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The Parliamentary Ombudsman of Finland

I want to express my thanks for the opportunity that has been given to me to outline the information on the situation in Finland that I consider appropriate and respectfully present the following. 

The Finnish Ombudsman institution celebrated its 90th anniversary in 2010 and is the second oldest in the Nordic countries. The current Constitution (Section 109) states that: “The Ombudsman shall ensure that the courts of law, the other authorities and civil servants, public employees and other persons, when the latter are performing a public task, obey the law and fulfil their obligations. In the performance of his or her duties, the Ombudsman monitors the implementation of basic rights and liberties and human rights.” 

The national parliament the Eduskunta chooses the Ombudsman and two Deputy-Ombudsmen for four-year terms. The same person can also be re-elected. The Office of the Parliamentary Ombudsman, which operates under the aegis of the Eduskunta, has a staff of about 50, of whom more than 30 are jurists specialising in some or other field.  

In 1998 the Eduskunta expressed the wish that the Ombudsman would in the performance of his or her tasks pay special attention to implementation of the rights of the child and that the care of all matters pertaining to children be centrally entrusted to the Ombudsman or one of the Deputy-Ombudsmen. Oversight of implementation of the rights of the child has been one area of emphasis since then. Thus, for example, the annual report on his activities that the Ombudsman submits to the Eduskunta and which is deliberated by the legislature in plenary session always contains a chapter concerning the rights of the child. The Ombudsman can also give the Eduskunta a special report on any matter that he or she deems important. In 2006 the then Ombudsman Riitta-Leena Paunio gave the Eduskunta her special report “Children, domestic violence and the responsibilities of the authorities.” It helped bring about many positive reforms in legislation with a bearing on children. Under the present division of tasks, oversight of respect for the rights of the child has been entrusted to me.

The Parliamentary Ombudsman has twice contributed to the preparatory work for the periodic report provided for in Article 44 of the Convention by supplying the body drafting the report, the Ministry for Foreign Affairs, with information on the Ombudsman’s own observations on and measures with a bearing on compliance with the Convention on the Rights of the Child.   This information has been supplied also to assist drafting of Finland’s fourth periodic report.  I am also delighted to inform the Committee of some of my most important recent observations and decisions concerning the rights of the child. In presenting my observations I shall try to follow the order set forth in the Committee’s 2005 recommendations (CRC/C/15/Add.272).

I shall refer in the following to the Ombudsman institution as a totality and shall not specify more closely whether a decision was made or a stance adopted by the Ombudsman or a Deputy-Ombudsman. In practice, matters concerning children have been entrusted to both the Ombudsman and a Deputy-Ombudsman, depending on the mutual division of tasks. Both Deputy-Ombudsmen have independent power of decision in their respective sectors of tasks.
4th report, CRC/C/FIN/4:

“C. Main subjects of concern and recommendations

1. General measures of implementation / Independent monitoring

Recommendation 10. 
The Committee recommends that:

(a) The mandate of the Ombudsman for Children be expanded, in line with general comment No. 2 (2002) on the role of independent human rights institutions, to include the ability to receive and investigate complaints from children;

(b) The State party support with sufficient human and financial resources the Office of the Ombudsman for Children in order to enable it effectively to monitor the implementation of the Convention throughout the country;

(c) The annual report of the Ombudsman for Children be presented to, and discussed by, Parliament, together with information about measures the Government intends to take to implement its recommendations.”
The task of the Parliamentary Ombudsman in overseeing the rights of the child
It was stated in the Government Bill proposing legislation to create the office of Ombudsman for Children that the key oversight authority from the perspective of implementation of the rights of the child was at that stage the Parliamentary Ombudsman. The Act did not mean any intervention in the Ombudsman’s tasks or status. The task entrusted to the Ombudsman for Children was that of promoting the interests and rights of the child and introducing these perspectives into the discourse on and decision making in societal policy. Thus the tasks of the Parliamentary Ombudsman and the Ombudsman for Children were intended to complement each other (Government Bill, HE 163/2004 vp). 

The Ombudsman for Children has in the course of 2010 been in contact with the Parliamentary Ombudsman and other oversight authorities as well as with the Ombudsmen for special sectors to ascertain whether they have the opportunity and willingness to make their activities more child-friendly in such a way that children could contact these authorities directly more often than is presently the case. The question asked by the Ombudsman for Children has been taken seriously.

The way in which the special status of children finds expression in the Ombudsman’s oversight of legality is that cases in the child-related category are more often taken under investigation on the Ombudsman’s own initiative. Children themselves also have two ways in which they can have their case examined. First, the Parliamentary Ombudsman Act requires that when the Ombudsman is conducting inspections in closed institutions, he has the right to have confidential discussions with the personnel and inmates of the institution (Section 5). Inspections are conducted also in children’s homes and in hospitals where there are child patients as well as in institutions intended for handicapped children, and the children living in them are always offered the opportunity of a confidential discussion. The extent to which they avail themselves of this opportunity varies. They do not always find it easy to place their trust in an outside person, but often teenagers approach the Ombudsman or his representative boldly and express their concerns. When necessary, an intervention is made. Developing inspections and increasing the number of inspections from their present level are envisaged in plans to restructure the Ombudsman’s activities. The intention is that this development work will apply also to institutions where children are accommodated.

Children as complainants
The greatest part of the Ombudsman’s activities involves investigating complaints and issuing decisions on them. Also children can complain to the Ombudsman. In actual fact, however, it is only very rarely that they complain. Nor is the complaint procedure in its present form entirely unproblematic from a child’s point of view. Decisions on complaints generally contain legal concepts with significances that are alien to a child and which it would be desirable to be able to discuss with an adult possessing the requisite expertise. However, the overwhelming majority of complaints are nowadays dealt with in writing and the complainant generally receives the decision by post. Thus the complainant and the person handling the matter are not necessarily in direct contact with each other at all. Due to the large number of complaints, the time taken to deal with them is regrettably long, which is especially a pity from the point of view of a child. There has been success in reducing processing times in recent years, but they remain very long when looked at from a child’s perspective.

If a child wants to act independently without its custodian, dealing with the complaint that the child makes can involve also legal problems. The point of departure in legislation is that power to speak on a child’s behalf is vested in the child’s custodian or other legal representative and that this person has the right to receive all information concerning the child. An aspect that must also be assessed is whether examining a child’s case constitutes in itself such a forceful intervention in also its custodian’s privacy that the custodian’s consent to an investigation would be required unless there were quite special reasons for maintaining secrecy.

For the above-mentioned reasons, information relating to the complaint procedure is not especially aimed at children. By contrast, children’s custodians and parents as well as their grandparents make numerous complaints pertaining to children’s matters, sometimes also together with a child.

Development plan for complaints processing 

In autumn 2010 the Eduskunta began deliberating Government Bill HE 205/2010 to amend the Parliamentary Ombudsman Act. The planned amendment would make it possible to develop the complaints procedure in a more child-friendly direction compared with the present, because, if the amended legislation comes into force, investigation could be channelled more purposefully than at present to include only a part of all complaints in its scope. That way, the matters that are the focus of interpretation could be dealt with faster and more individually than at present. Efforts are also being made to develop the Ombudsman’s activities towards greater informality by favouring unstructured contacts and conciliatory solutions, something that would probably serve the needs of children better as well.

Development of oversight of children’s rights from the Ombudsman’s perspective
I have had discussions with the Ombudsman for Children Maria Kaisa Aula about overseeing and promoting children’s rights. As I see it, we are in agreement that the existing division of tasks is appropriate from the points of view of both institutions, but looking at the matter in the light of their development objectives, it would also be desirable to strive for closer and more diverse contacts. I believe, for example, that it is possible for the results that the Ombudsman for Children is achieving in her tasks as specified in Section 2 of the relevant Act to be availed of in the Ombudsman’s work in many different ways, such as by taking them into consideration when planning inspection activities or conducting an own-initiative investigation of a matter. In the same connection, it will be possible in future to take into consideration the feedback that children and adolescents themselves give to a telephone helpline for them. The Mannerheim League for Child Welfare, which maintains the helpline, has kindly informed the Ombudsman that it is possible for information concerning official actions that has been gleaned from children’s calls to be made available to facilitate oversight of implementation of children’s rights. 

I wish to point out in summary that also up to now the Ombudsman has been making a serious input into his task of oversight with regard to implementation of children’s rights. However, the intention is to effect a further improvement in the prerequisites for performing this task and for this purpose also to maintain closer links with the Ombudsman for Children. 

In the following I shall briefly outline shortcomings with respect to implementation of the rights of the child that have been revealed in the course of the Ombudsman’s work since the fourth periodic report was submitted. 
4th report, CRC/C/FIN/4:

“2. General principles
Best interests of the Child
Recommendation 21.

The Committee recommends that the State party strengthen its efforts to ensure that the general principle of the best interests of the child is understood, appropriately integrated and implemented in all legal provisions as well as in judicial and administrative decisions, and in projects, programmes and services that have direct and indirect impact on children.”
The police must take the child’s best interests into account
The Ombudsman receives a lot of complaints that concern police actions. In the course of their activities, the police have to make rapid decisions which involve direct intervention in people’s fundamental and human rights. In any of their actions affecting a child, the police should pay attention to the child’s best interests (see point 128 of the report). 

In his most recent decisions the Ombudsman has again drawn the attention of the police to taking the child’s best interests into consideration and choosing the mildest means possible when, inter alia, capturing12-year-olds late in the evening in a city (3643/4/09) or taking 10-year-olds to a police station on suspicion of shoplifting (986/4/07). The police should have taken the child’s best interests better into account and ensured its safety when leaving a 10-year-old alone at home after taking a parent away from there on suspicion of a crime (1259/4/10) or when they came across a 9-year-old walking alone along a motorway (1324/4/08).
4th report, CRC/C/FIN/4:
“D.
Views of the child (article 12)

Recommendation  23. 

The Committee recommends that the State party take legislative and other measures to ensure that article 12 of the Convention is fully implemented, in particular that the child has the right to express his/her views directly to the judge when decisions in judicial and/or administrative proceedings affecting the child have to be taken.” (p. 29)

Hearing the views of a child during a criminal investigation must be in accordance with the law
The legislation on criminal investigations requires that when hearing the views of a child, the police must provide its custodian as well as a representative of the social welfare authorities with the opportunity to be present. Attention has been drawn to unlawful actions by the police in two cases (3676/4/07, a 17-year-old child and 2436/4/08, a 10-year-old).  
4th report, CRC/C/FIN/4:
“IV.
Civil rights and freedoms (articles 7, 8, 13–17 and 37, paragraph (a))

Recommendation 25. 
The Committee recommends that the State party strengthen its measures to effectively protect children from being exposed to violence, racism and pornography through mobile technology, video movies and games and other technologies, including the Internet. The Committee further suggests that the State party develop programmes and strategies to use mobile technology, media advertisements and the Internet as means of raising awareness among both children and parents about information and material injurious to the well-being of children. The State party is encouraged to develop agreements and projects with journalists and the media with a view to protecting children from being exposed to harmful information in the media and improving the quality of information addressed to them.”
Room for improvement in application of legislation intended to prevent distribution of child pornography
The Act on Measures to Prevent Distribution of Child Pornography (1068/2006) entered into force on 1.1.2007. Over 30 complaints were made, mainly in 2008, to the Ombudsman about both the Act and its application. The Ombudsman did not consider the activities to constitute the advance censorship that is contrary to the Constitution, but found that in the Act many important questions had been left to the applying party to resolve. However, the intention of the Act, to prevent child pornography, was very important. He asked the Ministry of Transport and Communications to inform him of any measures to resolve the questions of application. The Ministry reported that evaluation would depend on future stances adopted by the Commission of the European Union (1186/2/09).
4th report, CRC/C/FIN/4:
“V.
 Family environment and alternative care (articles 5, 18 (chapters 1–2), 9–11, 19–21, 25, 27 (chapter 4) and 39)

Recommendation 29. 

The Committee recommends that the State party address the root causes of the increase in the number of children placed in alternative care, including through adequate support to parents. The State party should also ensure that children, if they are raised in institutions, live in small groups and are individually cared for.”
Rights of children in child protection institutions to personal integrity and liberty
On his inspection visits to child protection institutions the Ombudsman has observed shortcomings in the way the fundamental and human rights of children in foster care are implemented. One reform school tested children using random tests based on the child’s and the guardian’s consent. Children’s personal integrity was impinged on through drug tests. The Ombudsman took the view that a child’s or its custodian’s consent does not justify intervening in the child’s fundamental and human rights. Testing had to be done subject to the preconditions stipulated in the Child Welfare Act (1528/2/09). 

In another child protection institution, children who were difficult to handle had been placed in a unit where there were, inter alia, unusually many personnel. At the same time, the children’s opportunities to move around within the area of the institution had been limited.  The Ombudsman took the view that in the unit the children’s fundamental right to personal liberty had been restricted in a way that would have presupposed a lawful, appealable decision and observance of the maximum time period statutorily set for the restriction (433/2/08). The reform school later announced that it had changed its care system in such a way that children in the unit in question were able to move around in the institution in the same way as other children. 

The actions taken in a private children’s home are currently under investigation in the Office of the Parliamentary Ombudsman. At issue is whether the critical care given in the home had met the preconditions stipulated in the Child Welfare Act (4138/2/09). Shortcomings in the circumstances of foster care and treatment of children have also been identified in decisions on complaints (1127/4/08, 236/4/08).

4th report, CRC/C/FIN/4:
“Recommendation 30. 
The Committee also recommends that the State party sufficiently take into account children’s views in any decision regarding their placement in alternative care. Furthermore, it recommends that the parent-child relationship not be negatively affected by placement in alternative care.”
Restricting contact between a child that has been taken into care and its parent
The Ombudsman has, on the basis of complaints, drawn attention to the child welfare authorities’ obligation to make an appealable decision to restrict contact between a child and its parent if the parents are in any way in disagreement on the proposed contact in the client planning consultations (2131/4/07, 3590/4/07, 2937/4/10).
4th report, CRC/C/FIN/4:
“Basic health care and social welfare (articles 6, 18, paragraph 3, 23, 24, 26 and 27, paragraphs 1–3)

Health and access to health-care services”
Brain-damaged children in different parts of the country are in unequal positions 

It emerged in the course of investigating a complaint case that treatment for children who have suffered brain damage is qualitatively different in the various regions of the country and that some of them have been treated in institutions for the mentally handicapped even though no mental handicap has been established. In the view of the Ombudsman, equal treatment of children who have suffered brain damage should be safeguarded by creating uniform criteria (3888/4/07).

4th report, CRC/C/FIN/4:
“Recommendation 37. 

The Committee recommends that the State party intensify its measures to prevent suicide among adolescents and strengthen its mental health-care services.”
Shortcomings in child psychiatric treatment
The Ombudsman has repeatedly found shortcomings in the implementation of psychiatric treatment for children. The Helsinki and Uusimaa Hospital District joint authority has not arranged psychiatric treatment or individual therapy for children within the three-month maximum period that is a statutory requirement (251/4/08, 1437/2/09, 3356/4/09). 

4th report, CRC/C/FIN/4:

 “Standard of living
Recommendation 41. 

The Committee recommends that the State party effectively implement its National Action Plan against Poverty and Social Exclusion and strengthen its support for families living in economic hardship in order to ensure that poverty is reduced and children are protected against the negative impact of economic hardship on their development by providing financial and non-financial assistance.”
Safeguarding the child’s maintenance and property
The Ombudsman took the view that in enforced collection of maintenance support the timeliness of the child’s maintenance support payments must be safeguarded. A distraint authority should have collected the maintenance support debt through distraint measures, because the debtor’s voluntary payments did not arrive in time (2552/4/08).

The Ombudsman has in the course of his inspection visits studied distraint threats directed at children’s property and actions taken by authorities to protect children’s property. The authorities have reported that threats of children’s property being distrained have become fewer, but that they are still markedly in evidence. Arising from a complaint, the Ombudsman has expressed criticism of the distraint procedure having been used to collect the bill arising from a 9-year-old child having been transported in an ambulance. The municipal authority should have found out who the child’s custodian was and required that person to pay (1090/4/07). 
4th report, CRC/C/FIN/4:

“VIII. Special protection measures (articles 22, 38, 39, 40, 37 (subparagraphs b–d) and 32–36)
A. Children in exceptional circumstances”

Refugee children
An own-initiative project, in which also the results of a study conducted by the Office of the Ombudsman for Minorities are being availed of, is currently under way at the Office of the Parliamentary Ombudsman towards the goal of implementing the rights of asylum-seekers who arrive in the country without their custodians. What has been observed so far is especially a need to implement children’s fundamental right to basic education. However, handling of this matter is still incomplete.
4th report, CRC/C/FIN/4:
“B. Children and the criminal law

Recommendation 55. 

The Committee recommends that the State party bring the system of juvenile justice fully into line with the Convention, in particular articles 37, 40 and 39 and with other United Nations standards in the field of juvenile justice, including the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines), the United Nations Rules for the Protection of Juveniles Deprived of Their Liberty and the Vienna Guidelines for Action on Children in the Criminal Justice System, and the recommendations of the Committee made at its day of general discussion on juvenile justice (CRC/46, paras. 203–238). In this regard, the Committee recommends in particular that the State party:

(a)
Continue to take all necessary measures to ensure that persons below 18 are only deprived of liberty as a last resort and for the shortest period of time, and when in custody are separated from adults;

(b)
Consider withdrawing its reservation to article 10, paragraphs 2(b) and 3, of the International Covenant on Civil and Political Rights in order to ensure full implementation of the Convention.”
* * *
4th report, CRC/C/FIN/4:

“431. According to the Act on the Division of Tasks between the Chancellor of Justice and the Parliamentary Ombudsman (1990/1224), matters pertaining to oversight of legality with respect to prisons and other closed facilities and those pertaining to proceedings related to the surveillance of legality initiated by persons deprived of their liberty come under the competence of the Ombudsman only. The Parliamentary Ombudsman is currently examining, how the best interests of a child had been taken into account during the time the child was living in a prison with one of its parents. In September 2007, the Ombudsman requested the Criminal Sanctions Agency to examine, in particular, how the exchange of information and cooperation between sentenced women, enforcement authorities and municipal child welfare authorities is arranged (2758/2/07). The Agency has given the Ombudsman a report on the matter and consideration of the case is still pending. On her own initiative, the Ombudsman also launched an examination of the opportunities available to mothers imprisoned with their child to participate in rehabilitation and recreation (27565/2/07). This matter is also currently pending.”

Small children who accompany their parents to prison
Cases 2758/2/07 and 2765/2/07 were resolved in November 2008. The Ombudsman pointed out in the statements of position that he communicated to the Ministry of Justice and the Criminal Sanctions Agency that the best interests of the child are not always realised in the operations of mother-and-child sections in prisons. There are also problems with placing children with their parents in prison. Prisons do not sufficiently support the parenthood of mothers who have their children with them in prisons nor the objectives that enforcing their incarceration is supposed to achieve. The reasons for this included the fact that the statements from child welfare authorities that are needed when children are being placed were defective. The prison likewise did not have enough places intended for parents arriving with their children and not all children could be placed there even when it would have accorded with the child’s best interests. Parents who had a child with them in prison were not able to participate sufficiently in, for example, rehabilitation programmes for intoxicant abusers, because they had to take care of their child.

A separate family section intended for small children who have come with their parents to serve a custodial sentence and for their parents has been created under legislative amendments that entered into force in 2010. Under the provisions of the Child Welfare Act, small children who accompany their parents to prison become clients of the child welfare services at the same time. 
4th report, CRC/C/FIN/4:
“432. In March 2008, the Deputy-Ombudsmen asked the Criminal Sanctions Agency to examine how the segregation of underage prisoners and the observance of the best interests of the child have been fulfilled in a detention facility as from the beginning of 2006 when the Imprisonment Act and the Detention Act entered into force (879/2/08). The report was to contain, for example, information on the number of underage prisoners and pre-trial detainees and the implementation of the segregation obligation and the grounds for assessing the best interests of the child. The matter is still being considered by the Deputy-Ombudsman.”

Segregating minor and adult prisoners
The Ombudsman has issued a decision (879/2/08) on the above-mentioned matter and found that in practice prisoners aged under 18 have been placed almost without exception in the same sections as adult inmates. He pointed out to the Criminal Sanctions Agency’s central administration unit that minors must be segregated from adult prisoners. An exception to this rule can be made only if the child’s best interests so demand. The Ombudsman did not consider a dearth of financial resources, personnel or shortage of space to be an acceptable reason for accommodating minors together with adults. He emphasised also that the authorities must possess sufficient expertise to be able to recognise and take into consideration the child’s best interests and the needs stemming from its age and stage of development.
Placing minors in police detention facilities 

The Ombudsman has in his decisions on complaints drawn the attention of the police to the fact that an under-18 kept in a police detention facility must be segregated from adults, unless his best interests require otherwise. Placement in detention facilities must be assessed from the perspective of the child. Placement with adults must have some benefit from the perspective of the child compared with placing it alone (2682/4/08). 
To conclude – absence of legislation on supervised meetings and problems of prison visits

To conclude, I want to draw the Committee’s attention to especially two aspects that, in my view, have not been mentioned in the periodic report. The questions relate to a child’s right to maintain contact with its separated parents (Article 9.2.)  [V.
Family environment and alternative care (articles 5, 18 (chapters 1–2), 9–11, 19–21, 25, 27 (chapter 4) and 39)].

Supervision of contact
In November 2004 the Ombudsman proposed to the Council of State (i.e. Government) that it examine whether implementation of the fundamental and human rights of children and their parents can be promoted by legislating for a right in certain situations to have outside supervisors present at meetings between a child and a parent. He has made observations of the need for supervision and how it is arranged on his inspection visits in various municipalities and found that supervision is arranged differently and subject to substantially different conditions in different parts of the country (2752/2/04). In March 2005 the Ministry of Justice and the Ministry of Social Affairs and Health appointed a joint duo of rapporteurs to study the matter. The ministries issued a joint report titled Supported and supervised contacts with children (Ministry of Social Affairs and Health report 2006:7), in which it was proposed that supervised meetings be defined through the necessary amendments to legislation. It was proposed that supervision be effected at municipal expense.  

As long ago as 2005, the Supreme Court issued a precedent decision (KKO 2005:138) in which it found that contact between a child and its parent can not be cancelled merely because the child’s new municipality of domicile does not arrange contact supervision that has been ordered earlier. The Court ordered the parent living with the child to arrange the requisite supervision unless other opportunities for supervision were not available. 

The Government has not introduced legislation on the matter and the legislative amendment has not made progress in other respects, either. The Ombudsman has received complaints about the lack of supervision, but can not oblige municipalities to arrange it, because the matter is not provided for in an Act. 

Conditions in which children and parents meet in prisons
The Ombudsman has long been monitoring the conditions in which meetings between prisoners and their family members take place in prisons. In this regard there are several decisions in which it is stated that the situation reveals shortcomings or is unlawful. These decisions have stemmed from an investigation taken on the Ombudsman’s own initiative (3870/2/05) and arising from complaints (781/4/04, 2226/4/97 and 824/4/08). The conditions in which meetings take place have been inadequate from the points of view of both children and adults. The prison authorities have made improvements, but problems remain.

A particular problem from the point of view of children at the moment would appear to be that many children find spaces and conditions in prisons frightening or otherwise strange. In prison visit situations, naturally, aspects relating to prison security have to be taken into consideration and the restrictions arising from them especially affect children, whose natural needs are often the opposite of these security considerations. It can be difficult for a small child to understand, for example, that it can not move around freely in the visiting area. This applies especially to those prisoners who for security reasons are not allowed to receive child visitors in the area specially intended for this and who are not granted temporary release or unsupervised meetings. They meet all of their family members in a space where a transparent partition wall separates visitors from prisoners. For these reasons, parents do not often wish to bring children on visits at all. Contact between the child and its parent is not then implemented even though in principle the opportunity for it would have been reserved. 

Deputy Parliamentary Ombudsman Maija Sakslin
Legal Adviser Kirsti Kurki-Suonio
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