ECPAT International’s Written Submission to the Day of the General Discussion:

Group 1: The child’s right to be heard in judicial and administrative proceedings

Reports on the Laws and Legal Procedures Concerning the Commercial Sexual Exploitation of Children in Indonesia, Bangladesh, Nepal and India.

A collaborative research initiative between ECPAT International and Plan International Asia Regional Office produced towards the end of 2004.  The full research reports can be downloaded from ECPAT International’s website at:

www.ecpat.net/eng/Ecpat_inter/projects/promoting_law/promoting_law.asp
Comprehensive laws accompanied by efficient and child-friendly procedures and law enforcement are very important to protect children from commercial sexual exploitation. Very often the legislative environment and the training the police personnel receive do not take into consideration the vulnerability of sexually abused children and the particularities of an investigation where the principal witness is a child.  ECPAT supplies an advisory service on legislation and on child-friendly legal procedures that protect children against sexual exploitation and secondary exploitation in the legal process including models and precedents demonstrating good practices. 

In December 2003, ECPAT International and Plan International launched a joint initiative to combat the commercial sexual exploitation of children (CSEC) in four countries in South and Southeast Asia: Bangladesh, India, Indonesia and Nepal. The objectives of the South and Southeast Asia Legal Reform Project were to:

a) Research the domestic legislation and legal procedures in the four project countries, as they relate to the commercial sexual exploitation of children;

b) Analyse these laws and procedures in light of the relevant regional and international standards;

c) Recommend legislative and procedural reforms to better protect children against commercial sexual exploitation.

Children and young people were extensively consulted during the research process and this submission aims to highlight those sections related directly to the child’s right to be heard in judicial and administrative proceedings in each of these countries. 

1) Research on Laws and Legal Procedures concerning the Commercial Sexual Exploitation of Children in Indonesia (2004).

This study finds that in Indonesia, general awareness and understanding of the grave nature of sexual crimes against children is low. Accordingly, Indonesian laws and legal procedures fail to protect children sufficiently from commercial sexual exploitation and are not in compliance with international standards, such as the United Nations Convention on the Rights of the Child (CRC) and other international instruments. 

With respect to legal procedures, the Indonesian Criminal Procedure does not contain procedures specifically for dealing with child victims, and the concept of victim of crime does not exist except in the rule that such witnesses testify first. Further, the police force has not established formal procedures to ensure that child victims of commercial sexual exploitation are treated appropriately as mentioned below. 
Adherence to the principles and provisions of the CRC: Under the Indonesian Criminal Procedure Code, children below 15 years of age may give testimony without taking an oath. This would normally be viewed as a procedural rule that is sensitive to child victims’ special needs. Considering, that mentally ill persons are included in the same exemption, it is clear that the underlying reason for the provision is that children are viewed as unreliable and untrustworthy as witnesses. In combination with a supplementary evidentiary rule that testimony given without an oath can only be taken into account if supported by other testimony given under oath, this appears to violate the spirit of the CRC that children have the right to freely express their views in the course of legal proceedings based on a child’s age and maturity.  

Adherence to the provisions in the Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child Pornography: Article 8 of the protocol requires States to adopt appropriate measures to protect the rights and interests of child victims of commercial sexual exploitation of children at all stages of the criminal justice process. This requires the State to recognize the vulnerability of child victims and adopt procedures for their special needs, including their special needs as witnesses. The Criminal Procedure Code of Indonesia contains only two procedural rules that recognise the special needs of child victims of commercial sexual exploitation; trials concerning offences against decency, including cases involving sexual crimes against children, can be heard in closed session, and the judge may order a defendant to leave the courtroom during the testimony of a witness. 
Recognizing the vulnerability of child victims and adapting procedures to recognize 

Their special needs, including their special needs as witnesses.

The police force of Indonesia has not established formal procedures to ensure that child victims of commercial sexual exploitation are treated appropriately. The RPK-units meaning “room for special services” are a step forward, but they do not meet the Optional Protocol standard as the units do not focus on the needs of child victims, lack formal work procedure, are inadequately trained on commercial sexual exploitation of children, and have no authority and resources. The Criminal Procedure Code does not contain procedures for child victims, and the concept of a victim of crime does not exist except in the rule that such witnesses testify first. 

Informing child victims of their rights, their role, and the scope, timing and progress of the proceedings and the disposition of their cases: The Criminal Procedure Code fails to contain rules mandating that child victims receive information about legal proceedings in which they may be involved. The Child Protection Act, does require child victims of a crime to have access to information regarding the development of the criminal case, but does not require that the court or prosecutor provide this information to the child.

Allowing the views, needs and concerns of child victims to be presented and considered in proceedings where their personal interests are affected, in a manner consistent with the procedural rules of national law: The Criminal Procedure Code does not contain any rules or provisions to this effect.

Providing appropriate support services to child victims throughout the legal process: Services for child victims of commercial sexual exploitation in Indonesia are inadequate. The police and the Public Prosecutor have no formal responsibilities in this regard. 

Providing, in appropriate cases, for the safety of child victims, as well as of their families and witnesses on their behalf, from intimidation and retaliation: The Criminal Procedure Code contains no rules on this topic. The police force is responsible for protecting the general public, but there are no specific procedures or rules mandating special protection for child victims. Article 64 of the Child Protection Act states that child victims of a criminal offence are entitled to legal and other assistance, as well as physical, mental, and social safety guarantees. NGOs usually offer limited services in the areas they work. Insufficient number of safe houses and shelters create obstacles for police investigations in trafficking cases. For the lack of adequate protection, the child may be too scared to testify so s/he deliberately stay away, provide an incorrect address, or return home for personal reasons or after being persuaded to do so by the trafficker/abuser. Later, when the police are unable to locate the child for further investigation or testimony at trial, the case effectively ends
Avoiding unnecessary delay in the disposition of cases and the execution of orders or decrees granting compensation to child victims: Child victims may claim damages or compensation in a criminal trial, but the Criminal Procedure Code does not contain any rules to ‘fast track’ cases involving child victims of commercial sexual exploitation. 

Ensuring that uncertainty as to the actual age of the victim shall not prevent the initiation of criminal investigations, including investigations aimed at establishing 

the age of the victim: Uncertainty of a child’s age is an obstacle in enforcing laws against commercial sexual exploitation in Indonesia, but the government has not adopted any measures to repair this.

Ensuring that the criminal justice system considers the best interests of the child in its treatment of child victims of commercial sexual exploitation: The principle that child protection shall be based on the best interests of the child is expressed in Article 2 of the Child Protection Act, but the Criminal Procedure Code does not contain any rules or provisions reflecting this principle.

Taking measures to ensure appropriate training, particularly legal and psychological training, for persons who work with child victims of commercial sexual exploitation: There is little training for personnel in the justice system, and the existing institutional training programmes do not comprehensively address issues related to the commercial sexual exploitation of children, There are currently several training programmes administered by NGOs and UN agencies that address issues related to commercial sexual exploitation of children, but they reach a very limited number of persons.

Recommendations: The report recommends that the Criminal Code be revised to prohibit the commercial sexual exploitation of children, in accordance with the Optional Protocol to the CRC on the sale of Children, Child Prostitution and Child Pornography and the UN Trafficking Protocol. It is also recommended that the definition of trafficking contained in the Indonesia’s Bill on Trafficking in Persons be revised to adhere fully to the definition contained in the UN Trafficking Protocol regarding trafficking of children, and then that the Bill be enacted. The Bill on Witness Protection needs to be revised and enacted to protect child victims during the judicial process as required under Article 8 of the Optional Protocol. A formal internal procedures concerning treatment of children by the national police, public prosecutors and court personnel needs to be developed and implemented; that RPK staff, police investigators, public prosecutors and judges get trained on issues related to commercial sexual exploitation of children, including child-friendly procedures for child victims of commercial sexual exploitation; and that a Children’s Desk be established in the national police force at all levels with authority to deal with all matters involving child victims and juvenile offenders. 

2) Research on Laws and Legal Procedures concerning the Commercial Sexual Exploitation of Children in India (2004).

The report notes a rise in reported cases of commercial sexual exploitation of children in India, including the prostitution of children, child pornography and trafficking of children for sexual purposes. As well, new manifestations of these problems are emerging such as the child sex tourism and others forms of abuse. A major obstacle to protecting children in India stems from piecemeal laws that police and law officers find difficult to implement because of inadequate or inconsistent procedures to support implementation.

A key concern is that child victims of commercial sexual exploitation receive poor legal assistance, if any at all. No special provisions ensure they have access to their own legal counsel so that they are fully informed about legal proceedings and their rights, including their rights as witnesses as demonstrated below. 

Lack of Protection for Child Witnesses: Though many cases are registered as commercial sexual exploitation of children, by the time the trials conclude, most result in acquittals due to the lack of evidence. Often the key witnesses are children who are rescued. Since the accusers can be released quite easily on bail, they often, exert tremendous pressure on the children. They may even pretend to be the child witness’s family and make applications to take their custody and as children often do not have legal counsel, many courts unknowingly release the children to the abusers’ custody.  The prosecutor has little or no contact with child witness and is not in a position to represent children’s interests in these custody situations.

Lack of Access to Legal Counsel: Child victims are heard only as witness in the course of legal proceedings; they are witnesses for the prosecution, and their role ends there. Where a child victim chooses to engage a lawyer, the lawyer is only allowed to assist the prosecutor.

Protection for Providing Testimony: Several NGOs have raised the issue of problems that arise when girls are physically brought to the court to give their evidence. Due to the large numbers of cases pending, they often have to wait for many hours and may come in direct contact with the abusers.

Improperly Prepared Charge Sheets, Witnesses: The police charge sheets, prepared after the completing the investigation on the case should include a description of the offence and all sections of the law that may be relevant to the case. Unfortunately, it is found that the facts of the cases and pertinent citations to laws are often missing and do not necessarily ensure the presence of all witnesses to provide testimony. In the absence of good witnesses, the trial often results in acquittal.

Age Determination: In the case of rescued child victims, usually there are no official documents to prove their age. Difficulties arise in cases where children in their late teenage years cannot be determined whether the victim is a child or an adult by mere physical examination. Only in limited circumstances, a bone ossification test is made to ascertain the child’s age, and the application for the test can only be requested by someone other than the child and this rarely happens. Most trails begin after one or two years after the crime is reported, at the time of the trial if the child has become an adult, then at this stage they are not treated as a child under the law.

Child Witnesses’ Access to Prosecutors: The lack of legal representation for child victims of sexual crimes can lead to a situation where children’s rights are not addresses. The structure of the criminal justice system is to look at the offence and provide justice to the abuser without regard to the rights of the victims, and the victim’s role is to assist the State’s criminal prosecution. Thus, prosecutors are not allowed to meet with or interview victims in advance and advise them on the course of the action to be taken; prosecutors generally meet victims for the first time in court at the time of evidence.

Lack of Knowledge of Trial Proceedings: During an investigation, children that are rescued and placed in protective custody are not contacted by the police; even the protective homes are not aware of the status of the investigations or legal proceedings in which the children may be called as witnesses. Similarly, the child victims are not aware of the outcomes of the trials, unless they make an effort to find out as it is not mandatory under the Indian law to inform witnesses about the outcome of a case.

Recommendations: To better protect children from commercial sexual exploitation, this report recommends, among other things, that a comprehensive law be drafted and enacted that defines and prohibits the commercial sexual exploitation of children in all its forms, and that Indian laws be harmonized to define a child as any person under 18 years of age, in accordance with international law. The report recommends that guidelines and protocols be developed to ensure that children involved in legal proceedings have access to legal assistance and appropriate social services, and that ‘child-friendly’ legal procedures are drafted and adopted, such as mandatory in camera hearings for child witnesses and the use of video-conferencing to take testimony. The report also recommends that a sufficient number of quality protective homes be established for child victims in need of care and protection, that guidelines be adopted to ensure that child victims are never placed in correctional institutions or detention centres, and that standards be developed to ensure that children receive a high quality of care in protective homes.

3) Research on Laws and Legal Procedures concerning the Commercial Sexual Exploitation of Children in Nepal (2004)

In case of Nepal, there are few detailed studies on legislation and legal procedures related to commercial sexual exploitation of children in Nepal. There is an overall need for the legal and law enforcement communities to prevent and protect children from commercial sexual exploitation by facilitating children’s access to justice. The lack of a comprehensive legal framework combined with the failure to enforce existing laws and legal procedures results in a system that does not protect Nepalese children from being commercially sexually exploited. Thus, in the area of legislative reform, this report recommends that

Nepalese laws be drafted and/or amended to harmonize them with international standards

to better protect Nepalese children from commercial sexual exploitation. The report also

suggests strengthening Nepalese laws by ratifying the Optional Protocol to the

Convention on the Rights of the Child on the Sale of Children, Child Prostitution and

Child Pornography and other international instruments related to the commercial sexual

exploitation of children, and by making crimes that result in the commercial sexual

exploitation of children extraditable offences under the Nepal-India Extradition Treaty.

Children’s Court: Under the Children’s Act 1991, there is a provision to establish a Children’s Court to hear and decide cases where a child is a plaintiff or a defendant.

Children’s Bench: In 1999 Supreme Court issued a directive to constitute Child Benches which allows District Courts to establish Child Benches to hear and decide cases related to children until the Children’s Court is established. Only children and their lawyers may appear before the bench but in practice there is no separate room and ordinary benches are used for Child benches.

Children as Witnesses: Courts have discretion to allow children to testify, based on a child’s ability to understand the questions being asked and provide sensible reply: the child’s age is not material to the court’s determination. Thus, a child may testify if she or he can comprehend the attorneys’ questions and respond coherently and whether the child’s testimony is admissible as evidence depends upon these same factors.

In case of cases needing to maintain children’s confidentiality, Nepalese courts have introduced in camera hearing for cases involving trafficking or rape.

Hearing Cases Involving Children: Cases brought under the Children Act where children are plaintiffs or defendants have priority for hearings or verdicts over other cases. However these are often ignored where delays in court decisions are commonplace often taking years to settle a case.

Information Available to the Public about Children Involved in Legal Proceedings:

The Police Office maintains statistics on children arrested and charged with violating the law; on a confidential form, the police record the child’s name, age, sex, address, family background, and economic condition, along with the offence with which the child is charged and any legal proceedings related to the charges. Also, legal proceedings involving children cannot be published in any newspaper without the permission of investigating officer or the officer hearing the case.

Access to Legal Counsel: Children charged with criminal violations must be represented by legal counsel; courts may not hear or decide such cases if the child is not represented by counsel and if a child does not have a lawyer, the court can appoint a government lawyer.

Services for Children Involved in Legal Proceedings: Under the Children’s Act, the government may establish Children’s Welfare Homes. The Child Welfare Officer and the police are required to take abandoned children to the nearest Children’s Welfare Home after recording the child’s name, address, father’s name, grandfather’s name and any special mark on the child’s body, and after taking the child’s photograph and thumb impressions. This process not only allows strip searches of children but also creates chances of exploitation, particularly in the absence of clear guidelines on who can undertake these and how such searches can take place. The present law also fails to include a provision for the rehabilitation and the reintegration of victims into society, covering services such as counselling, information about legal rights, medical, psychological and material assistance, or educational and training opportunities. 

Recommendations: With respect to procedures, the report recommends – to raise public awareness of sexual crimes against children, develop a system to monitor these cases and train law enforcement on using scientific and child friendly techniques to investigate sexual crimes against children. Moreover, the report suggests that Nepal adopt policies and establish additional Children’s Homes, Juvenile Reform Homes, and quality government and non-government counselling and rehabilitation centres to better support the rehabilitation and reintegration of child survivors of commercial sexual exploitation. The report also recommends that coordination be improved among law enforcement, judicial officers, lawyers, and social service providers in order to better protect and provide child-friendly legal procedures to child survivors of commercial sexual exploitation.
4) Research on Laws and Legal Procedures concerning the Commercial Sexual Exploitation of Children in Bangladesh (2004).

The report states that people who sexually exploit children in Bangladesh can do so with impunity. They run little risk of serious punishment because charges may not be filed or are filed under statutes with minimal penalties rather than the harsher penalties applicable under some existing laws. Children hesitate to report sexual violence because they fear social stigmatisation and the trauma associated with distressing investigative procedures and legal proceedings. The report urges law and policy-makers to further the Government’s reform efforts by improving laws and legal procedures for prosecuting perpetrators of sexual crimes against children and for better protecting children against commercial sexual exploitation. It recommends that Bangladeshi lawyers, judicial officers, social service providers and law enforcement officials receive specialised training on laws and legal procedures to ensure that child survivors of commercial sexual exploitation receive the protection, care and rehabilitation to which they are entitled. 

Juvenile Courts: Though the 1974 Children’s Act, the government gave notices to establish Juvenile Courts in the official Gazette in the area where it proposes to establish such courts. But in practice there only some Juvenile Courts in existence and few law enforcement officials, lawyers or judges are familiar with Juvenile Court system or special laws for children.

Children as Witness: Child survivors especially girls, often face abusive questioning from defence lawyers. There is no consistent practice of allowing children to provide testimony in camera, or any other child-friendly procedures, making it particularly difficult for child survivors to describe their sensitive experiences in open court. Court does not protect child witness therefore often times they face threats and intimidation from the accusers which may result in child witness not appearing in court. Also, court does not compensate for travel expenses and some children cannot afford to travel long distances to appear before a court. Many cases also get resolved through “compromises” reached, under the threat or based on offers of payment, between the alleged offenders and child survivors.

Children’s Access to Legal Council: Ministry of Social Welfare has issued guidelines for management of State Orphanages which outline the process of assigning government legal counsel to children that are placed in shelter homes and correctional facilities but unfortunately these are not followed by government lawyers.

Shelter Homes for Child Survivors: During the course of the legal proceedings, if a tribunal determines that safe custody is necessary for any women or child, they maybe placed in safe custody in a government of a NGO, outside prison, but there are no guidelines for placing children in safe custody. There are also no laws in Bangladesh related to the recovery and rehabilitation of child survivors of commercial sexual exploitation.

Recommendations: The report recommends a series of legislative and procedural reforms, that includes among others: drafting and enacting legislation that defines and prohibits all activities related to the commercial sexual exploitation of children; developing guidelines for and training of law enforcement officials on identifying, documenting, and investigating crimes related to the commercial sexual exploitation of children,; developing guidelines for and training judges and lawyers on laws and legal procedures related to the commercial sexual exploitation of children; developing guidelines for and training government and civil social service providers on how to work with child survivors of commercial sexual exploitation and designing a system for law enforcement, the judiciary, lawyers, and social service providers to refer child survivors of commercial sexual exploitation to government and civil society organizations that can provide them child- friendly legal assistance and social services.

