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Introduction

The legal system in Nigeria is a mix of Islamic law, English common law and customary/native law. In the southern states, criminal laws dating from before Independence in 1960 remain in force; in the northern states, criminal laws enacted during the settlement of 1960 are still in force, together with Sharia laws enacted following the adoption of the 1999 Constitution. The Sharia laws in the north were passed by individual states, mostly based on the first ones enacted in Zamfara. A Harmonised Sharia Penal Code and a Harmonised Sharia Criminal Procedure Code  have been drafted but to date have not been widely adopted.
 In 2003, the National Assembly passed the federal Child Act 2003, but this is in force only in the Federal Capital Territory of Abuja and in states which have explicitly enacted it, a process in which it may also be modified. Child legislation in states which have not yet adopted the 2003 Act is based on the Children and Young Persons Law, enacted originally in 1943 and extended to the Northern Region in 1958.

In the Sharia northern states, the Sharia laws apply only to Muslims who are tried in Sharia courts (lower courts, upper courts, and Sharia courts of appeal). Non-Muslims are generally tried in Magistrates and High Courts under the common law system, though they may also voluntarily be tried under Sharia law. In Kaduna and in the south, non-Muslims may also be tried in customary courts.

The laws differ in relation to the definition of a child, the minimum age of criminal responsibility, and the eligibility of child offenders for capital punishment, corporal punishment and life imprisonment. The federal Children’s Rights Act 2003 defines a child as under 18 and explicitly prohibits capital punishment and corporal punishment, but only where these provisions are confirmed in the state legislation derived from the Act can it be said that juvenile offenders may not be sentenced to capital or corporal punishment.
  We have been unable to examine state laws derived from the Act, but are aware that at least two have lowered the age definition of a child.

The following table summarises the main laws applicable to juvenile justice in each state:

	Region
	States
	Laws governing juvenile justice

	South
	Abia, Akwa-Ibom, Anambra, Cross-River, Delta, Edo, Ekiti, Imo, Lagos, Ogun, Ondo, Osun, Oyo, Rivers
	Criminal Code Act 1916

Criminal Procedure Act 1945

State laws derived from the Children’s Rights Act 2003

	
	Bayelsa, Ebonyi, Enugu
	Criminal Code Act 1916

Criminal Procedure Act 1945

Children and Young Persons Law 1943


	North
	Jigawa
	Penal Code 1960

Criminal Procedure Code 1960

Jigawa Sharia Penal Code 2000

Jigawa Sharia Criminal Procedure Code Law 2001

Law derived from the Children’s Rights Act 2003

	
	Bauchi, Borno, Gombe, Kaduna, Kano, Katsina, Kebbi, Niger, Sokoto, Yobe, Zamfara
	Penal Code 1960

Criminal Procedure Code 1960

Individual state Sharia Penal Codes and Criminal Procedure Codes
 

Children and Young Persons Law 1958


	
	Benue, Kwara, Nassarawa, Plateau, Taraba
	Penal Code 1960

Criminal Procedure Code 1960

State laws derived from the Children’s Rights Act 2003

	
	Adamawa, Kogi
	Penal Code 1960

Criminal Procedure Code 1960

Children and Young Persons Law 1958



The minimum age of criminal responsibility varies. The federal Children’s Rights Act 2003 does not specify a minimum age of criminal responsibility, but it defines a child as under 18 and states that a child in conflict with the law must be dealt with under the Act.
 The Children and Young Persons Law defines a child as under 14 and a young person as aged 14-16.
 It sets the minimum age of criminal responsibility at seven but states that children below that age who have allegedly committed a crime must be brought before the Juvenile Court. It provides for special measures for persons under 16 in conflict with the law,
 but persons older than 16 are tried as adults. 

In the southern states, the Criminal Code Act 1916 sets the minimum age of criminal responsibility at 7.
 The Criminal Procedure Act 1945 defines an infant as under 7, a child as under 14, a young person as aged 14-16, a juvenile offender as under 17 and an adult as aged 17 and over.
 In the northern states, the Penal Code 1960 specifies that 7 is the minimum age of criminal responsibility
 and categorises juvenile offenders as those under 17. According to the Sharia laws, children are eligible for hadd (for which the prescribed punishment is mandatory) and qisas (punished by retaliation) punishments from the age of puberty.

Legality of inhuman sentencing

Death penalty

(1) States with legislation derived from the Children’s Rights Act 2003

Article 221(1)(c) of the Children’s Rights Act 2003 states: “No child shall be ordered to be subjected to the death penalty or have the death penalty recorded against him.” In states which have adopted the Act without modifying this provision or the definition of the child, it would be unlawful to sentence a person under 18 to capital punishment, though we have yet to confirm that this restriction applies to the age at the time of the offence rather than age at the time of sentencing. 

At least two states, in adopting the Children’s Rights Act 2003, have modified the definition of the child. In Akwa-Ibom in the south, a child is defined as age 16 and under,
 and from the age of 17 children are presumably sentenced as adults, including to capital punishment, under the Criminal Code 1916 and the Criminal Procedure Act 1945 (see below). In Jigawa, in the north, a child is defined with reference to puberty
 which suggests that a Muslim child from the age of puberty may be sentenced to death under the Sharia Penal Code 2000 and the Sharia Criminal Procedure Code Law 2001, and a non-Muslim child from the age of 17 may be sentenced to death under the Penal Code 1960 and the Criminal Procedure Code 1960 (see below).

(2) States which have not adopted the Children’s Rights Act 2003

Article 12 of the Children and Young Persons Law states: “Sentence of death shall not be pronounced or recorded against an offender who had not attained the age of seventeen years at the time the offence was committed....”

States in the south which have yet to enact the Children’s Rights Act may sentence child offenders from the age of 17 to capital punishment. The Criminal Procedure Act 1945 confirms that a person convicted of a capital offence when under 17 at the time of the offence may not be sentenced to death.
 The Criminal Code Act 1916 prescribes the death penalty for offences relating to treason, treachery, trials by ordeal, robbery and murder.
 At least six states have also made kidnapping a capital offence.
 Execution is by hanging.
 The Robbery and Firearms (Special Provisions) Act provides for the death penalty for armed robbery, by hanging or firing squad.
 

In the north, 13 states have yet to enact the Children’s Rights Act 2003. In the 11 Sharia states, Muslims may be sentenced to death from puberty, although some states allow for sentencing instead to detention in a reformatory home or to 20 strokes of the cane.
 The Harmonised Sharia Criminal Procedure Code states that a person sentenced to death shall be beheaded, caused to die as his victim died (for qisas offences), stoned to death (for zina, meaning adultery) or crucified (for hirabab, roughly translated as “highway robbery”).
 In the case of a pregnant woman, execution is delayed until after the birth and weaning of the child.
 Under the Harmonised Sharia Penal Code, persons may be sentenced to death for a wide range of offences, including adultery, fornication, rape, sodomy, incest, intentional homicide, insulting Islam, witchcraft, cannibalism and keeping human body parts.
 

Non-Muslims in the northern states which have not enacted the Children’s Rights Act may be sentenced to death from the age of 17 at the time of the offence under the Penal Code 1960 and the Criminal Procedure Code 1960. The Criminal Procedure Code 1960 states that persons convicted of a capital offence committed under the age of 17 and pregnant women shall not be sentenced to death.
 The method of execution is by hanging.
 Under the Penal Code 1960 persons may be sentenced to death for offences relating to homicide, giving false evidence in capital cases and participation in trials by ordeal.
 The Robbery and Firearms (Special Provisions) Act provides for the death penalty for armed robbery, by hanging or firing squad.

Corporal punishment

(1) States with legislation derived from the Children’s Rights Act 2003

Article 221(1)(b) of the Children’s Rights Act 2003 states that “no child shall be ordered to be subjected to corporal punishment”. In states which have adopted the Act without modifying this provision or the definition of the child, it would be unlawful to sentence a person under 18 to corporal punishment. 

As noted above, at least two states have modified the definition of the child in the Children’s Rights Act.
 In the southern Akwa-Ibom, where a child is defined as age 16 and under, those aged 17 are presumably sentenced as adults, including to corporal punishment under the Criminal Code 1916 and the Criminal Procedure Act 1945 (see below). In northern Jigawa, the definition of a child with reference to puberty suggests that a Muslim child from the age of puberty may be sentenced to corporal punishment under the Sharia Penal Code 2000 and the Sharia Criminal Procedure Code Law 2001, and a non-Muslim child from the age of 17 may be sentenced to death under the Penal Code 1960 and the Criminal Procedure Code 1960 (see below).

(2) States which have not adopted the Children’s Rights Act 2003

Article 9 of the Children and Young Persons Law states: “Where a juvenile charged with any offence is tried by a court, and the court is satisfied of his guilt, the court may ... (f) order the offender to be whipped”. Article 11(2) states: “No young person shall be ordered to be imprisoned if in the opinion of the court he can suitably be dealt with in any other way whether by probation, fine, corporal punishment, committal to a place of detention or to an approved institution or otherwise.”

In the southern states which have not yet enacted the Children’s Rights Act, children may be sentenced to corporal punishment under the Children and Young Persons Law (as above). In addition, the Criminal Code Act 1916 states that when a male person under 17 has been found guilty of any offence “the court may, in its discretion, order him to be caned in addition to or in substitution for any other punishments to which he is liable”.
 The Criminal Procedure Act 1945 states that when a child or young person (i.e. aged 7-16) is charged with an indictable offence other than a capital offence, the magistrate may deal with the case summarily, inflicting the specified punishment including, for boys, corporal punishment.
 It states that no young person (aged 14-16) shall be imprisoned “if he can be dealt with in any other way whether by probation, fine, corporal punishment or otherwise”,
 and lists the measures available when a child or young person has been convicted of an offence, including “by ordering the offender to be whipped”.
 Under the Criminal Code Act 1916, persons aged 17 and over are tried as adults and males may be sentenced to caning, including for rape and other sexual offences, and endangering life.
 Caning may also be ordered for any offence punishable by imprisonment for six months or more.

According to the Criminal Procedure Act, a maximum of 12 strokes shall be inflicted with a light rod or cane or birch.
 It must be carried out as soon as possible after sentencing or after the decision on appeal of the sentence.
 Females may not be caned.

In the north, the 11 Sharia states which have not enacted the Children’s Rights Act 2003 provide for corporal punishment of Muslim children in the Sharia criminal laws. Under the Sharia penal codes, sentences of hadd or qisas may be imposed on children from the age of puberty (see above) and these include corporal punishment (caning, retribution and amputation). Lashing or caning is a punishment for certain offences relating to alcohol, drugs, sex, theft, murder and hurt.
 Amputation is a punishment for theft, kidnap of a child, embezzlement and robbery.
 The punishment of retaliation for hurt may involve amputation, blinding and other serous wounding.
 Many Sharia Penal Codes allow for offences which are not specified in them to be punished by flogging,
 and there are other laws which specify the punishment of caning for particular offences.

The Harmonised Sharia Penal Code provides for punishments of caning, retaliatory wounding, and amputation.
 Caning is specified as punishment for virtually every offence in the Code. In addition, the Code states that a sentence of caning may be passed by any court on any offender in addition to or in lieu of any other punishment except death.
 It allows for a person aged 7-17 to be sentenced to caning up to 20 lashes instead of the punishment specified in the Code.
 The Code punishes the offence of causing grievous hurt with qisas.
 Theft is punished with “amputation of the right hand from the joint of the wrist; and where the offender is convicted for the second theft, shall be punished with the amputation of the left foot from the ankle; and where the offender is convicted for the third theft, shall be punished with the amputation of the left hand from the joint of the wrist; and where the offender is convicted for the fourth theft, shall be punished with the amputation of the right foot from the ankle”.
 The offence of hirabah is punished with “with amputation of the right hand from the wrist and the left foot from the ankle where property was seized, but death was not caused”.

Non-Muslims in the northern states which have not adopted Sharia criminal laws may be sentenced to corporal punishment (caning) under the Penal Code 1960 and the Criminal Procedure Code 1960. The latter states that a sentence of caning up to 12 strokes may be passed by any court on a male offender in lieu of or in addition to any other punishment except capital punishment.

Life imprisonment

(1) States with legislation derived from the Children’s Rights Act 2003

Article 215(1) of the Children’s Rights Act states that the liberty of a child offender should only be restricted “after careful consideration of the case, including the use of alternative methods of dealing with the child” with the restriction “limited to the possible minimum”, and the child should not be deprived of liberty “unless he is found guilty of (i) a serous offence involving violence against another person, or (ii) persistence in committing other serious offences, and there is no other appropriate response that will protect the public safety”. Article 221(1)(a) states that no child shall be ordered to be imprisoned. However, there is no prohibition of life imprisonment and under article 222 of the Act a child offender who “is found to have attempted to commit treason, murder, robbery or manslaughter, or wounded another person with intent to do grievous harm” may be ordered by the Court “to be detained for such period as may be specified in the order” and “in such place and on such conditions as the Court may direct”.

As noted above, in the southern state of Akwa-Ibom a child is defined in the Children’s Rights Act as age 16 and under,
 indicating that children aged 17 are sentenced as adults, including to life imprisonment under the Criminal Code 1916 and the Criminal Procedure Act 1945 (see below). In northern Jigawa, the definition of a child in the Act is with reference to puberty,
 so that a Muslim child from the age of puberty may be sentenced to life imprisonment under the Sharia Penal Code 2000 and the Sharia Criminal Procedure Code Law 2001, and a non-Muslim from the age of 17 may be sentenced to life imprisonment under the Penal Code 1960 and the Criminal Procedure Code 1960 (see below). 

(2) States which have not adopted the Children’s Rights Act 2003

In prohibiting the death sentence for offenders under 17, article 12 of the Child and Young Persons Act states that “in lieu thereof the court shall order the offender to be detained during the President’s pleasure.”
 

In the southern states which have not enacted the Children’s Rights Act, child offenders may be sentenced to detention “during the President’s pleasure” under the Child and Young Persons Act (as above). There are similar provisions in the Criminal Code Act 1916
 and the Criminal Procedure Act.
 The Criminal Procedure Act 1945 states that no child (i.e. aged 7-13) shall be imprisoned
 and no young person (aged 14-16) shall be imprisoned “if he can be dealt with in any other way whether by probation, fine, corporal punishment or otherwise”.
 But the Code explicitly provides for imprisonment of persons aged 14 or older,
 and states that persons aged 9-13 must not be sentenced to imprisonment “unless the court is of opinion that the individual in questions is of so unruly a character that he cannot be detained in a convenient Government establishment or an institution or that he is of so depraved a character that he is not a fit person to be so detained”.

Persons aged 17 and over are tried as adults and may be sentenced to life imprisonment for a number of crimes, including those relating to treason, rioting, perjury, escaping from custody, counterfeit, robbery, theft, shooting, rape, attempted murder, arson, railways and damage to property.
 Women aged 17 and over who are pregnant at the time of sentencing for a capital offence shall be sentenced to imprisonment for life.
 The Robbery and Firearms (Special Provisions) Act also provides for imprisonment for life.

In the north, the Sharia states which have not enacted the Children’s Rights Act 2003 provide for life imprisonment of Muslim children from the age of puberty. Under the Sharia penal codes, sentences of hudud or qisas may be imposed on children from the age of puberty (see above): imprisonment for life is a punishment for robbery.
 The Harmonised Sharia Penal Code prohibits imprisonment for persons under 15.

Non-Muslim persons in the northern states which have not adopted Sharia criminal laws may be sentenced to life imprisonment under the Penal Code 1960 and the Criminal Procedure Code 1960. The Penal Code 1960 prohibits imprisonment for persons under 15.
 Crimes punishable with imprisonment for life include rape, causing death or grievous hurt.
 The Criminal Procedure Code 1960 states that a person convicted of a capital offence committed under the age of 17 shall not be sentenced to death but shall be “detained during the Governor’s pleasure”.
 A pregnant woman convicted of a capital offence shall be sentenced to life imprisonment.
 The Robbery and Firearms (Special Provisions) Act also provides for imprisonment for life.

Inhuman sentencing in practice

Death penalty. The Government has not published official information regarding the death penalty since 2002.
 During the Universal Periodic Review in 2009, the Government stated that although the death penalty is lawful it is rarely applied and Nigeria operates a self imposed moratorium.
 When examined by the UN Committee on the Rights of the Child in 2010, the Government repeatedly stated that minors may not be sentenced to death.
 However, people continue to be sentenced to death, and a number of sources have reported that the death penalty is carried out secretly despite claims of a moratorium.
 In 2007, the Government confirmed to Amnesty International that hangings had taken place in 2006 (ages unspecified).
 The National Study Group on the Death Penalty in 2004 and the Presidential Commission on Reform of the Administration of Justice in 2007 recommended a moratorium on the death penalty but this has not been acted upon by the federal Government.

In 1997, 17 year old Chiebore Onuoha was executed for a crime committed when he was 15.
 In the same year, 16 year old Patrick Okoroafor was sentenced to death by a Robbery and Firearms Tribunal. A High Court ruling on 18 October 2001 stated that the sentence was illegal, null and void: at the end of 2008 he was still imprisoned “during the pleasure of the governor of Imo State”.
 The federal High Court has stated that it has no jurisdiction over the case.
 

In 2010, there were 40 prisoners on death row for crimes committed as children, some as young as 13.
 Long periods of pre-trial detention and the lengthy appeals process mean that child offenders can spend many years in prison before knowing the outcome of their case. For example, Chinwe was arrested in 1994 at the age of 17; in 2002 she and her brother and cousin (aged 14 and 15 at the time of the alleged offence) were sentenced to death; as at 2008 the case file on their appeal had been lost.
 Victor was arrested in 1995 aged 16; in 2003 he was sentenced to death together with four other teenagers (3 under 18); as at 2008 his appeal was still pending.
 Budman Oraekwu was arrested in 1982 aged 15, sentenced to death in 1988, and finally released in 2004.
 One child was sentenced to death by a Robbery and Firearms Tribunal in 1985, aged 15, and still on death row in 2008; another who was 15 at the time of the offence is still imprisoned 16 years after being sentenced to death, with his appeal still pending in 2008.

As at October 2010, there was a judicial moratorium against executions pending the outcome of a case filed at the Federal High Court by the Legal Defence and Assistance Project seeking to stop all state governors from signing the execution warrants of all death row prisoners.

Corporal punishment. In 2004, the Government informed the UN Committee on the Rights of the Child that several persons under 18 had been sentenced to punishments of amputation and floggings under the Sharia Penal Codes in the north, but that between 2001 and 2004 none had been carried out as they had been quashed on appeal.
 The Government cited the case of Abubakar Aliyu, aged between 14 and 17 and sentenced in July 2001 to amputation by an Upper Sharia Court in Kebbi State; the Kebbi State Sharia Court of Appeal quashed the sentence on grounds that he was a minor and sentenced him instead to flogging of 20 strokes of the cane and one year detention in a children’s remand home. The Government also cited the case of two 16-year-olds sentenced to 50 lashes and 18 months in jail. During the UPR in 2009, the Government stated that sentences of amputation have been quashed by the Sharia Court of Appeal, and in over 100 years only one person (age not specified) – who refused his right to appeal – has had his hand amputated for stealing.

A report by Human Rights Watch states that several boys under 18 were sentenced to amputation in Sokoto in 2003, and lawyers and NGO visitors to Sokoto prison in 2002-3 estimated that the majority of the 10 prisoners sentenced to amputation were under 18.
 At least one boy under 18 has been sentenced to amputation in Katsina State.

The most common form of corporal punishment carried out under the Sharia laws is flogging, which is inflicted frequently and in public.
 In 2000, a teenage girl (aged between 13 and 17) who had become pregnant was sentenced to 100 lashes for zina and the punishment was carried out in 2001.
 In 2003 in Zamfara State, a teenage girl and her boyfriend were flogged for allegedly having extra marital sex.
 In the same year in Bauchi State, a man was sentenced to death by stoning for sodomy with three children under 18 – the children allegedly accepted money in return for sex and were sentenced to be flogged.
 

Flogging is also inflicted on child offenders under non-Sharia laws. In 2008 in Abuja, a 17-year old was ordered by the courts to receive 10 strokes of the cane for conspiring to steal a car.
 Flogging was reportedly regularly ordered by police on people who refused to use an overhead bridge designed to reduce accidents.

Life imprisonment. We have been unable to obtain information on the sentencing of child offenders to life imprisonment in practice. As already described, there is evidence of child offenders serving indeterminate sentences in lieu of capital punishment and serving very long prison sentences while appealing sentences of death (see above). Appealing sentences of amputation can also result in long periods of imprisonment.

Progress towards prohibition and elimination

Law reform needed

All legal provisions for the sentencing of child offenders (under 18 at the time of the offence) to corporal punishment, capital punishment and life imprisonment should be repealed, including under Sharia law. The Children’s Rights Act 2003 should be adopted in all states, without modification of the definition of a child or of the protections from capital and corporal punishment. Explicit prohibition of life imprisonment and indeterminate sentencing should be enacted.

Law reform under way

The 1999 Constitution is under review and in this context proposals have been made to make the Children’s Rights Act 2003 automatically applicable in all states.
 As at May 2010, legislation based on the Act was under consideration in Bayelsa, Ebonyi, Niger, Kano and Kogi.
 Other laws under review include the Children and Young Persons Laws, the Penal Code, the Criminal Procedure Code and the Sharia Penal Code.
 In July 2008, a bill to abolish the mandatory death penalty under the Robbery and Firearms Act and replace it with life imprisonment was defeated in the House of Representatives.
 At the end of 2009, a number of justice sector reform bills were pending before the National Assembly.

In 2004, the World Bank, UNICEF and NCWD were carrying out a project aimed at harmonising and reforming customary/religious laws with the Convention on the Rights of the Child and the Convention on the Elimination of All Forms of Discrimination Against Women.
 We have no further details.

The National Study Group on the Death Penalty in 2004 and the Presidential Commission on Reform of the Administration of Justice in 2007 recommended a moratorium on the death penalty.
 The Government reported in 2009 that it had constituted a national committee to review the death penalty.
 But in 2005, the Committee on Judicial and Legal Reform, led by Prince Bola Ajibola (Senior Advocate of Nigeria), suggested in its final report that “capital and severe corporal punishment should be reserved only to those young persons found to have been engaged in heinous offences such as armed robbery and cultism”.

National campaigns

A number of national organisations have called for legal reform to end the death penalty, including the Legal Defence and Assistance Project (LEDAP) (www.ledapnigeria.org), the CLEEN Foundation (www.cleen.org) and a group of NGOs campaigning on the issue known as the Nigerian Death Penalty Group (NDEPELG).

National and international law conflicting with inhuman sentencing

The Constitution

A number of provisions in the Constitution (1999) potentially conflict with inhuman sentencing of child offenders, although there are also provisions for cruel punishments prescribed by law.

Article 1:

“(1) This Constitution is supreme and its provisions shall have binding force on the authorities and persons throughout the Federal Republic of Nigeria. ...

(3) If any other law is inconsistent with the provisions of this Constitution, this Constitution shall prevail, and that other law shall, to the extent of the inconsistency, be void.”

Article 33:

“(1) Every person has a right to life, and no one shall be deprived intentionally of his life, save in execution of the sentence of a court in respect of a criminal offence of which he has been found guilty in Nigeria. ...”

Article 34:

“(1) Every individual is entitled to respect for the dignity of his person, and accordingly -

(a) no person shall be subject to torture or to inhuman or degrading treatment....”

Article 35:

“(1) Every person shall be entitled to his personal liberty and no person shall be deprived of such liberty save in the following cases and in accordance with a procedure permitted by law -

(a) in execution of the sentence or order of a court in respect of a criminal offence of which he has been found guilty;

(b) by reason of his failure to comply with the order of a court or in order to secure the fulfilment of any obligation imposed upon him by law;

(c) for the purpose of bringing him before a court in execution of the order of a court or upon reasonable suspicion of his having committed a criminal offence, or to such extent as may be reasonably necessary to prevent his committing a criminal offence; 

(d) in the case of a person who has not attained the age of eighteen years for the purpose of his education or welfare; ...

Provided that a person who is charged with an offence and who has been detained in lawful custody awaiting trial shall not continue to be kept in such detention for a period longer than the maximum period of imprisonment prescribed for the offence....”

Nigeria has ratified or acceded to the following international treaties: 

· International Covenant on Economic, Social and Cultural Rights (in 1993)

· International Covenant on Civil and Political Rights (in 1981)

· Convention on the Rights of the Child (in 1991)

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (in 2001)

· Convention on the Elimination of All Forms of Discrimination Against Women (in 1985)

· International Convention on the Elimination of All Forms of Racial Discrimination (in 1967)

· Convention on the Rights of Persons with Disabilities (in 2010)

· African Charter on Human and People’s Rights (in 1983)

· African Charter on the Rights and Welfare of the Child (in 2003)

The Government of Nigeria has not ratified the Second Optional Protocol on the ICCPR aiming at the abolition of the death penalty.

Nigeria is a party to the complaints/communications mechanisms associated with the following instruments:

· Convention on the Elimination of All Forms of Discrimination Against Women

· Convention on the Rights of Persons with Disabilities

· African Charter on Human and People’s Rights

· African Charter on the Rights and Welfare of the Child

Status of treaties

Treaties cannot be invoked directly in the courts but become part of domestic law through an Act of parliament. Article 12 of the Constitution states:

(1) No treaty between the Federation and any other country shall have the force of law except to the extent to which any such treaty has been enacted into law by the National Assembly.

(2) The National Assembly may make laws for the Federation or any part thereof with respect to matters not included in the he Exclusive Legislative List for the purpose of implementing a treaty.

(3) A bill for an Act of the National Assembly passed pursuant to the provisions of subsection (2) of this section shall not be presented to the President for assent, and shall not be enacted unless it is ratified by a majority of all the House of Assembly in the Federation.

The Children’s Rights Act 2003 is intended as the domestication of the UNCRC.

Recommendations from human rights treaty monitoring bodies

Committee on the Rights of the Child

(11 June 2010, CRC/C/NGA/CO/3-4 Advance Unedited Version, Concluding observations on third/fourth report, paras. 5, 6, 7, 8, 32, 33, 40, 41, 90 and 91)

“The Committee welcomes efforts undertaken by the State party to address the concerns and recommendations adopted upon consideration of the second periodic report of the State party in 2005 (see CRC/C/15/add.257). However, the Committee remains concerned that certain recommendations have not been given sufficient follow-up. 

“The Committee urges the State party to take all measures to address those recommendations contained in the concluding observations on the second periodic report that have not yet been implemented and to provide adequate follow-up to the recommendations regarding, inter alia, data collection systems, the harmonization of minimum ages and definitions, the death penalty, juvenile justice, corporal punishment, and children with disabilities, contained in the present concluding observations on its combined third and forth periodic report.

“The Committee welcomes the ongoing constitutional review in the State party and, in this context, the proposal to place the Children’s Rights Act (CRA) in the concurrent list of legislation which would make it automatically applicable in all states of the federation. The Committee remains concerned, however, that most northern states of the State party have not yet domesticated the CRA and about reports that some states that have passed such legislation have adopted a definition of the child which is not in compliance with that of the Convention. Furthermore, the Committee regrets that a comprehensive review on the compatibility of the existing statutory, religious (Sharia) and customary laws with the Convention and the Children’s Rights Act has not been carried out.

“The Committee strongly recommends the State party to ensure that the Children’s Rights Act be included in the concurrent list of legislation in the context of the ongoing constitutional review. The Committee recommends that a comprehensive review of existing legislation and positive law be undertaken to ensure that all laws at federal and state levels, including religious and customary law, are in full compliance with the Convention, as recommended also by the United Nations Special Rapporteur on freedom of religion or belief. The State party is urged to ensure that those states that have not yet adopted the Children’s Rights Act do so within the shortest period possible and to continue and strengthen awareness-raising activities on the Convention and the CRA in those states. 

“While noting with satisfaction that the death penalty is prohibited by law in the Children’s Rights Act, the Committee is seriously concerned at reports related to an estimated forty prisoners reportedly on death row for crimes committed when they were below the age of 18. It reiterates the strong concern expressed by the African Committee on the Rights and Welfare of the Child concerning the mandatory death penalty for offences in Sharia Penal Codes (including Hadd punishments) which, given the absence of definition of the child as a person under the age of 18 and that in certain states children are defined by puberty, could be imposed on children under Sharia jurisdiction. The Committee is gravely concerned about the impact of inter-communal and political violence on children, including reports that children have been victims of extrajudicial killings by law enforcement agencies. Ethnic conflict is also referred to as among the main causes of orphanage.

“The Committee recommends the State party to take the opportunity of its ongoing constitutional review to include an express prohibition of the application of the death penalty to persons under 18 years of age. The Committee urges the State party to:

a) review the files of all prisoners on death row for crimes committed before the age of 18, as recommended by the UN Special Rapporteur on extrajudicial, summary or arbitrary executions;

b) prohibit the death penalty for all persons under the age of 18 in domestic legislation, including through the appropriate adaptations in the interpretation of Sharia Penal Codes and in conformity with the Convention;

c) include comprehensive information in its next periodic report on all measures taken to guarantee to children their right to life, survival and development. 

“The Committee remains concerned that little or no action has been taken, or is planned for, by the State party to follow-up on its earlier recommendations concerning the outlawing of corporal punishment, especially by amending the relevant provisions of the Criminal Code and the Children and Young Persons Act which are inconsistent with the State party’s obligations under the Children’s Rights Act and the Convention.

“The Committee urges the State party to ensure the prohibition of corporal punishment in all settings, including in the home and under Sharia law, as recommended by the Committee in its earlier recommendations (CRC/C/15/Add.257, para. 38). The Committee further strongly recommends that the State party conduct awareness-raising campaigns to ensure that alternative forms of discipline are used, in a manner consistent with the human dignity of the child, drawing the State party’s attention to general comment No. 8 (2006) on the right of the child to protection from corporal punishment and other cruel or degrading forms of punishment, and to seek assistance from traditional and religious leaders in this respect. 

“The Committee appreciates the introduction in the new Children’s Rights Act of a chapter dedicated to children in conflict with the law and welcomes the establishment of family courts to deal with juvenile offenders, while noting with regret that these have only been established in eight states to date. It also notes the increased training for judges, magistrates and law enforcement officers concerned with juvenile justice and the establishment of specialized police units in charge of children. However, the Committee recalls its serious concern at the existence of the death penalty to persons below 18 under Sharia law (CRC/C/15/Add.257, para. 32) and expresses great concern over information indicating that there is not a minimum age for criminal responsibility and that children younger than 18 years of age can be tried and deprived of their liberty in rehabilitation centres or even in detention facilities. The Committee is also concerned at the remaining number of children in adult jails and ill-treatment of children in custody by police, including in pre-trial detention, and the absence of penal procedural rules during their trial before the family courts. 

“The Committee reiterates its previous recommendation that the State party bring the system of juvenile justice fully in line with the Convention, in particular articles 37, 39 and 40, and with other relevant standards including the Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines), the Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules), the Vienna Guidelines for Action on Children in the Criminal Justice System; and the Committee’s general comment No. 10 (2007) on the rights of the child in juvenile justice. In this regard, the Committee recommends the State party, inter alia, to:

a) ensure with immediate effect that neither the death penalty nor life sentence are imposed for offenses committed by persons under 18 years of age;

b) consider fixing the minimum age of criminal responsibility to at least 12 years with a view to raising it further as recommended in the Committee’s general comment No. 10 (2007) on the rights of the child in juvenile justice; 

...

f) ensure that children are held in detention only as a measure of last resort and for the shortest period possible and that detention is subject to regular review....”

Committee on the Rights of the Child 

(13 April 2005, CRC/C/15/Add.257, Concluding observations on second report, paras. 32, 33, 38, 39, 78, 79, 80 and 81)

“In the context of the respect for the inherent right to life of a person under 18, the Committee is seriously concerned about the applicability of the death penalty to persons below 18 under the Shariah law, and emphasizes that such a penalty is a violation of articles 6 and 37 (a) of the Convention.

“The Committee urges the State party to abolish by law the imposition of the death penalty for crimes committed by persons under 18 years of age and replace the already issued death sentences for persons under 18 with a sanction in accordance with the Convention.

“The Committee takes note that article 221 of the Children’s Rights Act prohibits corporal punishment in judicial settings, and that a ministerial note has been sent to schools notifying them of the prohibition of corporal punishment in schools. Nevertheless, in light of article 19 of the Convention, the Committee remains concerned that corporal punishment is still widely practised in the penal system as a sanction, as well as in the family, in schools and in other institutions. In particular, the Committee is concerned about:

a) articles 9 and 11 (2) of the Children and Young Persons Law which provides for the sentencing of juvenile offenders to whipping and corporal punishment;

b) article 18 of the Criminal Code which provides for whipping; 

...

d) Shariah legal code to children prescribing penalties and corporal punishment such as flogging, whipping, stoning and amputation, which are sometimes applied to children....

“The Committee recommends that the State party:

a) Abolish or amend all legislation prescribing corporal punishment as a penal sentence, in particular the Children and Young Persons Act....

“The Committee notes with appreciation the efforts made by the State party to reform the Juvenile Justice Administration (JIA), including the establishment of a National Working Group on Juvenile Justice Administration in 2002 and the introduction of the draft National Policy on Child Justice Administration in Nigeria for discussion. However, the Committee remains gravely concerned that the juvenile justice system in the State party, in particular, the Shariah court system, does not conform to international norms and standards, in particular that:

a) until the enactment of the Children’s Rights Act in all states, wide disparities remain in the minimum age of criminal responsibility, some much too low by international standards; 

...

d) excessive length of detention, which in some cases can last as long as eight years;

...

f) persons below 18 are often tried in adult courts;

...

l) article 12 of the Child and Young Persons Act and article 319 (2) of the Criminal Code, as well as the Shariah Penal Codes in 12 northern states which allow for imposition of death penalty on persons below 18.

“Despite the State party’s claim that there are no discrepancies between the provisions of the Convention and the Shariah laws with regard to the rights of children, the Committee remains deeply concerned by the sentencing of persons below 18 years to cruel, inhuman and degrading treatment such as stoning, flogging, whipping and amputation by Shariah courts. The Committee is further concerned that under section 95 of the Shariah Penal Code, persons aged 7-18 years can be subjected to the punishment of confinement in a reform institution, or 20 strokes of cane, or with fine, or both.

“The Committee recommends the State party to review its legislation, policies and budgets to ensure the full implementation of juvenile justice standards, in particular article 37 (b) and article 40, paragraph 2 (b) (ii)-(iv) and (vii) of the Convention, as well as the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines), the United Nations Rules for the Protection of Juveniles Deprived of their Liberty and the Vienna Guidelines for Action on Children in the Criminal Justice System and in the light of the Committee’s 1995 Day of General Discussion on the Administration of Juvenile Justice.

“In this respect, the Committee urges the State party to, in particular:

a) ensure that the minimum age for criminal responsibility is applicable in all 36 states forming the State party by taking measures and actions as recommended in paragraph 12 of this document; 

...

c) develop and implement alternative measures for deprivation of liberty in order to really make detention a measure of last resort for the shortest possible time; 

...

e) amend, as a matter of urgency, the Child and Young Persons Act and the Criminal Code, as well as the Shariah Penal Codes to abolish death penalty as well as cruel, inhuman and degrading treatment on juvenile offenders, and in the meantime take measures, as a matter of priority, to ensure that persons under 18 are not sentenced to torture, cruel, inhuman and degrading forms of sanction such as flogging and amputation by Shariah courts....”

Committee on the Rights of the Child 

(30 October 1996, CRC/C/15/Add.61, Concluding observations on initial report, paras. 20, 21 and 39)

“It is the view of the Committee that current legislation with regard to the administration of juvenile justice and the institutionalization of children does not appear to conform to the principles and provisions of the Convention. In this regard, the provisions of national legislation which permit sentencing to capital punishment are incompatible with the provisions of article 37 (a) of the Convention.

“The Committee is also concerned that the provisions of national legislation by which a child may be detained ‘at Her Majesty’s Pleasure’ may permit the indiscriminate sentencing of children for indeterminate periods. Furthermore, the Committee is worried about the provisions of national legislation which provide for the detention of children assessed to be ‘beyond parental control’. The possibility that abandoned children or children living and/or working on the street would have such measures applied against them is of special concern to the Committee. It is the view of the Committee that these legislative measures do not appear to be compatible with the provisions of article 37 (b) of the Convention, which lays down that the arrest, detention or imprisonment of a child shall only be used as a measure of last resort and for the shortest appropriate period of time. Equally, the Committee is concerned about the application in practice of the provisions of section 3 of the Children and Persons Law may lead to the arbitrary detention of children, which is incompatible with the provisions and principles of the Convention.

“The Committee recommends that national legislation be brought into conformity with the provisions of articles 37, 39 and 40 of the Convention. National legislation must comply with the principle that capital punishment cannot be applied to children under the age of 18. The Committee also recommends that article 73 of the Criminal Code be abrogated and section 3 of the Children and Young Persons Law be reviewed as to its conformity with the Convention. The Committee welcomes the information provided by the State party that the new draft children's decree will set the age limit for criminal responsibility at 18. However, in view of the clarification provided regarding the system to be set in place, the Committee wishes to emphasize that the legal safeguards provided for in the relevant principles and provisions of the Convention, including those of article 40, must be provided to all children, whether the deprivation of their liberty results from the application of a welfare or a criminal procedure.”

Human Rights Committee

(24 July 1996, CCPR/C/79/Add.65, Concluding observations on initial report, paras. 16 and 31)

“The Committee is concerned that, under Nigerian law, the death penalty may be imposed for crimes which do not constitute ‘the most serious offences’ as required by article 9 of the Covenant and that the number of death sentences passed and actually carried out is very high. The fact that sentences of death are passed without the safeguard of fair trial violates the provisions of articles 14(1) and 6 of the Covenant. Public executions are also incompatible with human dignity.

“The Committee recommends that the State party consider the abolition of the death penalty. Until its abolition the State party must ensure that the application of the death penalty be strictly limited to the most serious crimes as required by article 6(2), of the Covenant, and that the number of crimes for which the death penalty is imposed be reduced to the minimum. Urgent steps should be taken to ensure that persons facing trials are afforded all the guarantees of a fair trial as explicitly provide for in article 14(1), (2) and (3) of the Covenant and to have their conviction and sentence reviewed by a higher tribunal in accordance with article 14(5) of the Covenant.”

African Committee of Experts on the Rights and Welfare of the Child

(November 2009, Concluding observations on initial report, recommendation 10)

“Children in the criminal justice system: The report reveals that there is an estimated 6,000/= children in juvenile and retention centres. The report further reveals that 1/3 of the juvenile offenders are locked up with adults in crowded cells, they are subjected to police brutality. Of utmost concern to the Committee is the existence of death penalty over the child offenders especially under the sharia laws. Although the Child Right Act provides for the establishment of juvenile justice system and prohibits imprisonment of children and provides the establishment of children and family court, the Committee recommends the State party do ensure the full implementation of juvenile justice standards. Ensure that the minimum age for criminal responsibility is applicable in all the 36 States. It is also recommended those who are responsible for the implementation and the setting up of the juvenile justice system establish a legal aid system to assist children who are in conflict with the law or require legal intervention.”

Universal Periodic Review

Nigeria was examined under the Universal Periodic Review process in 2009. Recommendations were made to end cruel, inhuman and degrading punishment and abolish the death penalty.
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