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EXECUTIVE SUMMARY
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As it has been mentioned before, the information we include in this counter report does not make reference to all the rights consecrated by the CRC, instead, some specific matters are developed. The selection of the matters was a consequence of the intention of prioritizing the problems we consider most urgent in our country and it coincides with topics that have been in the work agendas of our organizations for years. In that sense, the counter report highlights the validity of certain rights in the City of Buenos Aires or in the Province of Buenos Aires, since they are two areas where our work is focused. The City of Buenos Aires is a paradigm because, being the federal capital of our country, it permanently receives population and demand for services. On the other hand, 38.13% of the population of the country resides in the Province of Buenos Aires
. Therefore, although the situation in the city and in the province is insufficient to reflect the implementation of the rights at a federal level, the survey and the research in these areas are a good example and particularly relevant.  

The counter report submitted identifies several problems of great importance in the light of the commitment undertaken by the Argentine State when ratifying the Convention. 

I. Despite the fact that the submission of the information provided improved significantly in the third regular report of the State, there are still some deficiencies mainly related to the reliability of the sources, the lack of collection, production and systematization of central data and the absence of updated data on all the Argentine provinces. 
II. Even though the situation of poverty and indigence has improved over the past few years, there are still a lot of girls, boys and adolescents who find serious obstacles to enjoying their economic, social and cultural rights. Thus, a phenomenon of “infantilization of poverty” takes place, since poverty and indigence indexes show a greater incidence in boys, girls and adolescents than in the rest of the population. For example, according to the latest official data published, 40% of the children below fourteen years of age who live in urban areas is poor. Furthermore, a lot of boys, girls and adolescents lack the possibility of accessing adequate housing. This is particularly serious when taking in to account the implications of this situation, which causes the lack of access to basic services, the development of the child´s life in poor sanitary conditions and leaves them in a position of social segregation because of their place of residence. The case of the City of Buenos Aires is a good example because, according to the latest official data available, the most precarious and urgent conditions reach at least 15 % of the population, which is centered in a particular area of the city. 

Although recently the government has announced an auspicious program which aims at significantly reducing poverty and indigence levels in children, it has not been implemented yet. However, some restrictions to the access of certain groups of people, such as recent migrants or families with over five children, should be reviewed in order to prevent discrimination among the children.

III. The most important institutional reform over the past few years has been the enactment in 2005 of Law 26061 of Comprehensive Protection of the Rights of Girls, Boys and Adolescents. With this regulation, the model of the irregular situation was expressly and abolished article 4 of the Convention was partially put into effect. However, regarding the effective implementation of the law, there are still a number of important challenges. In almost all the provinces of the country there are procedural laws or institutional practices with strong guardianship characteristics, because, for example, they still permit the intervention of juvenile courts in cases labeled as “material or moral abandonment”. Besides, they lack the necessary institutional structure to fully implement an effective Comprehensive System of Protection. Among other things, the process of transformation that resulted from the national law is taking place very slowly. At the same time, the fact that many courts declared themselves against the implementation of a system of comprehensive protection in their judicial or administrative decisions is alarming. 

IV. Despite the amendment in the laws, the institutionalization of boys, girls and adolescents as a means of protection is still being widely used. Nowadays, a big number of boys, girls and adolescents are deprived of family care due to welfare reasons. The latest official report shows that of a total of 19,579 children deprived of family care in 2005, 17,063, that is 87%, had been institutionalized for non-penal cases. Nevertheless, up to this day it is impossible to determine that information because the State does not have updated data regarding this matter. For instance, although the city of Buenos Aires is a pioneer in law adjustment, institutionalization is still the main intervention policy when it comes to infancy. The administrative power implements and supports child institutionalization, without guaranteeing the due process and without issuing an administrative resolution that contains the measure. Besides, poverty is the common variable, and sometimes the sole indicator that motivates the implementation of institutionalizations. Other relevant causes of institutionalization of low-resource people are drug addiction or abuse and violence. According to the database of the General Guardianship Office of the Judicial Power of the City of Buenos Aires, over 50% of the registered cases lacked the implementation of measures prior to institutionalization. Furthermore, the number of institutionalizations is increasing. The principle of exceptionality and temporality is not observed either, since the number of departures is very low. Finally, only in 13% of the administrative and judicial procedures was an attorney for the child appointed.

V. An important outstanding matter for the Argentine State is still the modification of the system of capacity of minors regulated in the Civil Code of the Nation. According to the legislation in force, minors are represented in trial by their parents and promiscuously by the Public Guardianship or Juvenile Ministry that still acts responding to the ideology of the Patronato.

VI. Regarding boys, girls and adolescents who require mental health care, we have registered many cases of patients who have been discharged but are unable to leave the institution. This is due to the lack of public policies to discharge those who do not have a family environment or community guardians and to the need to adopt special definitive protection measures to favor those who are in a situation of triple vulnerability: as children, poor and mentally disabled.

VII. Furthermore, the fact that a Law of Juvenile Penal Responsibility respectful of the Convention has not been enacted yet, has very serious consequences in the lives of boys, girls and adolescents. A significant number of children below the age of criminal responsibility (16 years old) are still deprived of their liberty regardless of the result of the penal investigation, due to the implementation of decree-Law Nº 22278, as its first article allows criminal judges to decide the deprivation of liberty of children in the case of “material or moral abandonment”. Besides, as a result of this Decree-Law, the juvenile justice in Argentina ruled at least twelve (12) sentences of detention and life imprisonment to young people below eighteen years of age. 

Besides, even though it has been legally created, the Defender´s Office for the Rights of the Child, a key figure to ensure independent monitoring on the institutions of confinement, is still not working as the position has not been appointed yet. This is particularly important since the officers in charge of confinement institutions systematically deny the access to the institutions to organizations who request it, even to those state bodies devoted since their creation to the inspection of the detention centers. 


The Province of Buenos Aires constitutes an example of creation and implementation of the juvenile penal jurisdiction. Law 13634 “General principles of the family jurisdiction and the penal jurisdiction of the child” has been in the implementation stage for several years and shows serious problems. There is an insufficient number of operators of the system. In particular, the participation of official defenders is practically nonexistent and the prosecutors get an overload of tasks which prevents them from effectively performing their duties because they have to take part in the cases of adult spouses.  


Despite this important amendment, it is important to mention that Law 13634 includes an article that enables the arbitrary and discretional deprivation of liberty to minors below the age of legal capacity. In this way, the unpunishable child is also subject to a measure restrictive of ambulatory liberty in “extremely serious cases” and when the “characteristics of the event which caused the intervention” thus suggest it. Moreover, many children are accommodated for long periods in police dependencies and are held in detention by police staff under the excuse of “identity search”. 


Also particularly concerning, is the fact that nowadays the government of the province of Buenos Aires is fostering the sanction of a series of laws that, on the one hand, have the intention of modifying the system of law Nº 13,634 to the detriment of the validity of the rights of girls, boys and adolescents, and on the other hand, proposes a new Contraventional Code that enables the application of punishment in the administrative area based on completely ambiguous and imprecise behavior.  Also, in flagrant violation of the principle of minimum intervention, this new Code pretends to lower the age of responsibility for administrative contraventions to 14 years old.

Finally, the fact that the number of suicide attempts and self aggressions in children deprived of their liberty in the province of Buenos Aires increased in 2008, is particular alarming. It is also extremely worrisome that in the same year, four young people died in detention facilities for children and adolescents in conflict with the criminal law. 

VIII. Moreover, there are complaints on the serious accommodation conditions of children, who on many occasions are kept in wards that have barred gates just like those in adult prisons, with external latches and padlocks, even in classrooms. At times, there isn´t enough food supply or heating, or it is insufficient taking into account that the windows are broken. Besides, there are isolation cells with no furniture or bathroom and common cells which are uninhabitable because the sewage system does not work. Health care is scarce and preventive analyses nonexistent. 

In some institutions of closed regime young people are punished when they violate rules they are not aware of or do not understand, isolation or body punishment are used as disciplinary measures and the staff are not suitably trained to carry out their duties with boys, girls and adolescents. 

To sum up, in the alternative report each one of the matters mentioned is developed with the same numbering as in this summary and in each section we include suggested questions and recommendations. At the same time, the complete list of questions and recommendations suggested to the Committee is detailed in the following two annexes.
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ANNEX I – Suggested questions

I. Socio-economic context. Validity of the economic, social and cultural rights of boys, girls and adolescents (arts. 3.2, 4, 6.2 and 25 of the CRC) 

Suggested questions:

A. Which is the official updated data on poverty and indigence in Argentina and on poverty and indigence of boys, girls and adolescents, for each province and age range?

B. Which measures have been undertaken to diminish, in the short, medium and long term, poverty and indigence levels and their particular impact on children? Which is the population coverage of such policies? Which has been the budget destined to these measures and which is their execution stage to the present day? 

C. How will the transition between the present programs of entry transfers and the new policies stipulated by Decree 1602/09 be made effective? How is the limitation of the coverage of up to 5 children per family imposed by Decree 1602/09 justified?

D. What will the coverage and management of this new program be like? (schedule and payment method; effective deadline for the payment of the allowance) Will any geographic region be prioritized in the implementation of the allowance?

E. What other policies, beyond monetary allowances, will be carried out to face poverty, inequality and social exclusion?

F. Considering the levels of economic growth experienced by Argentina in the past years, which policies have been designed and implemented to achieve better income distribution?

G. Which measures have been adopted to ensure the effective validity of the right to housing of boys, girls and adolescents in Argentina? Which are the main characteristics of such policies and which is their population coverage? Which has been the budget destined to these measures and which the execution stage over the past three years? In each case, please provide the information requested for each province.

H. Which measures have been adopted to alleviate the housing deficit in the City of Buenos Aires, and particularly to ensure the right to housing of the children that reside in the City? Which are the main characteristics of such policies and which their population coverage? Which has been the budget destined to these measures and which the execution stage over the past three years? Which is the budget destined to policies regarding housing in the City of Buenos Aires for 2010?

II. Enactment and implementation of the national law of comprehensive protection of the rights of boys, girls and adolescents (arts. 3 and 4 of the CRC)

Suggested questions:

A. Which is the degree of advance, the achieved results and the encountered obstacles in the implementation of the Action Plan 2008-2011, taking into consideration the time elapsed since its implementation? Please provide this information for each province.

B. Which were the results achieved at a national level, in each of the provinces and in the City of Buenos Aires after the creation of the Federal Council of Childhood, Adolescence and Family? Outline the policies that have been fostered by that body with national and provincial impact to comply with the mentioned measures over the past three years. 

C. List the public policies that are currently being implemented with the objective of complying with the rights of girls, boys and adolescents at a national level, in each of the provinces and in the City of Buenos Aires. In particular, we request the following information about each program: a) objectives and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) intervention method, specifying if it takes into consideration the deprivation of liberty and, if such is the case, average period for execution of the measure; e) stipulated budget. Furthermore, we request you inform about the transfer of national funds for the financing of such policies.

D. In which stage is the process of institutional transformation of the provinces and municipalities, to guarantee that the institutions are in keeping with the principles consecrated by the CRC and Law 26061?

E. Are there agreements among the national and provincial authorities and the municipalities to implement the System of Comprehensive Protection? If so, indicate the scope of the agreements and their terms, specifying the involved municipalities. If there aren´t any agreements, express the reasons why they have not been executed. 

F. Functioning of the administrative body of protection of the rights of the child in each of the provinces and in the City of Buenos Aires. In particular, list: a) conformation stage; b) jurisdiction and functions; c) types of cases attended, approach method, programs in force used, usual referrals and methods of articulating with other institutions, specially the Judicial Power. 

G. What kind of coordination is currently being carried out between the National Secretariat of Childhood, Adolescence and Family and the administrative protection bodies in each of the provinces and in the City of Buenos Aires? In this respect, list the agreements signed and their terms, as well as the transfers of funds made. 

H. Which are the measures of comprehensive protection of rights implemented up to the present at national, provincial levels and in the City of Buenos Aires intended to maintain the cohabitation of the family group? In particular, specify about each program: a) objective and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) intervention method and effects; e) assigned budget.

I. Which have been the measures adopted with the objective of achieving the definite internal law adjustment in the provinces that have still not done so?

J. What measures have been implemented to guarantee the transfer of national funds destined to the creation of the new institutional environment in each of the provinces and in the City of Buenos Aires? Specifically, which measures have been implemented to guarantee the transfer of the national funds destined to the creation of the respective social programs?

III. The institutionalization of boys, girls and adolescents (arts. 25 and 37 of the CRC)

Suggested questions: 

A. How many boys, girls and adolescents are institutionalized for welfare reasons in each of the provinces and in the City of Buenos Aires? Please, identify the programs in which those deprivations of liberty are found and mention their main characteristics. In particular, we request that you indicate about each program: a) objective and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) assigned budget.
B. What public policies and programs have been implemented to avoid the institutionalization of boys, girls and adolescents over the past three years? Which are the results achieved and obstacles encountered for their implementation? In particular, we request that you indicate about each program: a) objective and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) method of intervention; e) assigned budget. Furthermore, we request you inform about the transfer of national funds for the financing of such policies. Please, provide the information requested for each province and for the City of Buenos Aires.

C. What public policies and programs have been implemented over the past three years with the objective of discharging boys, girls and adolescents who are institutionalized? Which have been the results achieved and the obstacles encountered for their implementation? In particular, we request that you indicate about each program: a) objective and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) method of intervention; e) assigned budget. Furthermore, we request you inform about the transfer of national funds for the financing of such policies. Please, provide the information requested for each province and for the City of Buenos Aires.

D. Which have been the transformations of the institutional practices towards boys, girls and adolescents in order to adjust them to the model of comprehensive protection?

E. Which are the minimum standards of welfare quality, intervention protocols and registry systems for the infancy area elaborated by the Federal Council, with particular emphasis in matters regarding boys, girls and adolescents deprived of parental care?

F. Suggested request for information: It would very important for the Committee to obtain from the government, at the time of the evaluation hearing, an update of the information in the report “Deprived of liberty. Situation of boys, girls and adolescents in Argentina”
. Since, as we have mentioned before, the information included therein dates back from 2005.
G. Taking into consideration the distance between the theory and the practice of the law, it is worth asking the State specifically about the actions destined to achieve the transformation of institutional practices, presenting information for each jurisdiction. 

IV. Lack of law adjustment in the Civil Code of the Argentine Nation. An important obstacle for the full application of the Convention and of law 26,061 (art. 5 CRC)

Suggested questions: 

A. According to Action Plan 2008-2011, what measures have been fostered towards the enactment of amendments to the Civil Code, regarding age of majority, minimum legal age to get married, incapacity based on age, parental rights and family background, pursuant to the principles of the Convention and of Law 26061?

B. What measures have been adopted so that boys, girls and adolescents can be considered subjects of rights and not object to guardianship in matters involving their rights?

V. Disabled Boys, Girls and Adolescents (Art. 23, 24, 25 of the CRC)

Suggested questions: 

A. How many girls, boys and adolescents require mental health care in each of the provinces and in the City of Buenos Aires?

B. Which public policies have been designed and implemented for the attention of minors with mental health disability at national, provincial levels and in the City of Buenos Aires?

C. Which is the percentage of the assigned budget to be destined for the treatment of minors with mental health disability? Which specific resources are there for mental health treatment other than hospitalization? 

D. Which is the level of efficiency and efficacy of the mental health system created for the attention of minors? How long is the waiting period to leave the institution, from the moment the minor receives the medical discharge?

VI. Justice of minors administration (Art 37 and 40 of the CRC)

Suggested questions:

A. Which are the reasons why the National Congress has not yet promulgated a law on juvenile penal responsibility pursuant to what is stipulated by the Convention on the Rights of the Child? What concrete measures are to be adopted by the different bodies of the State to achieve the definite promulgation of a law that creates a system of juvenile penal responsibility?

B. Until the legal adjustment takes place, which administrative and judicial measures are to be implemented with the objective of guaranteeing the due process in the case of children and adolescents accused of an offence, pursuant to the Penal Regime of Minority, established in Decree-Law 22278, according to internationally acknowledged standards? 

C. In which stage is the creation and functioning of State programs alternative to deprivation of liberty, as referred to in point H.3.3 of the report? In particular, we request that you indicate about each program: a) objective and functions; b) execution period; c) number of boys, girls and adolescents currently included and their average age; d) method of intervention; e) assigned budget. Furthermore, we request you inform about the transfer of national funds for the financing of such policies. Please, provide the information requested for each province and for the City of Buenos Aires.
D. Why are girls, boys and adolescents under 16 years old still being unlawfully deprived of their liberty at the time of committing the offence they are accused of, considering they are non punishable pursuant to Argentine legislation? In this sense, why isn´t the deprivation of liberty of these children and adolescents avoided through their incorporation to one of the existing protecting programs in the system of comprehensive right protection stipulated by Law 26061?

E. Why are institutions of closed regime still being used to accommodate children under 16 years old at the time of committing the unlawful act they are accused of, for example the “San Martin” institute, considering they are non punishable people pursuant to Argentine legislation?

F. What measures have been or will be adopted to guarantee external, independent and unconditional monitoring of the detention facilities where minors are accommodated?

G. When will the implementation of the National Mechanism of Torture Prevention take place? How will the participation of the different actors, including civil organizations, in the discussion on the implementation of the National mechanism be guaranteed?

VII. Detention conditions of Children and Adolescents deprived of their liberty (Arts. 6 and 37 of the CRC)

Suggested questions:

A. Which are the judicial and administrative measures adopted by the State to determine the whereabouts of Luciano Arruga, and to effectively investigate the causes of his disappearance and to try and punish those responsible?
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ANNEX II – Suggested recommendations

II. Socio-economic Context. Validity of economic, social and cultural rights of boys, girls and adolescents. (Arts. 3.2, 4, 6.2 and 27 of the CRC)

Suggested Recommendations:

· To foster policies intended to reduce the high levels of poverty and indigence in Argentina, which are particularly detrimental to boys, girls and adolescents, paying particular attention to the significant number of people who are on the borderline of poverty.

· To make progress in the development of universal social policies that focus on boys, girls and adolescents as subjects of rights without exclusion criteria.

· To carry out effective actions tending to the production, dissemination and management of reliable, quality, public information, enough to make progress in the sustainability of public policies. 

VIII. Enactment and implementation of a national law of comprehensive protection of the rights of boys, girls and adolescents (Arts. 3 and 5 of the CRC)

Suggested Recommendations:

· To consolidate the system of protection of rights that covers the provincial and municipal levels, particularly the creation and implementation of local protection services.

· To ensure each of the provinces enacts a legislation that fully adjusts to the provisions and principles provided under the Convention and Law 26061.

· To intensify efforts in order to achieve full implementation of Law 26061, paying particular attention to the need to assign the human and financial resources to create adequate structures, both at national and provincial and municipal levels. 

· To develop concrete measures and the necessary transfer of resources so that, at provincial and municipal levels, the creation and functioning of the local bodies of comprehensive protection of rights can become a reality. 

· To take appropriate measures to ensure that the Judicial Power will apply the laws of comprehensive protection of the rights of boys, girls and adolescents, observing the model of comprehensive protection provided under the Convention and Law 26061.

IX. The institutionalization of boys, girls and adolescents (Arts. 25 and 37 of the CRC) 
Suggested Recommendations:

· To strengthen the public policies of deinstitutionalization, implementing comprehensive measures of protection of rights (Art. 33, Law 26061) so that institutionalization becomes a measure of last resource, prioritizing those solutions that enable the boy, girl or adolescent to develop in his or her family environment.

· To implement concrete mechanisms of economic assistance so that the separation of the child from his or her family is not due to socio-economic reasons. 

· To generate a legal mainframe and administrative procedures to guarantee the right of due process, guaranteeing minors an attorney they trust, in case they face an institutionalization.

· To guarantee that both governmental agencies and the civil organizations are allowed to monitor, supervise all the detention institutions for children, whether these are public or private. 

· Provide support to families, family groups and the extended family with special emphasis on the homes headed by women, to prevent the separation of the children from their family group at national, provincial and municipal levels. 

·  To offer suitable and systematic training to professionals who work with children, particularly staff responsible for the application of law, legislators, judges, attorneys and others, as necessary. 

X. The lack of law adjustment of the Civil Code of the Argentine Nation persists. An important obstacle for the full application of the Convention and of Law 26061 (art. 5 CRC)

Suggested recommendations: 

· To adapt the provisions of the Civil Code related to incapacity to the principle of evolving capacity, set forth in article 5 of the Convention and those related to the age of majority, to what is provided under article 1 of the Convention.

XI. Disabled Boys, Girls and Adolescents (Art. 23, 24, 25 of the CRC)
Suggested Recommendations:

· To carry out an accurate evaluation of the number of boys, girls and adolescents who require mental health care in Argentina.

· To design, plan and carry out the necessary public policies for child mental health care from the rights perspective.

· To develop programs of assistance to boys, girls and adolescents with mental health conditions, alternative to hospitalization.

· To undertake measures to avoid the discrimination of mental health services due to the socio-economic situation of boys, girls and adolescents. 

· To strengthen the complete integration process of boys, girls and adolescents with a mental health condition, to ensure that these children can fully exercise their rights, particularly the rights to education and family life.

XII. Juvenile Justice Administration (Arts. 37 and 40 of the CRC)

Suggested recommendations:

B. To guarantee an effective investigation by independent and impartial courts on the whereabouts of Luciano Arruga, the causes and the people responsible for his disappearance and to adopt the corresponding penal and administrative punishment.

C. To arbitrate the necessary means to promptly sanction a Law of Juvenile Penal Responsibility in accordance with the international standards of human rights. 

D. To stop the unlawful deprivations of liberty of minors under the age of criminal responsibility. 
E. To develop and implement alternatives to the punishment of deprivation of liberty, so that the principle of exceptionality of that measure is observed. 

F. To guarantee that the deprivation of liberty is applied solely as a measure of last resource and for the shortest appropriate period of time.

G. To guarantee that there shall not be any regressive amendments in the validity of the rights of girls, boys or adolescents. 

H. To adopt concrete measures to avoid the extension of the periods of time stipulated in articles 41 and 43 of law 13634 of the province of Buenos Aires, regarding deprivation of liberty of girls, boys or adolescents. 

I. To guarantee that personal or stigmatizing and discriminating conditions are not criminalized and that the police are not entitled to detain without a warrant or due judicial control for the sole reason of checking criminal record and means of support or to identify girls, boys or adolescents. 

J. To guarantee that the facilities of detention institutions comply with international regulations when a child or adolescent is held in detention. 

K. To develop and implement a specialized juvenile justice system with professionals that have been appropriately trained, once the law of juvenile penal responsibility has been promulgated.

L. To establish an independent and accessible system, which takes due account of the needs of the child, to receive and process denounces submitted by children and to investigate the violations committed by staff responsible for the application of the law and by prison guards; and to, in case of need, prosecute and punish those responsible.

M. To guarantee that the children held in detention remain in contact with the community, particularly with their family members, friends and other people or representatives of civil organizations, and to give them the opportunity to visit their home and family.

N. To train penitentiary staff on the rights of the children and their special needs.

O. To guarantee external, independent and unconditional monitoring of detention places where minors are held in detention.

P. To undertake the necessary measures to fully comply with the decision of the Inter-American Court on Human Rights in the case “Bulacio vs. Argentina”. In particular, to forbid the accommodation of children and adolescents in police buildings and the detention of children and adolescents to “search their identity”. 

� INDEC, Total population by gender, masculinity ratio and population for each province. All the country. Year 2001. Available at: � HYPERLINK "http://www.indec.gov.ar" ��http://www.indec.gov.ar�. 				


�Cf. UNICEF, Ministry of Justice and Human Rights of the Nation “Deprived of liberty. Situation of boys, girls and adolescents in Argentina”, 2005.
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