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IDA recommendations for Concluding Observations, CRC 60th Session

The International Disability Alliance (IDA) has prepared the following recommendations for the Concluding Observations, based on references to persons with disabilities to be found in the State report submitted to the Committee on the Rights of the Child.

AUSTRALIA
Australia ratified the Convention on the Rights of Persons with Disabilities on 17 July 2008 and its Optional Protocol on 21 August 2009.
Selected references to children with disabilities in the state report:

Children with disabilities

Disability Standards

153. The Australian and State and Territory Governments are required to collect program, service and consumer data as part of the Commonwealth State Territory Disability Agreement (CSTDA). The collation of nationally comparable data on government funded services provides reliable, consistent data to assist with planning and evaluating national programs. The data obtained through this collection provide a comprehensive national picture of government funded services for people with disabilities, including children, under the CSTDA.

154. The Disability Discrimination Act (DD Act) permits disability standards to be set by the Attorney-General in specified areas, including education.

155. The Disability Standards for Education (Education Standards) were formulated by the Australian Attorney-General under the DD Act and came into effect on 18 August 2005. The Education Standards clarify and elaborate the existing obligations of education providers under the DD Act in five key areas: enrolment; participation; curriculum development, accreditation and delivery; student support services and elimination of harassment and victimisation. The Education Standards set out a process to ensure students with disabilities have equal access to education and training opportunities.

Sterilisation

156. Medical procedures, other than urgent treatment, currently require the full and informed consent of the child concerned or the authorisation of a court or tribunal. Sterilisation of children is an exception. Parents or guardians cannot consent to it unless it is a by-product of surgery appropriately carried out to treat some malfunction or disease.

157. Stringent guidelines apply to court or tribunal decisions. In NSW, for example, consent must be obtained from an independent expert tribunal. The child is entitled to separate legal representation, so their interests and views are considered. This representation is provided by legal aid at no cost to the child. Under NSW law, sterilisation can only be considered when all other alternatives have proved unsuitable to meet the needs of the child.

158. A medical practitioner can lawfully carry out a sterilisation procedure in emergency situations, that is, where the procedure is necessary to save a person’s life or to prevent serious damage to that person’s health.

159. A blanket prohibition on the sterilisation of children could lead to negative consequences for some individuals. Applications for sterilisation are made in a variety of circumstances. Sometimes sterilisation is necessary to prevent serious damage to a child’s health, for example, in a case of severe menstrual bleeding where hormonal or other treatments are contraindicated. The child may not be sexually active and contraception may not be an issue, but the concern is the impact on the child’s quality of life if they are prevented from participating to an ordinary extent in school and social life.

160. The Australian Government recognises that the obligations under the Convention and under the Disabilities Convention (which Australia ratified on 17 July 2008) require a consistent approach that ensures that children with disabilities enjoy their rights on an equal basis with other children. This needs to take into account the views of the child where these can be ascertained and the best interests of the child consistent with the Convention.

161. Given its invasive and irreversible nature, the Australian Government considers sterilisation may only be authorised as a measure of last resort and after due consideration of the best interests of the child.

South Australia 

162. The Promoting Independence: Disability Action Plan for SA has five key areas: access to services, information and communication (inclusive and accessible), disability awareness and discrimination training, consultation and compliance with legislative standards. The action plan’s goal is to progressively improve disability access and inclusion across all funded services and to comply with the DD Act and the Equal Opportunity Act 1984 (SA).

Victoria

163. The Victorian Government funds the Victorian Parenting Centre to provide a community-based information and training program to enable parents of children with a disability to manage difficult behaviour. Integrated training strategies have also been developed for professionals working with children.

164. The Victorian Government, through the Department of Education, provides considerable funding to schools for the Program for Students with Disabilities. Schools work with parents and professionals to develop individual plans for students with disabilities and language disorders.

Western Australia

166. The WA Government’s Strategic Plan for Disability Services 2006-2010 ‘Open your mind - Count us in’ provides for a range of actions designed to provide equal opportunities for children with a disability to participate in all spheres of community life. The campaign has run a state-wide series of television, print and outdoor advertisements seeking to strengthen public awareness and change negative public attitudes.

167. The Count us in curriculum support package, launched in August 2006, provides resources materials and guidelines for teachers to teach school children about disability rights and the importance of being an inclusive society.

New South Wales

168. The NSW Government’s initiative titled Stronger Together: A new direction for disability services in NSW, 2006-2016 will deliver more than a billion dollars over the next five years to enhance existing service provision for people with a disability of all ages.

169. In the 2005-2006 financial year, the NSW special education budget of $774 million represented a $130 million increase in resources to strengthen support for and participation of students with special needs, including those with disabilities. A total of 1,942 support classes in regular and special schools have the capacity to support the needs of more than 19,000 students with disabilities.

170. The State Literacy and Numeracy Plans are inclusive of all students, and the Learning Assistance Program is providing targeted classroom support to students with additional learning needs in literacy and numeracy. Students with disabilities and additional learning needs are supported to make a smooth transition from school to work or further study through individual planning and monitoring by school and regional staff.

Queensland

171. The Queensland Department of Child Safety has established interagency therapeutic and behaviour support services (known as ‘Evolve’) across Queensland for children in care who have high support needs. These services were specifically developed for children who are experiencing significant complex difficulties and have challenging behaviours due to trauma and attachment issues resulting from their abuse.

172. Specialist disability assessments were introduced in January 2007, and are undertaken for children and young people with a disability entering out-of-home care.

173. A comprehensive range of education programs and services are provided to students with disabilities to ensure access and participation in education occurs on the same basis as other students.

Adolescent mental health

195. In 2006, the Australian Government allocated $1.9 billion over five years to implement 18 new initiatives as its component of the COAG National Action Plan on Mental Health 2006-2011. Australian Government initiatives that will be of particular benefit to children and adolescents include:

• $224.7 million over five years for flexible respite care options for elderly parent carers who live with and care for children (including young adults) with a mental illness or intellectual disability
Children with disabilities

232. Australia lobbied strongly for article 24 on ‘inclusive education’ in the UN Convention on the Rights of People with Disabilities. Article 24 calls on State Parties to recognise the right of persons with disabilities (including children) to education and requires State Parties to ensure an inclusive education system in which children with disabilities are not excluded from free and compulsory primary education. The Convention would also require the provision of support needed to facilitate effective education and reasonable accommodation of the individual child’s requirements.

Other Vulnerable Groups

234. The Australian Government’s Literacy, Numeracy and Special Learning Needs Program aims to improve the literacy, numeracy and other learning outcomes of students who are educationally disadvantaged and who require additional assistance. This program is the main source of targeted Australian Government funding for students with disabilities. It is also the Australian Government’s key program which contributes towards implementing the National Literacy and Numeracy Plan.

Children with mental illness in criminal proceedings and detention

282. The Australian Government is concerned about the number of juveniles with mental illness and cognitive disabilities in the criminal justice system. The Australian Government has recently funded headspace under the National Youth Mental Health Foundation, which establishes a Centre of Excellence to collect, analyse and disseminate the latest research for health professionals regarding the best treatments available for young people with mental health and substance use issues.

List of Issues
11. Please provide updated and detailed information on the State party’s policies and legislation on children with disabilities, including with regard to:

(a) Provision of inclusive education, taking into account specific physical, psychological and intellectual needs, for children with disabilities;

(b) Sterilization of girl children with disabilities for non-therapeutic reasons;

(c) Immigration restrictions, including with regard to their impact on the right to family reunification, for children with disabilities.

IDA suggested recommendations for Concluding Observations :

· Establish comprehensive strategies and an effective engagement mechanism with children and adults with disabilities, and their representative organisations, to ensure that the development and implementation of legislation and policies and other decision-making processes concerning issues relating to persons with disabilities, are fully inclusive and accessible in accordance with Articles 4(3) of the CRPD.  Work with Aboriginal and Torres Strait Islander communities and representative organisations of Aboriginal and Torres Strait Islander children with disabilities to establish adequately resourced and culturally appropriate, community owned and located responses and support for Aboriginal and Torres Strait Islander children with disabilities.  
· Establish a national children’s commissioner and office to specifically promote, advocate and enquire into the rights of all children in Australia, including the rights of children with disability. Take active steps to incorporate CRPD rights into legislation, policies and programmes, service standards and compliance frameworks that apply to children and young people in general.
· At the next review of the National Child Protection Framework, incorporate comprehensive strategies to address the heightened risk of children with disability, in particular girls with disability, of becoming victims of violence, exploitation and abuse, and other harmful practices, and adopt sanctions for perpetrators and urgent measures to ensure that both services and information for victims are made accessible to children with disability.  Comply with recommendations from the CRC and CEDAW Committees and UPR recommendations to enact nationally consistent legislation for the prohibition of sterilisation of all children, regardless of disability.
· Establish an independent statutory national protection mechanism that has broad functions and powers to protect, investigate and enforce findings related to situations of exploitation, violence and abuse experienced by children and adults with disabilities, and that addresses the multiple and aggravated forms of violence and abuse that result from the intersection of ‘disability’ with other characteristics, such as age, gender, indigenous status and racial, cultural or linguistic status.
· Provide significant investment in supports and measures to ensure that families are able to ensure appropriate support to their children with disabilities to enable their full and effective participation within the family and in society, and to ensure their protection from violence, forced medical interventions and relinquishment to child protection authorities.  Establish and fund individual advocacy programmes owned and managed by Aboriginal and Torres Strait Islander people with disabilities through their representative organisations to increase support for children with disabilities and their families in Aboriginal and Torres Strait Island communities.
· Introduce measures in compliance with Article 12 CRC to ensure that children and young people in mental health settings have the right and opportunity to freely express their views on matters of treatment, services and support, and for their views to be given due weight in accordance with the age and maturity of the child, without any discrimination based on disability, and that they have access to age- and disability-appropriate support to exercise these rights.  Clearly guarantee that the right of children to express their views must necessarily preclude children providing consent to practices which should be abolished and prohibited, such as irreversible and invasive procedures such as sterilisation, psychosurgery and Electroconvulsive Therapy (ECT).

· Include inclusive education as an integral part of core teacher training curricula in universities to ensure that the values and principles of inclusive education are infused at the outset of teacher training and teaching careers of all teachers. Make available support in classrooms, and the accessibility of educational materials, curricula, and school environments.  Ensure the law provides enforceable remedies to children with disabilities and their families who have been refused access to inclusive education, or who have been denied the provision of reasonable accommodation with respect to education.  Conduct research into the effectiveness of current education inclusion policies and the extent to which Disability Standards in Education are being implemented in each state and territory.
· Conduct a national inquiry into the use of restrictive practices, including chemical and physical restraint and seclusion on children and young people with disability in mainstream and segregated schools and identify and implement recommendations for the elimination of these practices.
· Adopt measures to ensure that all information, healthcare and services relating to sexual and reproductive health are made accessible to children with disabilities, in age-appropriate formats and that they are respectful of the dignity and integrity of persons with disabilities based on the free and informed consent of the individual concerned, and that consensual treatment such as the administration of contraception, or fertility treatments are not denied, while all non-consensual treatment, including that for which consent is given by a third party, is not permitted by law. 

· Adopt measures to ensure that all education, information, healthcare and services relating to sexual and reproductive health, HIV and STIs, are made accessible to children and adolescents with disabilities in age-appropriate formats.
· Develop comprehensive, gender and culture specific social support programs and systems to identify and prevent the circumstances that contribute to children and young people with disabilities coming into contact with or entering the juvenile justice system.  

· Collect adequate data on children and adults with disabilities, including women and girls with disabilities and Aboriginal and Torres Strait Islander children with disabilities and children with disabilities from non-English speaking backgrounds, in order to establish a baseline of disaggregated data against which to progress on implementation of the CRC and CRPD can be measured and in general to develop policies and programmes to promote equal opportunities for all children and adults with disabilities in society.
ANNEX- Disability references in Treaty body Concluding Observations with respect to Australia

Concluding Observations of the CEDAW Committee, 46th session, 2010, CEDAW/C/AUL/CO/7
4. The Committee notes with appreciation that the report was prepared through a participatory process involving government institutions, non-governmental organizations and extensive community consultations at State and Territory level. It further notes with satisfaction that specific consultations were also held with women with disabilities, indigenous women, migrant and refugee women and women from remote or rural communities in response to the Committee’s expressed concerns about the lack of information on these groups of women in previous reports. It commends the State party for providing financial support to various non-governmental and civil society organizations to assist them in preparing alternative reports for the Committee. 

Temporary Special Measures 
26. The Committee notes with concern that, despite a large number of policies and programmes adopted by the State party to address under-representation of certain vulnerable groups of women, including indigenous women, women with disabilities, migrant women, women from culturally and linguistically diverse backgrounds and women from remote or rural communities, there has been slow progress in ensuring their as well as their equal access to education, employment and health. The Committee continues to be concerned that the State party does not favour adoption of temporary special measures in the form of compulsory targets and quotas to address the under-representation of women in decision-making bodies, in political and public life and the persistent inequality of their access to education, employment opportunities and health care services. 

27. The Committee reiterates its recommendation in its previous concluding observations (CEDAW/C/AUL/CO/5, para. 17) that the State party fully utilize the Sex Discrimination Act and consider the adoption of temporary special measures, in accordance with article 4, paragraph 1, of the Convention and the Committee’s general recommendation No. 25, to increase further the number of women in political and public life and to ensure that the representation of women in political and public bodies reflect the full diversity of the population, including indigenous women and women from ethnic minorities. 
Political Participation and Participation in Public Life 
34. The Committee notes with appreciation the positive developments in increased women’s representation in senior ranks of public office, that thirty percent of all Australian parliamentarians are women, that women constitute fifty-eight percent of the Public Service and that three out of seven High Court judges are women. The Committee however remains concerned that the measures taken to enhance the participation of Aboriginal and Torres Straits Islander women and women with disabilities in public life remains inadequate. 

35. The Committee recommends that the State party adopt targeted measures, including temporary special measures with clear time frames, in accordance with article 4, paragraph 1 of the Convention and the Committee’s general recommendation No. 25, to ensure the equal participation and representation of women in public and political life, with a particular focus on Aboriginal and Torres Straits Islander women and women with disabilities. 
Employment 
38. The Committee in concerned about the labour force which continues to be segregated by gender; the persistence of the pay gap with women working full time earning eighteen percent less than their male counterparts; the caring responsibilities which continue to affect women’s labour force participation and the limited access to job opportunities for women with disabilities and indigenous women. The Committee also notes that, despite the provisions in the Sex Discrimination Act, sexual harassment continues to be a serious problem in the workplace. The Committee welcomes the first paid parental leave scheme which will come into operation on 1 January 2011, but notes that it does not include superannuation which impacts on the major gender gap in retirement savings and economic security between older women and men, that the leave is of limited duration (18 weeks), that compensation is limited to an amount equal to the federal minimum wage and subject to other conditions. 

39. The Committee urges the State party to take concrete measures to eliminate occupational segregation including by removing barriers to women in all sectors and to ensure equal opportunities for, and equal treatment of, women and men in the labour market. The Committee welcomes the Fair Work Act 2009 and urges the State party to develop a National Pay Strategy and establish a specialized unit within the new wage setting body of Fair Work Australia to develop and monitor pay gaps mechanisms. It further requests that the State party provide a comprehensive assessment of the effectiveness of the Fair Work Act in eliminating pay gap in its next periodic report. The Committee urges the State Party to adopt appropriate legislative measures as well as a preventive strategic plan in order to combat sexual harassment in the workplace. The Committee calls on the State party to ensure that the statutory independent review of the Paid Parental Leave Act gives due consideration both to an increase in compensation and to the provision of superannuation on paid leave in order to protect better women’s financial security and to encourage equal participation of both parents in child care. The Committee urges the State party to develop a comprehensive child care policy to include out of school hours and vacation care and to increase the supply of affordable and quality child care. 
Disadvantaged Groups of Women 

42. The Committee is concerned that women with disabilities are almost entirely absent from key leadership and decision-making positions and continue to be disadvantaged with regard to educational and employment opportunities. It is concerned about the high levels of violence experienced by women, particularly those living in institutions or supported accommodation. The Committee also notes with concern that non-therapeutic sterilizations of women and girls with disabilities continue to be practiced in some states in Australia and notes that the Commonwealth Government considers this to be a matter for state governments to regulate. 

43. The Committee urges the State party, in the light of its recent ratification of the Convention on the Rights of Persons with Disabilities, to undertake a comprehensive assessment of the situation of women with disabilities in Australia. The Committee recommends that the State party address, as a matter of priority, the abuse and violence experienced by women with disabilities living in institutions or supported accommodation. The Committee further recommends that the State party adopt urgent measures to ensure that women with disabilities are better represented in decision-making and leadership positions, including through the adoption of temporary special measures such as quotas and targets, in accordance with article 4, paragraph 1 of the Convention and the Committee’s general recommendation No. 25. The Committee recommends that the State party enact national legislation prohibiting, except where there is a serious threat to life or health, the use of sterilisation of girls, regardless of whether they have a disability, and of adult women with disabilities in the absence of their fully informed and free consent. 
CESCR Committee Concluding Observations, 42nd session, E/C.12/AUS/CO/4, 2009

16.        The Committee regrets that insufficient measures have been taken by the State party to ensure an adequate standard of living for persons with disabilities. In particular, it notes with concern that section 52 of the Disability Discrimination Act 1992 exempts migration laws, regulations, policies and practices, from the effects of the Act, leading to negative immigration decisions based on disability or health conditions. The Committee expresses concern at the fact that this situation has had a particularly negative impact on the families of asylum-seekers. (arts. 2, para. 2; 10 and 11)

The Committee encourages the State party to strengthen its efforts towards the adoption of concrete measures to enable persons with disabilities to fully enjoy the rights guaranteed by the Covenant. It recommends that the Migration Act 1958 and the Disability Discrimination Act 1992 be amended to ensure that the rights to equality and non-discrimination apply to all aspects of migration law, policy and practice.

18.        The Committee notes with concern the high unemployment rates among indigenous people, asylum-seekers, migrants and people with disabilities, and the significant difficulties they face to enjoy their right to work equally. (arts. 2, para. 2;  and 6)

The Committee recommends that special programmes and measures be designed to address the significant barriers to the enjoyment of the right to work faced by many indigenous people, asylum-seekers, migrants and people with disabilities, including measures to protect them from exploitation.

24. The Committee notes with concern that, despite the State party’s economic prosperity, 12 per cent of the Australian population lives in poverty, and poverty rates remain very high among disadvantaged and marginalized individuals and groups such as indigenous peoples, asylum-seekers, migrants and persons with disabilities. It regrets that the State party has not yet adopted a comprehensive strategy to combat poverty and social exclusion, and that no steps have been taken to adopt an official poverty line, despite the Committee’s recommendations adopted in 2000. The Committee recalls that this criterion is needed to determine the progress achieved over time by the State party to reduce poverty. (art. 11)

The Committee urges the State party to take all necessary measures to combat poverty and social exclusion, and to develop a comprehensive poverty reduction and social inclusion strategy which should integrate the economic, social and cultural rights, in line with the Committee’s statement on Poverty and the International Covenant on Economic, Social and Cultural Rights (E/2002/22-E.12/2001/17, annex VII).  The Committee recommends that the State party adopt evaluation measures to assess the impact of its poverty and social reduction strategies and identify its weaknesses, and requests that the State party include, in its next report, comparative data disaggregated by gender, age, rural and urban populations, as well as indicators on the number of persons living in extreme poverty, and on the progress made in its efforts to combat poverty.
UPR of Australia, A/HRC/17/10, 2011
86.39. Comply with the recommendations of the Committee on the Rights of the Child and the Committee on the Elimination of All Forms of Discrimination against Women concerning the sterilization of women and girls with disabilities (Denmark); enact national legislation prohibiting the use of non-therapeutic sterilization of children, regardless of whether they have a disability, and of adults with disability without their informed and free consent (United Kingdom); repeal all legal provisions allowing sterilization of persons with disabilities without their consent and for non-therapeutic reasons (Belgium); abolish non-therapeutic sterilization of women and girls with disabilities (Germany).
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