THIS SUMMARY IS PROVIDED FOR INFORMATIONAL PURPOSES ONLY.  IT IS NOT INTENDED, AND SHOULD NOT BE CONSTRUED, AS LEGAL ADVICE.

	1. Compliance: Brazil


1. State status

	Convention on the Rights of the Child
	Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography
	Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict 

	Signed: September 21, 1990

Ratification: September 24, 1990
	Signed: May 10, 2002

Ratification: January 27, 2004
	Signed: September 6, 2000

Ratification: January 27, 2004

	Declaration/ Reservations: None
	Declarations: None
	Declarations: "With regard to article 3, paragraph 2, of the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, the Brazilian Government declares that, according to article 143 of the Federal Constitution, military service is compulsory, as set forth by law.  The Constitution also provides that it is within the competence of the Armed Forces, according to the law, to assign an alternative service to those who, in times of peace, after being enlisted, claim imperative of conscience. Women and clergymen are exempt from compulsory military service in times of peace, but are subject to other duties assigned by law.

According to the Military Service Act (Law no 4.375, of 17 August 1964), the obligation to military service, in times of peace, begins the 1st January of the year the citizen becomes 18 years old (article 5).  Pursuant to the Regulation of the Military Service (Decree no 57.654, of 20 January 1966), citizens may freely present themselves to voluntary military service provided they have the minimum age of 16 years (article 41, paragraph 1 and article 49, paragraph 4).

However, their acceptance to voluntary military service is only possible from the 1st January of the year they become 17 years old (article 127).  The acceptance of voluntaries to Military Service requires special authorization from the Armed Forces (Military Service Act, article 27).

Pursuant to the Regulation of the Military Service, the civil incapacity to act, to the purposes of military service, ends on the date the citizen becomes 17 years old.  Voluntaries who, upon the act of incorporation or enrollment to the military service, have not yet completed 17 years old, must present written consent from parents or guardians (article 239)." 


2. Implementing legislation

For any treaty or convention to become enforceable under the Brazilian Federal Constitution (see Article 49, I), it must be signed by the Brazilian government and undergo the same legislative process as would any other law. The Convention on the Rights of the Child underwent this process, which involved signature, approval by the Brazilian Congress, and formal ratification by the President on September 24, 1990.  Following ratification, the Convention became part of Brazilian legislation in the form of a Decree and has the full status of a law except where it conflicts with the Brazilian Constitution. 

Nevertheless, Brazil still faces the challenges of a developing country when it comes to assuring the enforcement of children's rights, including those listed in the CRC.  Many children still live in extreme poverty with no access to shelter, health or education, which leaves them vulnerable to violence and exploitation. Although Brazil is party to many important conventions and international treaties on children's rights, what is guaranteed by law is not yet a reality for most children in the country.

2.1 Convention on the Rights of the Child and related jurisprudence

	Relevant provision of the Convention on the Rights of the Child


	Implementing decree:

Decree # 99,170/1990 – Convention on the Rights of the Child

Decree # 5,007/2004 – Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography

Decree # 5,006/2004 – Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict

Other international conventions on children's rights incorporated into national law:

Decree #3,597/2000 - Convention 182 and Recommendation 190 of the International Labor Organization concerning the prohibition and immediate action for the elimination of the worst forms of child labor

Decree #3,087/1999 - Hague Convention on Protection of Children and Cooperation in Respect of Inter-Country Adoption

Decree #3,413/2000 - Hague Convention on the Civil Aspects of International Child Abduction.

Domestic legislation:

Law #8,069/1990 - Child and Adolescent Act ("Estatuto da Crianca e do Adolescente")

	Definition of child (art. 1)
	The age of majority in Brazil is generally recognized to be 18, although some provisions of the Child and Adolescent Act
 apply to persons between 18 and 21 years old.  The Act also separately defines children as people under the age of 12 and adolescents as people aged between 12 and 18.  

	Legal minimum age for the exercise of certain rights and obligations 


	· Age of sexual consent:  The minimum age of sexual consent is 14 . 

· Drinking alcohol/smoking tobacco: The minimum age for drinking and smoking is 18, and the Child and Adolescent Act prohibits the sale of alcohol or any substance that may cause dependence to persons who have not yet reached that age (see Article 81). 

· Serving as a witness at trial: In Brazil, children may qualify as witnesses to testify at both civil and criminal trials, but the law differs as to the minimum age: 

· In civil cases, the Civil Procedure Code of Brazil ("Codigo de Processo Civil") provides that the minimum age that a person may qualify as a witness is 16 (see Article 405, III).

· In criminal cases, the Criminal Procedure Code of Brazil ("Codigo de Processo Penal") provides that all witnesses must take an oath before the Court to testify, with the minimum age for taking such an oath set at 14 (see Articles 203 and 208). 

· Civil Status:  Under the Civil Code (“Codigo Civil”; see Article 5), the minimum age for many civil actions is 18,          including: 

· Filing a lawsuit or bringing a claim in court for indemnification

· Participating fully in administrative or judicial proceedings

·    Signing a contract related to legal or medical consultation (including treatment and surgery)

·    Founding or joining an official organization 

·    Changing status in the family register

· Marriage:  Under the Civil Code (see Article 1,517), the minimum age of marriage is 16 for both males and females, although children under 18 must obtain their legal guardian’s consent before marrying.

· Age at which compulsory education ends: Compulsory education commences from the beginning of the school year that starts on or after the day following a child's 6th birthday and finishes at the end of the school year during which he/she attains 18 years of age (16 years of age in the case of emancipated children).  It is the child’s legal representative’s requirement to ensure that his/her child attends school up until the child’s 18th birthday.  

· Employment: Children aged between 16 and 18 may work with their legal guardian’s permission, and children aged 14 to 16 may work as apprentices.  The Brazilian Constitution also prohibits individuals under 18 years old from engaging in any kind of hazardous or unhealthy work, including night shifts (Article 7, XXXIII). 

· Voluntary enlistment in the army and conscription: The minimum age for enlisting in the Brazilian armed forces is 18, when all males are required to register (females are not required to register, but may do so voluntarily once they have reached age 18).  

· Voting:  Children may vote from age 16 if they so choose, and voting becomes mandatory for all citizens at 18.

· Inheritance and access to funds: There is no minimum age for inheritance, but children inheriting money or property may not access or dispose of that money or property until age 18. The minimum age for writing a will is 16 (see Article 1,860 of the Civil Code).

	
	General principles 

	Non-discrimination 


	· Article 3, IV of the Constitution prohibits discrimination on the grounds of origin, race, sex, color, age or any other factor, and the Constitution further provides that the family, society and government share the responsibility to protect children from discrimination (see Article 227 of the Brazilian Constitution).  The Child and Adolescent Act also states that children must not be subject to any form of discrimination, and that violations of this right must be punished (see Article 5 of the Child and Adolescent Act).

·    Ethnic discrimination: Brazilian society is composed of many different ethnic groups and, while discrimination on the basis of race or ethnicity is technically illegal, minority children today suffer the greatest violations to their rights to health, education, and other basic necessities. 

· Discrimination against children born out of wedlock: Article 1,596 of the Civil Code provides that all children have the same rights whether they were adopted or born in or out of wedlock, and there is no discrimination in inheritance, acquiring citizenship or birth registration.  

	The right to life, survival and development 


	· Article 227 of the Brazilian Constitution states that “[i]t is the duty of the family, of society, and of the State to ensure children and adolescents, with absolute priority, the right to life, health, food, education, leisure, professional training, culture, dignity, respect, freedom, and family and community life, in addition to safeguarding them against all forms of negligence, discrimination, exploitation, violence, cruelty, and oppression.”

· Article 3 of The Child and Adolescent Act ("Estatuto da Crianca e do Adolescente") establishes that “[w]ithout prejudice to the full protection treated of in this Law, the child and adolescent enjoy all the fundamental rights inherent to the human person and, by law or other means, are ensured of all opportunities and facilities so as to entitle them to physical, mental, moral, spiritual and social development, in conditions of freedom and dignity.”  Article 4 further provides that the family, community, society in general and public authority shall assure that these rights are respected.

·    Article 101 of the Child and Adolescent Act ("Estatuto da Crianca e do Adolescente") sets out protective measures to be taken in the event of child maltreatment, including removal from the home and placement with a foster or adoptive family. 

· Article 19 of The Child and Adolescent Act ("Estatuto da Crianca e do Adolescente") provides that "[e]very child or adolescent has the right to be raised and educated in the midst of his family and, exceptionally, in a foster family, in such a way as to ensure family and community life in an environment free of the presence of persons dependent on narcotic substances.”

	The right to be heard 


	· The Brazilian Constitution guarantees freedom of expression (see Article 5, IV; Article 220).

· Legal mechanisms permit children to be heard in judicial and administrative proceedings either personally or through a legal guardian.  These mechanisms vary by the nature of the legal proceeding as follows:

·    Civil Cases: Children under the age of 18 may only file civil suits through legal representatives (see Articles 3 and 4 of the Civil Code and Article 7 of the Civil Procedure Code).

·   Adoption: In adoption hearings, children aged 12 and over must be given a chance to express their views (see Article 28 of the Child and Adolescent Act).

·   Juvenile justice: Children accused of committing offenses in juvenile court (“Vara da Infância e Juventude”) proceedings have, among other rights, the right to be heard, to receive legal representation free of charge, and to have their parents present. 

· Placement in facilities: Children in state care must be afforded an opportunity to express their views on their placement in the case system, and the government must consider the child's opinion in making placement decisions (see Article 100, XII of the Child and Adolescent Act).

	NAME AND NATIONALITY

	Right to name and nationality (art. 7)
	· Name: All children have the right to a name and surname regardless of whether they are born in or out of wedlock (see Article 16 of the Civil Code).

· Nationality:  Under the Brazilian constitution, a child will be a Brazilian citizen if born on Brazilian territory or born to Brazilian parents abroad. 

	Preservation of identity (art. 8)
	· Birth Registration: The Civil Code provides that all births must be noted in the Local Public Register ("Registro Publico") (see Article 9, I of the Civil Code).

	Civil rights and freedoms 

	Freedom of expression (art. 13)
	· Freedom of expression is guaranteed under Article 5, IV of the Brazilian Constitution.

· Article 220 of the Constitution additionally provides that "the manifestation of thoughts, beliefs, expressions and information, in any form, through any process or manner, shall not be subject to any restriction, unless there is an exception under this Constitution." 

	Freedom of religion and conscience (art. 14)
	· Freedom of conscience and religion is guaranteed under Article 5, VI of the Constitution, including the freedom to practice religious traditions and the protection of the places where religious meetings and celebrations are held. 

· The Child and Adolescent Act also separately guarantees children and adolescents' right to freedom of religion (see Article 16).

	Freedom of Association (art. 15)
	· The freedoms of association and peaceful assembly are protected under Article 5, XV and Article 5, XVI of the Constitution. 

· Student organizations:  In 1985, after 2 decades of repression of all forms of student associations, Law 7,395 was enacted to recognized the Students National Union ("Uniao Nacional dos Estudantes – UNE"), which now operates freely on the national, state and local levels.

	PROTECTION FROM SEXUAL ABUSE AND EXPLOITATION

	Sexual exploitation (art. 34)
	· The Penal Code ("Codigo Penal") punishes anyone who performs a sexual act or commits an indecent act with a person under the age of 14 (see Article 217-A).  Previously, inducement of a person under the age of 18 to perform “obscene acts” had been illegal, but Law 12,015 reduced the age threshold to 14 in 2009 (see Penal Code, Article 218).  It is also considered a crime to have sexual intercourse or perform “indecent acts” in front of a person under the age of 14 (see Penal Code, Article 218-A). 

· Prostitution.  Article 218-B of the Penal Code provides that it is a crime to submit, induce or attract a person under the age of 18 year old to participate in prostitution.   

·    Sex tourism: Despite the laws against sexual exploitation, "turismo sexual" (sex tourism) exists in Brazil, particularly in the impoverished Northeastern region.  

· Child pornography. Articles 240 and 241 of the Child and Adolescent Act criminalize the production and sale of any kind of pornographic material featuring a person under the age of 18.



	CHILDREN IN CONFLICT WITH THE LAW

	Torture and Deprivation of liberty (art. 37)
	· Detention.  Articles 112 to 125 of the Child and Adolescent Act list possible “educative measures” for juvenile offenders, including detention.

· Capital punishment and life imprisonment: Capital punishment and life imprisonment are not lawful sentences for either children or adults.

	Administration of juvenile justice (art. 40)
	· Minimum age for criminal responsibility: The Penal Code of Brazil provides that anyone below 18 years of age  should not generally be the subject of criminal proceedings, but that children can still be held criminally responsible for certain offenses as otherwise specified in law.  

· Disposition.  The Child and Adolescent Act ("Estatuto da Crianca e do Adolescente") sets out rehabilitative sentencing options for offenders under the age of 18 (see Articles 112 to 125).


�� HYPERLINK "http://www.eca.org.br/ecai.htm"��	http://www.eca.org.br/ecai.htm �(English); � HYPERLINK "http://www.planalto.gov.br/ccivil_03/Leis/L8069.htm"��http://www.planalto.gov.br/ccivil_03/Leis/L8069.htm� (Portuguese)
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