NGO Group for the Convention on the Rights of the Child


State Party Examination of Costa Rica’s Initial Report on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (OPSC)

Session 44 of the Committee on the Rights of the Child

Costa Rica ratified the OPSC in 2002. On 15 January 2006, the Committee on the Rights of the Child (the Committee) examined Costa Rica’s Initial Report on the OPSC. 

Opening Comments

The head of delegation, Mr. Jiménez, President of the Patronato Nacional de la Infancia (PANI), recognised Costa Rica’s reputation for sexual tourism and noted the numerous measures taken to address this problem. Since 2003, there was a campaign against sexual tourism. It focused on denouncing sexual tourism in a visible media campaign, developing a code of ethics against commercial sexual exploitation in hotels and training people working in tourism to recognise and report violations. In addition, legislation on sexual violations was revised, including the criminalisation of the production and dissemination of pornography. There was also a new programme (budget approximately 2 million USD) which would provide alternatives - in the form of small loans - for people who were commercially exploited. Concerning trafficked children, PANI, the Ministry of Security, the Ministries of the Interior, Security and Education, NGOs and the Department for Women’s Issues developed guidelines at regional level. There were 65 reported cases concerning the production of pornography. The government had begun its second plan to combat commercial sexual exploitation. There was a trend to focus on the situation of boys and the coastal regions were tourists were. To deal with all these issues, there was also a need to address male chauvinism and the traditionally patriarchal structure.

The country rapporteur, Mr. Filali, noted Costa Rica’s good human rights record, including the ratification and implementation of treaties. He spoke of the need for more repressive measures, the review of terminology and how article 3 of the OPSC was covered by the criminal code. 

Terminology

The Committee was concern about the use of the term ‘commercial sexual exploitation’ (CSE) instead of ‘prostitution’. The word ‘commercial’ implied the idea of normal services, and thus consent on part of the child. The delegation responded that it used the term ‘commercial sexual exploitation’ since the World Congress in Stockholm and Yokohama, as it implied that there could be no consent between an adult and a minor. According to the Criminal Code, ‘prostitution’ covered all paid sexual relations (especially between adults).

General Measures of Implementation

The Committee asked how the work was coordinated between the Comisión Nacional Contra la Explotación Sexual Comercial (CONACOES), the Patronato Nacional de la Infancia (PANI) and the National Council on Children and Adolescents (National Council), as well as the functions of each body. The delegation responded that PANI was the central organisation for children’s issues. It provided special protection services to victims and possessed an administrative justice function equal to that of judges. It monitored the functioning of children’s institutions and provided legal guarantees for children’s rights. PANI also functioned as a coordinating body for public policy and organisations on matters of health, education, justice, poverty and women. The National Council was composed of representatives from NGOs and governmental bodies that protected and promoted children’s rights. In response to the question on the government’s cooperation with NGOs, the delegation replied that it worked closely with NGOs through PANI. The delegation remarked that NGOs were very involved in helping PANI achieve its goals, citing for example the equal involvement of NGOs in the National Adoption Council. The Committee was concerned that there were coordination problems within the government and with other governments in relation to OPSC violations. For instance, it had been difficult to assist girls who were abducted and brought to Mexico and forced into prostitutions. The proescutor’s office and the police in both countries had not reacted appropriately. The delegation was unaware of this case.

Budget

The Committee enquired how budgetary allocations were distributed to PANI, CONACOES and the National Council on Children and Adolescents, and the purpose of these allocations. The delegation replied that PANI’s budget was increased by ¼ for 2007. The Committee further enquired if money was sent primarily to governmental bodies or to civil society organisations. The delegation responded that there were certain programmes to combat social problems such as education and poverty. 

Legislation

The Committee was concern that the legislation did not adequately address the issue of minors and pornography. The delegation stated that the production and distribution of pornography featuring minors was illegal, however there were no provisions concerning possession. The Committee enquired about the status of a draft bill to criminalise the possession of child pornography. The delegation responded that the bill had was controversial it would take time for it to get voted through. 

The Committee commended the changes in the definition of rape and other crimes of sexual exploitation, and asked about the implementation of the new laws and the types of offences they covered. The Committee asked about existing measures to prosecute companies or other businesses involved in pornographic materials featuring minors. The Committee asked why persons living on the avails of prostitution were much more likely to be prosecuted than the clients. It was concerned that this seemed to condone these types of services. The delegation did not respond to any of these questions.

Prevention Strategies and Dissemination

The Committee asked if the prevention policies took into account extreme poverty, family disintegration and migration. It asked about the steps to identify the situations which led to child exploitation, and if any universal policies were being considered and how schools were involved in these policies. The delegation responded that poverty was clearly related to CSE. The government was in the process of adopting universal policies to combat poverty at all levels. The government was especially emphasising education as a means to prevent CSE, and supported initiatives to keep children in school and help them return to school. The Committee asked if CSE was addressed in the curriculum or if school counselling was available. It also enquired if there were programmes that encouraged children to actively defend themselves. The delegation responded that campaigns were conducted to make children more familiar with resources and protective strategies to defend themselves against abuse. More clear guidelines were needed in terms of sexual education. The delegation also noted that PANI oversaw a research and training centre for teachers, officials, the police and parents about CSE. 

The Committee asked about the ‘cyclical model of joint response’ and how it would be evaluated. It also stated that news regarding CSE was often reported in a way that promoted social tolerance, and asked how the government planned to change this perception. The delegation did not respond to this question. The Committee enquired if courses on the OPSC were available in primary and secondary schools. In response, the delegation noted that many of the objectives of the OPSC were addressed in the preventative strategies which would be given to school children. The Committee also asked about the new law regarding CSE, and the awareness of the general population. The delegation did not respond. 

Data collection

The Committee remarked that disaggregated data was scarce, and enquired how this issue was being addressed. The delegation explained that while there was no unified information system, there were many sources for data, including information from the judicial criminal system, PANI, UNICEF, and the Office of the Ombudsman. The PANI data collection system was being transformed into an electronic database, which would make access to data easier and more efficient. The Committee asked for figures on the sale of children, sale of children’s organs and children involved in prostitution. In addition, it wanted statistics which showed the impact of prevention strategies on crime reduction. The Committee also enquired about the types of child rights violations which occurred, and the frequency of family involvement in these crimes. As such offences were often linked to inequality and poverty, the Committee asked if poverty was increasing or decreasing. It also questioned the reliability of information received from PANI centres that were far away from San José. The delegation did not respond to these questions. 
Access to Pornography

The Committee was concerned that preventive measures, such as regulating the access to pornography on the internet, were not implemented and the violations went unpunished. Prevention campaigns needed to be continuous to ensure that the population was well informed about the problem. It asked about measures to restrict access to pornographic material by minors. The delegation noted the consideration of a bill to forbid minors from accessing pornographic material. The Committee was concerned that these measures were insufficient. The delegation responded that there were measures to teach children and parents how to safely use the internet. 

Extradition

The Committee asked if all violations of the OPSC requiring extradition would invoke the participation of other State parties and if prosecution would be diligently pursued. The delegation responded that cases of extradition were covered in the penal code. The delegation stated that while extradition measures were more quickly processed in cases where a bilateral agreement already existed, extradition would always be pursued. 

Treatment of Victims

The Committee noted that a reason for few convictions in cases of violations of children’s rights were due to the fact that the only witness was often victim. It asked if the rules and procedural guarantees in the Children and Adolescents Code were applicable in criminal procedures. People often hesitated to denounce offenders. However, it was unclear if this was because children were afraid, unaware of the existing system to protect them or if the latter was not effective in denouncing offenders. The delegation responded that there were public campaigns urging children and adults to report violations. The Code on Children and Adolescents had specific provisions to provide a positive environment for reporting, and legally required teachers, doctors, and others working with children to report. Immunity was provided to those who reported cases. Reporting of violations could be done via the internet, phone or other forms of communication, which were received by PANI. Significant efforts were made to facilitate this process. 
The Committee asked about measures to prevent children from revictimisation, and the resources available to support them. The Committee asked about the bodies responsible for the better protection of victims. The delegation responded that together with a university, they were developing a new plan to address this problem. Results showed that people were protected by better access to education, work and full participation in family and cultural life. More resources needed to be spent on exploring these preventive measures. Most efforts had been concentrated in urban communities, but were beginning to also focus on rural areas. 

The Committee was concerned by the non-compliance with Article 8 of the OPSC, which stated the need for special rules of procedure in criminal cases when a child was a victim and a witness. According to Costa Rican law, hearings in court had to be oral and held in public. It asked if such public hearings adequately protected children’s privacy. The delegation responded that together with ILANUT, Pan y Amor, and universities, judges had received specialised training. Guidelines for the Supreme Court were developed to reduce re-victimisation of minors in criminal trials. A recent bill was introduced to transform these guidelines into law. PANI was involved in all judicial legal proceedings for minors, so when a conflict of interests occurred PANI was present and could indicate to the judge that re-victimisation was taking place. The use of filmed testimony was increasingly being used to protect the identity of minors. 

Sale of Organs, Children and Adoption

The Committee asked about the sale of organs, adoption, and other forms of exploitation. While noting the responses on the legal provisions and sanctions for perpetrators, the Committee asked why no assessment of the situation had been made. The delegation admitted that the focus was on CSE as it was perceived as the biggest threat. The delegation stated that there were no cases involving the sale of organs since 20 years, and no case of the sale of children had been reported. 

The Committee asked about improvements in international adoption following its suggestions during the reporting process in 2005, especially regarding any measures to prevent international adoption being used to traffic children. The delegation responded that adoption was an important issue and the family code addressed this issue. The biological mother could give the child to a lawyer with the agreement of a judge. PANI recently approved new regulations facilitating adoption. The new national adoptions law limited adoption to two children. Costa Rica did not approve adoptions to the United States because they did not have adequate conventions or bilateral agreements in place and had not ratified the CRC. 

Migrant Children and Trafficking

The Committee asked how foreign child victims of sexual exploitation or trafficking were cared for and if they were allowed to remain in Costa Rica. It also enquired whether there were special homes or institutions to accommodate them. The delegation did not directly respond to this question. The Committee asked about the existing mechanism to determine if children who migrated were to be repatriated or not, as well as the special protection measures to ensure that children were returned to their proper guardian and a safe environment. The delegation admitted that migration was a major issue as it made up 10% of the population. Most cases of repatriation were with Nicaragua. The National Child Welfare Agency worked closely with the Nicaraguan counterpart to share information about the children and ensure their safe return. Meanwhile, there were protocols and regional agreements that governed the return of trafficked children (e.g. for Ecuadorian children).

The Committee enquired about the repatriation of children to their countries where they could be at risk. The delegation replied that children were not returned to areas of armed conflict, or other areas of high risk. The delegation provided an example of a case of trafficking in Guatemala where the child was returned using all necessary precautions such as DNA testing to verify family origin and guaranteeing that the child would not be at risk. In one case, the child was not returned due to a lack of guarantees. In such cases, the children remained in Costa Rica. 

The Committee asked about the prosecution of perpetrators of trafficking, to which the delegation did not respond. The Committee also asked if migrant children were provided with national universal health care. The delegation responded that in accordance with their code, all children received universal health care, but this was quite costly for the state.

Closing Remarks

Mr. Filali praised the honest dialogue and commended Costa Rica for its new initiatives, stating a belief that it was making a lot of progress. However, he encouraged the dissemination of the OPSC and improvements in training staff responsible for implementing it. He also emphasised the importance of improving the tracking of budget spending and coordination between organisations. Further efforts were needed to reduce sex tourism, improve the reporting of cases and process complaints.

Mr. Jiménez thanked the Committee for its questions and comments, and reiterated his country’s commitment to children’s rights. 
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