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The aims of ECOWAS are as stated under Article 3(1) of the Treaty thus “to promote co-operation and integration, leading to the establishment of an economic union in West Africa in order to raise the living standards of its peoples, and to maintain and enhance economic stability, foster relations among Member States and contribute to the progress and development of the African Continent.”

To meet the above aim, the Community set for itself a number of objectives one of which is the establishment of an enabling legal environment which informed the establishment under Article 15 of the Court of Justice. Article 15 of the Treaty of ECOWAS provides

“1.
There is hereby established a Court of Justice of the Community.
  

2. The status, composition, powers, procedure and other issues concerning the Court of Justice shall be as set out in a Protocol relating thereto.

3. The Court of Justice shall carry out the functions assigned to it independently of the Member States and the institutions of the Community.

4. Judgements of the Court of Justice shall be binding on the Member States, the Institutions of the Community and on individuals and corporate bodies.”  

In pursuance of the objectives set out for the attainment of the aims of the ECOWAS union, Member States affirmed among others to adhere to the  principles of recognition  promotion and protection of human rights in accordance with the provisions of the African Charter on Human and Peoples Rights [Article 4(g)] and the promotion of a peaceful environment as a prerequisite for economic development [Article 4(1)] while Article 15 (3) provides for the independence of the Court, Article 15(4) makes the judgment of the Court binding.

Under Protocol A/P.1/7/91 of the Community Court of Justice, the adjudicative jurisdiction of the Court was limited specifically to issues dealing with the interpretation and application of the ECOWAS Treaty, Protocols and conventions with individuals lacking direct access to it even on such issues. See Article 9 of that Protocol which provides.

“1.
The Court shall ensure the observance of law and of the principles of equity in the interpretation and application of the provisions of the Treaty.

2. The Court shall also be competent to deal with disputes referred to it, in accordance with the provisions of Article 56 of the Treaty, by Member States or the Authority, when such disputes arise between the Member States or between one or more Member States and the Institutions of the Community on the interpretation or application of the provisions of the Treaty.

3. A Member State may, on behalf of its nationals, institute proceedings against another Member State or Institution of the Community, relating to the interpretation and application of the provisions of the Treaty, after attempts to settle the dispute amicably have failed.

4. The Court shall have any powers conferred upon it, specifically by the provisions of this Protocol.”

The adoption in January 2005 of the Supplementary Protocol A/SP.1/01/05 greatly expanded the jurisdiction of the Court while at the same time granting individuals direct access ( in specific causes of action) to the Court.

Article 3 of that Supplementary Protocol A/SP.1/01/05 deleted Article 9 of Protocol A/P1/7/91 and substituted same with a new Article 9 while creating a new Article 10 which provides as follows:

 “Access to the Court is open to the following:


 a)  Member States, and unless otherwise provided in a Protocol, the Executive Secretary, where action is brought for failure by a Member State to fulfil an obligation;

b) Member States, the Council of Ministers and the Executive Secretary in proceeding for the determination of the legality of an action in relation to any Community text;

c) Individuals and corporate bodies in proceedings for the determination of an act or inaction of a Community official which violates the rights of the individuals or corporate bodies;

d) Individuals on application for relief for violation of their human rights; the submission of application for which shall:

i) not be anonymous; nor

ii) be made whilst the same matter has been instituted before another International Court for adjudication;

e) Staff of any Community institution, after the Staff Member has exhausted all appeal processes available to the officer under the ECOWAS Staff Rules and Regulations;

f) Where in any action before a court of a Member State, an issue arises as to the interpretation of a provision of the Treaty, or the other Protocols or Regulations, the national court may on its own or at the request of any of the parties to the action refer the issue to the Court for interpretation.”

The Court now by virtue of Article 9(4) and 10(d) above has jurisdiction to hear human rights cases provided that such application is not anonymous and not made while same matter is pending before another international court for adjudication. 

The above in nutshell is the framework upon which the Courts protection of human rights is hinged. Now that the physical structures are in place what next? This to my mind is the issue for determination by this Assembly.

I will try to look at the possibilities from three perspectives; that of the litigants, the lawyers and the Court.

In order to fully appreciate the different perspective one need to be clear on what we mean by Human Rights.

The struggle for the protection of the rights and freedom of the individual started with the need to put an end to slavery in the nineteenth century.

The experiences of the Second World War which brought out the urgent need to maintain peace and justice for mankind led to a search for ways of strengthening international cooperation aimed at protecting the human person against the arbitrary exercise of state power. This search led to the adoption in 1945 of the Charter of the United Nations.

One of the purposes of the United Nations under Article 1 (3) of the Charter is: 

“To achieve International Cooperation in solving international problems of an economic, social-cultural or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion”.

In 1948 the Universal Declaration of Human Rights was adopted by a resolution of the General Assembly of United Nations. Though not a binding document on its own, the principles contained therein are considered legally binding on States either as customary international law, general principles of law or as fundamental principles of humanity.

The African Charter on Human and People’s Rights adopted in 1981 ushered in a new era in the field of human rights in Africa. It recognizes the following list of rights, covering civil, political, economic, social and cultural rights. 

· The right to freedom from discrimination on any grounds in the enjoyment of the rights and freedoms guaranteed in the Charter – art. 2;

· The right to equality before the law and to equal protection of the law – art.3;

· The right to respect for one’s life and personal integrity – art.4;

· The right to respect for one’s inherent dignity as a human being, including freedom from slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment – art.5;

· The right to liberty and to the security of one’s person; freedom from arbitrary arrest or detention – art. 6;

· The right to have one’s cause heard, and “the right to an appeal to competent national organs against acts of violating” one’s human rights; the right to be presumed innocent until proved guilty by a competent court or tribunal; the right to defence; and the right to be tried within a reasonable time by an impartial tribunal; freedom from ex post facto laws – art. 7;

· Freedom of conscience, the profession and free practice of religion – art. 8;

· The right to receive information and the right to express and disseminate one’s opinions “within the law” –art. 9;

· The right to freedom of association (art. 10) and the right to assemble freely with others – art. 11;

· The right to freedom of movement and residence within the borders of a State; the right to leave any country including one’s own and to return to one’s country; the right to asylum in case of persecution; prohibition of mass expulsions – art. 12;

· The right to participate freely in the government of one’s country, either directly or through freely chosen representatives; the right to equal access to the public service of one’s country and to access to public property and services – art. 13;

· The right to property – art. 14;

· The right to work and the right to equal pay for equal work – art. 15;

· The right to enjoy the best attainable state of physical and mental health – art. 16;

· The right to education, and freely to take part in the cultural life of one’s country – art.17;

· The right of the family, the aged and the disabled to special measures of protection – art. 18.

Next, the African Charter recognizes the following right of peoples, namely:      

· The right of peoples to equality – art. 19;

· The right to existence of all peoples, including the right to self-determination; the right of all peoples to assistance in their liberation struggle against foreign domination, “be it political, economic or cultural” – art. 20;

· The right of all peoples freely to dispose of their wealth and natural resources – art. 21;

· The right of all peoples to their economic, social and cultural development – art. 22;

· The right of all peoples to national and international peace and security – art. 23;

· The right of all peoples “to a general satisfactory environment favourable to their development” – art. 24.

The African Charter on Human and Peoples Rights also recognizes in paragraph five of its preamble 

“that fundamental human rights stem from the attributes of human beings, which justifies their national and international protection”.

The African Charter makes no provision for derogation for state parties and ECOWAS Member States have under Article 4(g) of the Treaty of ECOWAS pledged to adhere to the principles contained therein.

Human rights are those rights that are intrinsic to the individual as a human being the substance of which he/she cannot be deprived of.

The Universal Declaration of Human Rights in its preamble recognizes “the inherent dignity and ……….the equal and inalienable rights of all members of the human family”

Human rights are thus universal and inalienable rights of all human beings. These rights are inherent in all members of the human race who cannot be deprived of the substance of these rights. It is only the exercise of some of these rights that can be limited in certain circumstances (e.g. for national security, public order, and respect of other people’s rights). There must therefore be effective legal protection of these rights at all levels.

As I stated earlier, I intend to look at the problems and possibilities afforded by the ECOWAS Court from three perspectives.

(A) At the level of the Individuals

(1) IGNORANCE

There is a depth of ignorance among the ECOWAS citizens about the existence of ECOWAS Court, the limits of its jurisdiction and how to access it.

Granted that this Court has been in actual existence for five years now, adequate awareness of it has not been created as to equip the people with the basic information required to access the Court.

Solution – concerted effort must be made by all stakeholders to sensitize the people on the existence of the Court.

(2) ERODED FAITH IN JUDICIAL SYSTEMS

People are generally skeptical about the outcome of their cases as the general belief is that political influence will affect the decisions on the case. To allay their fears the Court must take positive steps to ground the people’s confidence in it.

(3) LOCATION OF THE COURT

The location of the Court and the attendant problems of transportation across the Member States also pose problems which militate against the people’s utilization of the Court. 

This problem can be alleviated by the utilization of the provision in the Court’s Protocol (Article 26 (2)) whereby the Court can sit outside the seat of the Court.

(4) HIGH COST OF LITIGATION

Finally there is the issue of high cost of litigation in a sub region the majority of whose citizens are poor. There is need to explore the possibility of providing free legal services for indigent citizens by the Community.

This will also be addressed on the platform of what the lawyers can do.

(B) The level of Lawyers

There is need for lawyers to be properly acquainted with the relevant texts and correctly apply same in advising and defending their clients. The Community Court of Justice is not a national court and its rules of procedure are quite distinct and different from those of national courts. Counsel should therefore apply themselves to studying the provisions of the Protocol and Rules so as to ensure that nothing done by them will work to deny their clients access to the Court to defend their rights

In addition to the above, the lawyers must be independent and fearless so as to ensure that individual rights are protected.

The Bar Associations of the Member States should introduce and encourage pro bono practice by members especially on issues of human right abuses. This will go a long way in providing requisite assistance to poor litigants, victims of human rights abuse who otherwise will not have the financial base to access the ECOWAS Court.

(C) At the level of the Court

In order to effectively protect the rights covered in the various international human rights instruments and especially the African Charter, the rule of law must be respected and upheld.

The rule of law has three basic components namely: independence of the judiciary; supremacy of law over arbitrary powers; and equality of all persons before the law.

1. Independence

Judicial Independence is a prerequisite for the existence of rule of law. The judiciary is the final arbiter, the hope for the common man. In order to achieve its purpose without fear or favour, it must not be under any form of control by any other arm of government. A situation where the judiciary sources for funds from the executive puts the judiciary under the control of the executive and likely compromises its independence.

Article 15 (3) of the Treaty of ECOWAS provides for the independence of the Court from the Member States while Article 3 (i) of the Protocol provides for the independence of the Judges.

However, Member States under under the council of minister exercise control over the budgetary allocation to the Court. A situation may arise where the Court gives a judgment against some Member States who at the same time may be required to decide on the budget of the Court. This may pose a problem but then how  should the Court be funded so as to shield it from this situation while at the same time limiting its spending ?

The need for an independent judiciary cannot be overemphasized.

Lord Denning in his book WHAT NEXT IN THE LAW said:

“If I be right thus far - that recourse must be hard to law – it follows as a necessary corollary that the judges must be independent. They must be free from any influence by those who wield power. Otherwise they cannot be trusted to decide whether or not the power is being abused or misused. This independence, I am proud to say, has been achieved in England. The Judges for nearly 300 years now have been absolutely independent – not only of government and ministers; but also of trade unions, of the press and of the media. They will not be diverted from their duty by any extraneous influences, not by hope of reward nor by the fear of the penalties; not by flattering praise nor by indignant reproach. It is sure knowledge of this that gives the people their confidence in the judges”.

The independence of the judiciary is an essential element in access to justice. There is the need to ensure fairness and consistency and eliminate undue influences in the exercise of judicial authority. The integrity of a judicial decision depends not only on the legal knowledge of the judge but to a large extent on the independence and fearless ness of the judge. As Dias (on jurisprudence) puts it:

“There can be no protection against abuse of power even when safeguard are enshrined in a written constitution, if the judges who have to interpret these whenever the government is challenged are only puppets of governments”

Utmost care must therefore be taken in the selection and appointment of Judges.

Available Tools

· Article 1 of the African Charter on Human and Peoples’ Rights defines the legal obligation of states parties with regard to all rights, duties and freedoms contained in the Charter, including economic, social and cultural rights. This means that they shall recognize those rights and shall undertake to adopt legislative or other measures to give effect to them. All ECOWAS Member States are signatories to the Charter and are thus under a legal duty to implement the legal obligations.

· The exclusive powers of the Court to interpret the Treaty under Article 2291) of the 1991 Protocol of the Court is a tool which should be utilized by the Court to effectively define the extent of the provisions of the various legal texts of the Community and thus create the requisite space for it to give effect to those provisions.

Article 19 of the Court’s Protocol makes the decisions of the Court final and immediately enforceable. This is of great advantage to parties who will like to see an end to their litigation without having to go through lengthy appeal procedures.

Limited Access 

The Supplementary Protocol which expanded the jurisdiction of the Court also provided for direct access of individuals to the Court in certain circumstances. Though this is an improvement on the state of affairs under its 1991 Protocol, the access granted here is still very limited.

In practice access to justice is easier for some people than for others for various reasons. Ideal justice can be achieved by systematically removing the unnecessary, simplifying the necessary and rethinking the processes from the stand point of those who are to use them. The Court therefore has to continuously look at its processes and procedural layers with a view to simplifying them for easier access to litigants.

Ignorance of its existence has greatly limited the full utilization of the Court. As at date no human rights case has been decided upon by the Court. It is therefore not possible to analyze the attitude of the Court in this regard. We therefore base our discourse on the assumptions that what obtains in other similar courts will likely obtain here.

Within the last two weeks , fifteen human right cases were filed in the court and these will afford the court the opportunity to develop its human rights jurisprudence.

Available Remedies

The international human rights treaties do not specify how a breach of legal obligations should be remedied. The same applies also to the African Charter. Victims of human rights violation should as victims of ordinary crimes have their rights restituted. In the Blazek case which deals with the confiscation of property, the Human Rights Committee expressed the view that pursuant to Article 2(3) (a) of the International Convenant on civil and political rights, the state party was under an obligation to provide the authors with an effective remedy including an opportunity to file a new claim for “restitution or compensation” for an act of discrimination contrary to Article 26 of the Convenant. 

See communication No 857/1999, Blazek et al v. the Czech Republic [views adopted on 12th July 2001], in UN document GAOR, A/56/40 (vol II), page 173 paragraph 7.

The European Court of Human Rights also awards compensation inter alia to victims of torture and next of kin of victims of murder and compensation has also been granted for pecuniary and non pecuniary or moral damages. See European Court of Human Rights cases of Mahmut Kaya v. Turkey, judgment of 28th March 2000 and Price v. the United Kingdom, judgment of 19th June 2001.

Obligation to act Timorously

The problem of judicial delay challenges the human rights of individuals and erodes the faith of the peoples on the judiciary. The need for prompt and unhindered exercise of available remedies by the Court is especially important in cases involving the right to life, personal liberty, livelihood and property.

The Court must therefore ensure that claims of human rights violations are addressed effectively and with due diligence.

There are however problems which if not properly addressed may lead to delays in the prosecution of cases by the Court. One of these is the problem of translation of documents filed in the Court. Article 32 (2) provides for the translation of pleadings filed by institutions. No similar provision has been made with respect to pleadings filed by private individuals and corporate bodies. The Court is therefore left with the responsibility of translating documents filed into the working languages of the Court –viz English, French and Portuguese. The result of this is that prosecution of cases may be adjourned where the documents have not been translated due to the work load on the translators.

There is thus need to review the provision of that Article to equally provide for the translation of documents filed by private individuals and corporation who now have direct access to the Court.

 Judgment of the Court

While Article 15(4) of the ECOWAS Treaty makes the Judgment of the Court binding on Member States, institutions of the Community and individuals and corporate bodies, Article 76 (2) provides for the finality of the decision of the Court. Also Article 19(2) of the 1991 Protocol provides that the decisions of the Court shall be final and immediately enforceable.

The question now is, how can the Court ensure the enforcement of its judgments against Member States?

Strictly speaking the Court has no direct means of doing this but will rely mainly on the respect by member states of the commitments made by by them under the Treaty and other legal instruments .

The Court can also refuse to entertain any application brought by the offending Member State until such a State enforces its decision.

Article 77(1) of the Treaty provides for the imposition of sanctions by the Authority against a Member State that fails to fulfill its obligations to the Community.

It can be said without possibility of contradiction that there are adequate provisional measures within the ECOWAS framework for the protection of Human Rights in the sub region. What needs to be done is the creation of awareness among the peoples of the existence of those structures and at the same time strengthening the capacity of the Court to carry out its obligations under the various texts.
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