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I.  Introduction

While the saying is that “children are the future”, it is clear that children are also the “present”.  The future depends on their healthy development today.  They are the most vulnerable, the most resilient and the most precious in society.  In African society, as in many cultures around the world, children are a gift and a means for parents to secure their own futures.  In traditional African societies, children are to be protected and supported, and assisted to reach their full potential.

Despite these ideals, however, children are often subject to abuse, exploitation and violence from those who are meant to protect them: the state, their families, their teachers and their employers.  Instead of being treated like a gift, some children are treated like a burden to be abused, kicked around and silenced.  

Violence against children is a matter of great concern to most people around the world.  However, very little is known about the phenomenon besides the fact that it occurs in all countries, whether rich or poor, stable or unstable, and that it is extremely difficult to eradicate. The United Nations Global Study on Violence against Children is being undertaken against this backdrop.

The UN Global Study on Violence against Children

Background to the Study

In 2000 and 2001, the Committee on the Rights of the Child devoted two days of general discussion to the theme of violence against children.  As a result of the two days of discussion, the Committee recommended that the Secretary-General be requested, through the General Assembly, to conduct an in-depth international study on violence against children (CRC/C/111, Para. 707).  The Chairperson of the Committee on the Rights of the Child emphasized that the study should be as practical as possible, and lead to practical solutions to the issue of violence against children, stating that the study:

Should lead to the development of strategies aimed at effectively preventing and combating all forms of violence against children, outlining steps to be taken at the international level and by States to provide effective prevention, protection, intervention, treatment, recovery and reintegration. (A/56/488).  

The General Assembly, in 2001, agreed on the need for a study and in resolution 56/138 requested the Secretary-General to conduct an “in-depth study on the question of violence against children”.  The Commission on Human Rights recommended that an independent expert be appointed to direct the study, in collaboration with the United Nations Children’s Fund (UNICEF), UN Office of the High Commissioner for Human Rights (OHCHR) and the World Health Organization (WHO) (resolution 2002/92).  The General Assembly reaffirmed the Commission’s request for the independent expert (resolution 57/190).  
Objectives of the Study

The purpose of the Global Study is to provide an extensive and global picture of violence against children, and propose clear recommendations for the improvement of legislation, policy and programmes relating to the prevention of and response to violence against children. As a first step, the Study will review the national frameworks in place to prevent and respond to violence against children. Importantly, the Study will not undertake any new research, but will assess existing reports, legislation and policies, an examination of which will, it is anticipated, lead to practical recommendations for effective responses to improve protection of children.

The Scope of the Study

The Study has adopted the definition of the child contained in article 1 of the Convention on the Rights of the Child (CRC) i.e. every human being below the age of 18 years of age unless, under the law applicable to the child, majority is attained earlier. It draws on definitions of violence in general and of different types of violence against children in particular. The focus is on children as victims of violence, although some attention is also paid to children as perpetrators of crime, and systems in place to address this latter issue.  

In accordance with article 19 of the CRC, violence includes all forms of physical or mental violence, injury and abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse.  The Study will use the definition of the WHO Consultation on Child Abuse in 1999:   

Child abuse or maltreatment constitutes all forms of physical and/or emotional ill treatment, sexual abuse, neglect or negligent treatment or commercial or other exploitation, resulting in actual or potential harm to the child’s health, survival, development or dignity in the context of a relationship of responsibility, trust or power.

Child soldiers, extensively studied in the Graca Machel Study on Children Affected by Armed Conflict, are excluded from this research.  However, some issues related to child soldiers will be dealt with, such as the reintegration of child soldiers in society.  

The Study will focus on the site of violence against children including in homes and families (including extended families); schools; residential or other institutions; in the streets; and in work situations. Violence at the hands of police and in the justice sector, through corporal or capital punishment will also be examined, as will corporal punishment at schools.

The Study will include a review of the current situation with emphasis on identification of gaps in information, good practices and recommendations.

The Study Process

On the 12th of February 2003, the Secretary-General appointed Mr. Paulo Sergio Pinheiro as the independent expert to oversee the Global Study.  Following his appointment, a Study Secretariat was established in Geneva.  In addition, an NGO Advisory Panel was formed to provide guidance and inputs to the process.  

The Study will draw on existing information gathered through questionnaires sent to Governments; a review of Government reports to the UN Committee on the Rights of the Child; regional assessments; public submissions; expert roundtable meetings; and reports from nine Regional Consultations being held throughout the world preceded by national and sub-national processes. Emphasis is also being placed on the participation of children and young people to ensure that their voices are recognized. The process will culminate in the presentation of the final report to the sixty-first session to the Commission on Human Rights.     

Eastern and Southern Africa Regional Assessment

Terms of Reference (TOR) 

The UNICEF Eastern and Southern Africa Regional Office (ESARO) has commissioned this research as part of the overall UN Study on Violence against Children, and as one of the three main partners in the study. The Regional Assessment will provide a major input into the Eastern and Southern Africa Regional Consultation and contribute to the region’s contribution to the global report. The objective of the regional assessment is to provide an initial overview of what is known about the current situation in the region with respect to the violence to which children are exposed and identify information gaps.  

The terms of reference are to:  

1. Identify existing information (perceptions, situation data, legislation and enforcement; research material, reports and other documentation; and key partners) on violence against children in Eastern and Southern Africa through various sources, including:

· UNICEF Country Offices;

· Government studies;

· Regional partners; and

· Internet and libraries.

2. To present the material in a user-friendly matrix for each country that summarizes the existing information; and

3. To review and analyze the country information gathered and prepare a summary analysis of:

· What is already known;

· Major gaps in information; and

· Recommendations for further assessment and/or actions.

The countries covered in this assessment are those 20 countries that are covered by the UNICEF ESARO Office, namely: Angola, Botswana, Burundi, Comoros, Eritrea, Ethiopia, Kenya, Lesotho, Madagascar, Malawi, Mozambique, Namibia, Rwanda, Somalia, South Africa, Swaziland, Tanzania, Uganda, Zambia and Zimbabwe. The assessment used the global definition and areas of violence against children (see The Scope of the Study in previous section).

The Process Undertaken

The first stage of the assessment involved a desktop review and web-based research on material available on the areas of violence identified for the Global Study.  Searches were done by use of search engines and through national, regional and international children’s rights organizations.  The outcome of this phase illustrates that firstly, some countries in the region make much better use of the web to disseminate information than do others; and secondly, that many local non-governmental and community based organizations do not have access to posting and hosting materials on the internet.  

The second stage of the assessment involved contacting the UNICEF Child Protection Focal Points in the countries of the region, to provide input and check the accuracy of existing information from the desktop phase of the research.  This Assessment includes information based on responses from 12 focal points. Amongst these, the thoroughness of responses varied, for a number of reasons, and this impacted on the quality of country information.  This was supplemented by key informant interviews with representatives of various non-governmental organizations and UN agencies involved in child protection issues.

Based on these two steps, country specific and general overview information for the region was collected and collated. Thus, every effort was made to be current and accurate, but readers are reminded that much reliance was placed on secondary sources.  Should inconsistencies be found, readers encouraged to contact UNICEF ESARO to update the information.

International and Regional Legal Framework
The UN Convention on the Rights of the Child contains several provisions that relate to violence against children.  Importantly, article 19(1) states: 

States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child.

Article 19 also obliges States Parties to undertake protective measures such as identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment (Subsection 2).  

Other important and related articles in the CRC include:

· Article 9: separation from parents following abuse and neglect;

· Article 20: alternative forms of care;

· Article 24(3): protection of children from harmful traditional practices;

· Article 28(2): engaging in school discipline without violence;

· Article 32: deals with child labour;

· Article 34: protection from sexual exploitation;

· Article 35: obliges the state to take appropriate measures to prohibit trafficking in children;

· Article 37: protection from torture and inhuman or degrading treatment or punishment; and,

· Article 39: rehabilitative care for victims of violence.

Thus, States Parties are obliged under the CRC to take all appropriate steps to ensure that children are protected from violence. Usually, a first step in this process is an examination of the existing national framework, including legislation and policies, to see if it is in concordance with the principles of the CRC. Those laws that are not in accordance are to be harmonized to the principles of the CRC either through repeal or revision.  

The African regional human rights system also has a treaty specifically on the rights of the child, the African Charter on the Rights and Welfare of the Child (ACRWC), which was adopted on the 11th July 1990 and came into force on the 29th November 1999.

Article 16(1) of the ACRWC states that:

States Parties to the present Charter shall take specific legislative, administrative, social and educational measures to protect the child from all forms of torture, inhuman or degrading treatment and especially physical or mental injury or abuse, neglect or maltreatment including sexual abuse, while in the care of a parent, legal guardian or school authority or any other person who has care of the child.

Article 16 also obliges States Parties to undertake protective measures such as identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment (Subsection 2).  

Other important articles in the ACRWC include:

· Article 5(3): prohibits the death penalty for crimes committed by children;

· Article 11(5): take all appropriate measures to ensure that a child who is subjected to school or parental discipline shall be treated with humanity and with respect for the inherent dignity of the child;

· Article 15: deals with child labour, and covers both formal and informal sectors of employment;

· Article 17: deals with juvenile justice, and prevents torture, inhuman or degrading treatment or punishment;

· Article 21: deals with harmful social and cultural practices;

· Article 27: deals with sexual exploitation; and.

· Article 29: obliges states to take appropriate measures to prevent the sale, trafficking and abduction of children.

The CRC is the most widely ratified treaty in the world, and the ESARO region is no different, with all countries having signed or ratified the treaty.

The ACRWC enjoys signature
 and/or ratification from 20 countries in the region, with only Sudan yet to become party to the treaty.
   

Table 1:  Status of Ratification/Accession to the CRC, ACRWC, and CEDAW

	COUNTRY
	UN Convention on the Rights of the Child – CRC

(Entry into Force)
	African Charter on the Rights and Welfare of Children - ACRWC

(Date deposited)
	UN Convention on the Elimination of All forms of Violence against Women – CEDAW



	1. Angola
	04 Jan 1991
	07 Oct 1999
	17 Oct 1986

	2. Botswana
	12 Sept 1996
	10 July 2001
	12 Sept 1996

	3. Burundi
	18 Nov 1990
	
	07 Feb 1992

	4. Comoros
	21 Jul 1993
	16 April 2004
	30 Nov 1994

	5. Eritrea
	02 Sept 1994
	25 Jan 2000
	06 Oct 1996

	6. Ethiopia
	13 Jun 1991
	27 Dec 2002
	10 Oct 1981

	7. Kenya
	02 Sept 1990
	18 Aug 2000
	08 April 1984

	8. Lesotho
	09 Apr 1992
	29 Oct. 1999
	21 Sept 1995

	9. Madagascar
	18 Apr 1991
	27 Feb 1992

(signed)
	16 April 1989

	10. Malawi
	01 Feb 1991
	17 Nov 1999
	11 April 1987

	11. Mozambique
	26 May 1994
	22 Dec 1998
	23 Dec 1992

	12. Namibia
	30 Oct 1990
	26 Aug 2004
	03 Sept 1981

	13. Rwanda
	23 Feb 1991
	17 May 2001
	02 March 1981

	14. Somalia
	09 May 2002

(signed)
	01 June 2001

(signed)
	

	15. South Africa
	16 Jul 1995
	21 Jan 2000
	14 Jan 1996

	16. Sudan (So)
	06 Oct 1995
	
	

	17. Swaziland
	02 Sept 1990
	29 June 1992

(signed)
	25 April 2004

	18. Tanzania
	10 Jul 1991
	09 May 2003
	21 Aug 1985

	19. Uganda
	16 Sept 1990
	21 Oct 1994
	21 July 1985

	20. Zambia
	05 Jan 1992
	28 Feb 1992

(signed)
	12 June 1991

	21. Zimbabwe
	11 Oct 1990
	22 Feb 1995
	13 May 1991


Table 2:  Status of ratification/accession to selected international and regional human rights treaties that are important for children’s rights

	COUNTRY
	CRC OP Sale of Children, Child Prostitution, & Child Pornography
	CRC OP

Involvement of Children in Armed Conflicts
	ILO Convention 182
	Convention against Transnational Organized Crime
	Protocol on Trafficking in Persons

	1. Angola
	Yes (not registered)
	Yes (not registered)
	Ratified

13 June 2001
	Signed

13 Dec 2000
	

	2. Botswana
	Acceded

24 Sept. 03
	Ratified

4 Oct. 04
	Ratified

03 Jan 2000
	Ratified

29 Aug 2002
	Ratified

29 Aug 2002

	3. Burundi
	
	Signed 

13 Nov. 01
	Ratified

11 Jun 2002
	Signed

14 Dec 2000
	Signed

14 Dec 2000

	4. Comoros
	
	
	Ratified

17 Mar 2004
	Acceded

25 Sept 2003
	

	5. Eritrea
	
	
	
	
	

	6. Ethiopia
	
	
	Ratified

02 Sept 2003
	Signed

14 Dec 2000
	

	7. Kenya
	Signed

8 Sept. 00
	Ratified

28 Jan. 02
	Ratified

07 May 2001
	Acceded

16 June 2004
	

	8. Lesotho
	Ratified

24 Sept. 03
	Ratified

24 Sept. 03
	Ratified

14 June 2001
	Ratified

24 Sept 2003
	Ratified

24 Sept 2003

	9. Madagascar
	Ratified

22 Sept. 04
	Ratified

22 Sept. 04
	Ratified

04 Oct 2001
	Signed

4 Oct 2001
	Signed

14 Dec 2000

	10. Malawi
	Signed

7 Sept. 00
	Signed

7 Sept. 00
	Ratified

19 Nov 1999
	Signed

13 Dec 2000
	

	11. Mozambique
	Acceded

6 March 03
	Acceded

19 Oct. 04
	Ratified

16 June 2003
	Signed

15 Dec 2000
	Signed

15 Dec 2000

	12. Namibia
	Ratified

16 April 02
	Ratified

16 April 02
	Ratified

15 Nov 2000
	Ratified

16 Aug 2002
	Ratified

16 Aug 2002

	13. Rwanda
	Acceded

14 March 02
	Ratified

23 April 02
	Ratified

23 May2000
	Ratified

26 Sept 2003
	Ratified

26 Sept 2003

	14. Somalia
	
	
	
	
	

	15. South Africa
	Acceded

30 June 03
	Signed

8 Feb 02
	Ratified

07 June 2000
	Ratified

20 Feb 2004
	Ratified

20 Feb 2004

	16. Sudan (So)
	
	
	
	
	

	17. Swaziland
	
	
	Ratified

23 Oct 2002
	Signed

14 Dec 2000
	Signed

08 Jan 2001

	18. Tanzania
	Acceded 

24 April 03
	Acceded

11 Nov 04
	Ratified

12 Sept 2001
	Signed 

13 Dec 2000
	

	19. Uganda
	Acceded

30 Nov 01
	Ratified

6 May 02
	Ratified

21 June 2001
	Signed

12 Dec 2000
	Signed

12 Dec 2000

	20. Zambia
	
	
	Ratified

10 Dec 2001
	
	

	21. Zimbabwe
	
	
	Ratified

11 Dec 2000
	Signed

12 Dec 2000
	


II.  Summary of Findings on Violence against Children in Eastern and Southern Africa Region

As mentioned previously, the availability of information on violence against children is varied in the region and ranges from countries that provide detailed information including official country-specific information on the web, to those that do not provide such information and have little data to report. However, even when information is available, there is generally a dearth of current statistics or coordinated data collection on the phenomena of violence against children.  This lack of information and data hampers the ability to assess the situation and ultimately to make recommendations that attempt to redress the issue.  

Nonetheless, some of the general findings of the country-review are as follows:

· Of the 12 Country Offices that returned their completed forms, the following were ranked in the top three areas of concern: violence in family and home (ranked by 9 out of 12 countries); violence in schools (7 out of 11); violence in detention facilities (5); violence in care or residential institutions (4); violence at work (4); violence in the streets (3) and; violence by police (3). 

· There is underreporting of violence against children;

· Many countries in the region are undertaking a review of child protection legislation, because they have realized that what is in place is not sufficient to protect children, and is not in conformity with the CRC and ACRWC;

· The full impact of AIDS has not yet been seen in the region. However, in a number of countries, the impact is already increasing vulnerability of children to exploitation and violence with an increase in child-headed households, children on the streets, and children undertaking exploitative labour in order to make a living. This situation will only be exacerbated in the future as the full impact of the AIDS pandemic is felt;

· Most countries have no legislation against the use of corporal punishment. Even when it is legislated against, it appears to be widely practiced in homes and at schools and is based on traditional beliefs and practices;

· Sexual violence and exploitation occurs in and around schools, especially against young girls, which makes them more susceptible to dropping out;

· Harmful traditional practices such as female genital mutilation (FGM) and unsafe circumcision for boys are undertaken in many countries. The practice of early marriages and early pregnancy is also rampant in the region. By tradition, boys tend to be favoured over girls;

· Street children are subjected to abuse and contempt by ordinary people and the police;

· Most detained children are not kept in separate prisons or detention centres from adult offenders and are therefore subjected to abuse and violence;

· Several countries are emerging from prolonged civil wars and the issue of reintegration of child soldiers or “wives” of soldiers, dealing with unaccompanied and separated and refugee children, and dealing with the trauma of war are issues faced in these States. These include Angola, Burundi, Eritrea, Ethiopia, Rwanda, Sudan and Uganda; 

· The record of ratification of international and regional human rights treaties is high. The problem is with implementation and domestication of such treaties. 
· Trafficking of children is an emerging problem within the region and with countries outside of the region. 
Several of these points will be discussed in more detail in the sections that follow.

National Legal and Policy Frameworks and Enforcement

There appears to be little problem in terms of ratification of international and regional human rights treaties for the countries covered in this Assessment (see Table 1 and 2).  However, there appears to be a problem with reporting.  Most countries have been reporting late or have not reported at all.
  

Further, there is a problem of domestication of the treaties. Most jurisdictions in the region follow a dualist approach that requires formal domestication of the treaties in order to rely on them in domestic courts. In other countries such as South Africa, for instance, the Constitution provides that even if there is no domestication, the judiciary is able to take into account the principles in international treaties (see section 233 of Constitution).  In Madagascar, the CRC and other international treaties are specifically mentioned in the preamble of the constitution and are part of the law. Finally, in others, a progressive judiciary has taken some judicial notice of international treaties. For example, in Lesotho, there has been an ongoing debate about the ability to take notice of international obligations, especially in light of the explicitly non-justiciable rights in the Constitution.  

Table 3:  Selected Examples: Treatment of International Instruments in Domestic Law 

	Country


	Status of international instruments


	Botswana
	Botswana is dualist and no human rights treaties have been incorporated into national law.

	Eritrea
	Eritrea is dualist. The National Assembly must ratify international agreements by law (article 32(4) of Constitution).  This has not happened for any international treaties to which Eritrea is a party.

	Ethiopia
	The Constitution provides that all international agreements ratified by Ethiopia are an integral part of the law of the land (article 9(4)). However, references by the courts to international human rights standards are minimal.

	Kenya
	Kenya is essentially dualist, and international treaties do not have the effect of law in Kenya unless and until they are incorporated into Kenyan law through enactment by Parliament. Courts have not made any judgments where international law principles have been considered.  

	Malawi
	Malawi is dualist requiring an act of Parliament to domesticate international treaties (section 211(1) of Constitution).  To date, no international treaties have been domesticated and the courts have not taken into account international law when interpreting legislation.

	Madagascar
	The Constitution refers to international treaties and stipulates that they are part of the law.

	Namibia
	Article 144 of the Constitution states that “the general rules of public international law and international agreements binding upon Namibia under this Constitution shall form part of the law of Namibia”.  The Government is cooperating with NGOs in working towards more protection for children and women, bringing domestic law more in line with CEDAW and CRC.

	South Africa
	South Africa is dualist and a treaty becomes part of national law only if Parliament “expressly so provides” and the provisions of the treaty are “not inconsistent” with the Constitution (section 231(3) of the Constitution).  Section 35(1) of the Constitution makes it obligatory for the courts to “have regard to public international law” and discretion to “have regard to comparable foreign case law” when interpreting the Bill of Rights.  

	Swaziland
	Swaziland is dualist. To date, no international treaty has been incorporated into national legislation

	Tanzania
	Tanzania is dualist.  Treaties have to be incorporated into the legal system through enactment of domestic law.

	Uganda
	Treaties form part of the national law only when they are incorporated by legislation (article 123(2) of Constitution).  Parliament has enacted the Ratification of Treaties Act (No 5 of 1998).  Section 5 provides that all treaties ratified by the Cabinet shall be laid before Parliament as soon as possible. Though not yet subjected to court interpretation, it would seem that this section dispenses with the previous requirement for enabling legislation before a treaty comes into force.  Thus, once Cabinet ratifies a treaty and it is laid before Parliament, it automatically comes into force. 

	Zambia
	The Constitution is silent on the status of international law in the Zambian legal system.  Zambia follows a dualist system.  Unfortunately none of the treaties have been domesticated.  

	Zimbabwe
	Status of international law is set out in section 111B of the Constitution, which states that any convention, treaty or agreement acceded to, concluded or executed by or under the authority of the President, shall be subject to approval by Parliament and shall not form part of the law of Zimbabwe unless it has been incorporated into the law by an Act of Parliament


Thus, the domestic legal framework is the most important when dealing with issues of rights, and many countries, especially those with newer constitutions, have included a provision on children’s rights (see Table 4, below).

Most countries in the region are currently undertaking legislative or constitutional reviews. In many countries legal provisions dealing with children are scattered throughout various pieces of legislation such as the criminal and penal codes, family code and employment laws. Botswana, Kenya, Malawi, Namibia, South Africa and Uganda have at least one dedicated piece of legislation to deal with children’s protection. With the exception of Kenya and Uganda, these are outdated laws that were passed prior to the adoption of the Convention on the Rights of the Child. For example, Botswana’s Children’s Act of 1981 defines a child as a person under 14 years of age and Namibia’s Children’s Act of 1960 is based on legislation inherited from South Africa (refer to Table 5, below).  

In view of this, many countries in the region are in the process of reviewing and reforming their legislation related to children.  Botswana, Eritrea, Lesotho, Madagascar, Malawi, Mozambique, Rwanda, South Africa, Zambia and Zimbabwe are either reviewing existing child protection legislation, or are in the process of drafting new child protection legislation to bring it in line with international and regional obligations and developments, and to deal with outdated colonial legislation that was imposed on them.  Thus this is the time that the recommendations made by the Global Study can have the greatest impact in the national frameworks in the countries in Eastern and Southern Africa.

Table 4:  Selected examples: Constitutional Provisions on Children’s Rights 

	Country
	Provisions on Child Rights



	Comoros
	Constitution of 2001  

The Preamble includes “the right of children and youth to be protected by the authorities against any form of abandonment, exploitation and violence”.

	Ethiopia
	Constitution of 1995 (Art. 36)

1.  Every child has the right, (a) To life; (b) To a name and nationality; (c) To know and be cared for by his or her parents or legal guardians; (d) Not to be subject to exploitative practices, neither to be required nor permitted to perform work which may be hazardous or harmful to his or her education, health, or well-being; (e) To be free of corporal punishment or cruel or inhuman treatment in schools and other institutions responsible for the care of children.

	Madagascar
	Constitution of 1992 - amended in 1995 and 1996

The Preamble states “…adopting as its own …the conventions concerning the rights of women and of the child, which are all considered an integral part of its positive law…”

	Malawi
	Constitution of 1994 – most recent amendment 2001 (Art. 23)

(1) All children, regardless of the circumstances of their birth, are entitled to equal treatment before the law; (2) All children shall have the right to a given name and a family name and the right to a nationality; (3) Children have the right to know, and to be raised by, their parents; (4) Children are entitled to be protected from economic exploitation or any treatment, work or punishment that is, or likely to be hazardous;  interfere with their education; or be harmful to their health or to their physical, mental or spiritual or social development; (5) For the purposes of this section, children shall be persons under sixteen years of age.

	South Africa
	Constitution of 1996 (Art. 28)

(1) Every child has the right, (a) to a name and a nationality from birth; (b) to family care or parental care, or to appropriate alternative care when removed from the family environment;

(c) to basic nutrition, shelter, basic health care services and social services; (d) to be protected from maltreatment, neglect, abuse or degradation; (e) to be protected from exploitative labour practices; (f) not to be required or permitted to perform work or services that are inappropriate for a person of that child’s age; or place at risk the child’s well being…; (g) not to be detained except as a measure of last resort, in which case…the child may be detained only for the shortest appropriate period of time and has the right to be – (i) kept separately from detained persons over the age of 18 years and (ii) treated in a manner, and kept in conditions, that take account of the child’s age…

	Uganda
	Constitution of 1995 (Art. 34)

Subject to laws enacted in their best interests, (1) children shall have the right to know and be cared for by their parents or those entitled by law to bring them up; (2) A child is entitled to basic education which shall be the responsibility of the state and the parents of the child; (3) No child shall be deprived by any person of medical treatment, education or any other social or economic benefit by reason of religious or other beliefs; (4) Children are entitled to be protected from social or economic exploitation and shall not be employed in or required to perform work that is likely to be hazardous or to interfere with their education or to be harmful to their health or physical, mental, spiritual, moral or social development; (5) ….of clause (4) of this article, children shall be persons under the age of sixteen years; (6) A child offender who is kept in lawful custody or detention shall be kept separately from adult offenders; (7) The law shall accord special protection to orphans and other vulnerable children.  

	Zambia
	Constitution of 1991 amended 1996 (Art. 24)

(1) No young person shall be employed and shall in no case be caused or permitted to engage in any occupation or employment which would prejudice his health or education or interfere with his physical, mental or moral development: Provided that an Act of Parliament may provide for the employment of a young person for a wage under certain conditions; (2) All young persons shall be protected against physical or mental ill-treatment, all forms of neglect, cruelty or exploitation; (3) No young person shall be the subject of traffic in any form; (4) In this section, “young person” means any person under the age of fifteen years.


Table 5:  Selected Examples: Legislation on Children 

	Country
	Legislation

	Botswana


	The Children’s Act of 1981 defines child as any person below the age of 14 years (section 2).  The Act makes provision for the appointment of Commissioners of Child Welfare to deal with neglect, ill treatment and abuse of children, for the custody of children in need of care; for the establishment of children’s and juvenile courts and institutions for the reception of children; and for other matters incidental to the above. It also establishes a Juvenile Court system for children between the ages of seven to 18 who are tried for criminal offences. The court proceedings are held in camera, and section 25(1) further protects the privacy of the juvenile by criminalizing the publication of the name and address of the juvenile, or other information, without the permission of the court.

Currently undergoing review

	Kenya


	The Children’s Act, Cap 586 Laws of Kenya, is comprehensive legislation on children’s matters. It recognizes that any child shall be entitled to protection from physical and psychological abuse, neglect and any form of exploitation including sale, trafficking or abduction by any person. It also establishes that every child shall be protected from economic exploitation and any work that is likely to be hazardous or to interfere with the child’s health or physical, mental, spiritual, moral or social development.  

	Namibia


	Children’s Act, No. 33 of 1960, which was inherited from South Africa. The central purpose of this law is the protection of children. This includes the provision of alternatives for punishment and rehabilitation of child offenders, as well as mechanisms for protection children from neglect, exploitation and harmful environments.

Currently undergoing review

	Uganda


	The Child Statute, 1996 (No. 6 of 1996) is comprehensive legislation on care, protection, and maintenance of children. It makes provision for rights of the child, adoption, parentage of children, children charged with offences, and establishes a Family and Children Court.  It also deals with harmful employment of children under 16 years of age.

	Zimbabwe


	The Children’s Protection and Adoption Act (No. 22 of 1971) provides for the protection, welfare and supervision of children and juveniles, as well as the establishment of juvenile courts. Part III deals with the prevention of exploitation of children.  The Children’s Protection and Adoption Amendment Act also provides for the establishment of Child Welfare Council and Child Welfare Fund.

The Children’s Protection and Adoption Amendment Act, 2001 (No, 23) makes miscellaneous amendments to the Children’s Protection and Adoption Act, and inter alia provides for a definition of ‘hazardous labour’ in relation to child or young persons.


Violence in Homes and Families 

“My stepmother would beat me.  In the afternoon, after I got home from school.  She said I did something, but I didn’t do it. She would blame me. She would beat me with a stick, on my legs, and here - with a long stick. The skin would get cut, and I would bleed.  I was still in my school uniform.  As soon as I got home, she would beat me.  I used to cry. I asked her to stop. I would apologize.  I said I was sorry I did those things.  But I hadn’t done anything.  I told my father I was getting beaten.  He said he would talk to my stepmother.  I don’t know if he did.” (8-year-old girl, Swaziland)

“I went back late from school because the teacher kept us late. They beat me for it and told me to go and fetch water as a punishment. I went and still delayed, because there were many people at the well. When I reached home, I was beaten again.” (15-year-old girl, Uganda)

Violence in the home and family refers to violence against children that is perpetrated by biological, adoptive parents or stepparents, or guardians or other relatives or neighbours.  Thus, a broad view is taken of family - looking at the family and community - rather than at the nuclear family. Violence in this context includes physical (including corporal punishment), sexual and emotional abuse, neglect, and harmful traditional practices, amongst others.
 

The prevalence of violence against children in homes and families is not known, and lack of reliable information on this type of violence against children is acknowledged as a gap and problem by all of the countries in the region.  For example, all of the UNICEF Country Offices identified violence against children at home and within their families to be a major area of concern.  Most governments in the region also view violence against children in the home to be an issue, and there is agreement that there is general underreporting of child abuse and sexual abuse and exploitation, which is seen by some practitioners to be on the increase.

A characteristic that is shared by almost all of the countries in the region is the belief that children traditionally are to be submissive to adults and a discussion about rights is seen as something foreign.  In line with this, physical discipline is seen to be an important and necessary element of childrearing.  Further, as most parents themselves were physically punished, and they themselves turned out fine, physical violence is not seen to be problematic. No countries in the region have outlawed corporal punishment at home; most legal regimes are silent on the issue.

Most of the countries in the region have legislation on child sexual abuse and in many cases it is part of the penal code, usually creating an offence that is punishable by law if a child is sexually abused by someone such as a parent or guardian who is required to care for him or her (refer to Table 6, below).  Most states have also created a system of institutions to protect children who are found to be in need of care outside of the family. For example, in South Africa, there are “places of safety” for children who are removed from their families due to neglect or abuse. However, it is clear that many countries are not able, due to financial constraints, to either establish such institutions, or to ensure regular inspections of such places.  This role is often fulfilled by private organizations, which are then not monitored, and there have been stories of children being abused and/or killed in the places where they are supposed to find protection.

Table 6: Selected examples: Legislation against Sexual Violence  

	Country
	

	Lesotho


	The Sexual Offences Act, 2003, attempts to combat sexual violence and to prescribe appropriate sentences for sexual offences.  It aims to modernize, consolidate and simplify existing legislation that governs sexual relations between people and to protect the vulnerable, particularly children, the disabled, and the elderly. The Act also makes it unlawful not to report a case of child sexual abuse, when such information becomes available.

	Namibia


	The Combating of Rape Act No. 24 of 2000 has particularly stiff penalties for the rape of children. Marriage and other family relationships are no defence to a charge of rape.  The Combating of Immoral Practices Act supplements the law on rape by giving protection to children between the ages of 14 and 16.

The Gender Policy deals with the protection of women and children.  Article 6.2 of the Policy defines violence against children and women as any act of gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women and children.

	South Africa


	The Domestic Violence Act (No. 116 of 1998) covers domestic violence, sexual abuse, economic abuse and emotional and psychological abuse in the home. The Act says any health-care-worker; social worker; teacher or person dealing with children must report child abuse immediately to the police. The following people can apply for a protection order under the Domestic Violence Act to stop someone abusing a child: family members; parents of a child or people responsible for a child; a child under the age of 21, without the help of a parent or guardian; any person, including a health service provider, police officer, social worker, teacher, neighbour, friend, relative, or minister, who has a material interest in a child's well being. 
The Sexual Offences Act, No. 23 of 1957, was amended to provide for a definition of commercial sexual exploitation as: the procurement of a child to perform a sexual act for a financial or other reward payable to the child, the parents or guardian of the child, the procurer or any other person.  The Act makes it a criminal offence for any person to be involved in the commercial sexual exploitation of children and failure to report commercial sexual exploitation of children to the police constitutes a criminal offence.  The Act prescribes the age of consent to sexual intercourse as 16 years old and prohibits various activities relating to procurement, keeping a brothel and prostitution.  

	Tanzania


	Sexual Offences Special Provisions Act 1998 makes it an offence to permit a child to participate in any form of sexual activity or in any obscenity or indecent exhibition or show. It also addresses sexual abuse, sexual assault and rape. If grave sexual abuse is committed on a person under 15, the offender is liable to a term not less than twenty years, and not exceeding thirty years, and shall also be ordered to pay compensation of an amount determined by the court.


Even more problematic, and with less available information, are issues of psychological and emotional abuse.  These forms of abuse are less likely to be understood, detected and reported.

“What is left for me here? No one cares about me.  They torture me with words, and my heart is sick. It is better that I die than live this way” (15-year-old girl, Uganda)

“They say I am so stupid, I can’t even tie my shoe-laces without falling over. I can! It’s not true!” (8-year-old boy, Uganda)

There are various harmful traditional practices found in the region, including female genital mutilation (FGM) for girls, practiced primarily in Sudan, Somalia, Kenya, Eritrea and Ethiopia. Girls are forced to leave school when married and./or pregnant.  Boys also face initiation rites, which increasingly are being recognized as a problem as unregulated circumcision schools lead to HIV/AIDS and/or death for boys every year. All of the countries in the region have early and forced marriages as a matter of practice, and this will undoubtedly become more of an issue as the AIDS pandemic worsens, and families find themselves in deepening poverty. Often, this involves young girls being forced to marry older men, for example in Kenya.
  Legislation that permits young girls to marry contributes to the problem.  For example, in Madagascar girls can marry at 14.
Even in cases where people believe that physical, sexual or other violence against children is problematic, they are reluctant to get involved in what they consider to be a “private matter”.  If the matter is serious enough to be reported – and the family is willing to break the silence – the family is often coerced or coaxed to use customary means to settle the matter, and withdraw the case from the courts. In Somalia for instance, the preferred method of justice is compensation rather than going the formal route. This may involve the exchange of money or cows, depending on the seriousness of the violation.  Other countries where this is common practice include Botswana, Comoros, Eritrea, Kenya, Malawi, Madagascar, Sudan and Zambia.

Violence in Schools
“I didn’t go back to school for one month after I came forward.  Everything reminds me, wearing my school uniform reminds me of what happened. I have dreams. He [the teacher] is in my dreams.  He is in the classroom laughing at me.  I can hear him laughing at me in my dreams. I sometimes have to pass down the hall where his classroom was. I thought I could see him, still there. I was scared he’ll still be there” (15 year-old girl, sexually assaulted by teacher at school, South Africa).

“There is a lot of caning and pupils are abused by teachers. Other forms of punishment include cutting grass from 6am until 7pm, collecting cow dung, sitting in the sun for a long period with a blanket over the head, being beaten with a pipe with your head under the table, being slapped and caned, fencing the school, uprooting a tree trunk, unreasonable suspensions and abuse from teachers.” (15 year- old boy, Kenya).

Violence in schools refers to violence occurring in schools and also in teaching institutions and other formal and non-formal learning environments.  It includes: violence committed by teachers against students in the name of discipline; using methods of discipline that are not consistent with a child’s dignity under the CRC; verbal abuse; as well as sexual and physical harassment and abuse.  It also includes violence perpetrated by students against other learners in the form of bullying as well as sexual and physical harassment and abuse.
 This is an issue that has received attention in the region by governments.

The majority (7 out of 11) UNICEF Country Offices identified violence in schools as an area of concern. Further, many identified a lack of comprehensive and consistent laws and policies outlawing corporal punishment as a major gap that needs to be addressed.  The use of corporal punishment in schools, however, is a very controversial issue.  Many people believe that it is acceptable and actually necessary in order to maintain order in the classroom and to ensure children grow up disciplined.
  

Most countries are silent on the issue of corporal punishment in schools.  For example, Madagascar, Eritrea, Mozambique and Burundi do not specifically prohibit the practice and in Zimbabwe, moderate corporal punishment has been deemed to be acceptable practice.

Other countries such as Angola, Ethiopia, Kenya, Lesotho, South Africa, and Zambia have officially outlawed corporal punishment at schools.  However, even though it is not legal, it is still widely practiced because there are limited, if any, sanctions associated with using corporal punishment, and in reality, few alternatives are provided to teachers.  For example, in Kenya and Malawi, corporal punishment is not allowed but it is still practiced because there is no offence created for teachers if they use corporal punishment. In some countries, there is an attempt to regulate the use of corporal punishment by imposing strict regulations on how it can be used.  For example, in Botswana and Tanzania, the Education Acts allow for corporal punishment in certain strict circumstances (refer to Table 7, below).

In the region, the issue of sexual harassment and abuse by teachers, usually male, against female students has been identified as a key problem. Schools are often not safe spaces for girls, who are subjected to violence, harassment and exploitation from teachers as well as other students.  In Malawi, if a female student falls pregnant by a teacher, she is often forced to marry the teacher. There have been cases of sexual abuse of girls by teachers in Eritrea, with the promise of higher grades. Girls are also expelled in many of the countries if they fall pregnant, while there are no sanctions against the boys (for example, in Tanzania and Botswana). Some studies (e.g. in South Africa, Kenya and Zambia) have shown that girls drop out of school to avoid the harassment that they encounter at the hands of teachers or male students.  However, in Zambia girls are now given leave of absence from school when they fall pregnant and are allowed back when they are ready to resume their education. Also, defilement and sexual abuse are seen as very serious offences by courts of law and now attract very stiff punishments up to life imprisonment, for instance in the case of defilement.

Table 7: Selected examples: Legislation/Policy on Corporal Punishment 

	Country
	

	Botswana


	The Education Act (Corporal Punishment) Regulations
Corporal punishment has been held to be constitutional
 and therefore lawful as a penal sanction under the Education Act and at home. In the Education Act (Corporal Punishment) Regulations, provision is made that corporal punishment on a pupil at any school can only be administered by the headmaster or another teacher in the presence of the headmaster.  Furthermore, no instrument of punishment other than a light cane shall be used, and no punishment shall exceed 10 strokes with the cane; no male teacher may inflict punishment upon any girl whom he has grounds for believing is under the age of 10 years.  The situation with the secondary schools is that no male teacher except the headmaster may inflict punishment upon a girl, and no punishment shall exceed five strokes.

	Ethiopia


	Corporal punishment has been forbidden in schools by a directive issued by the Ministry of Education.

	Kenya


	In April 2001, the Minister of Education formally banned corporal punishment at schools as a matter of policy, and proposed to Parliament the elimination of the sections of the Education Act that provide for corporal punishment which were subsequently removed from the Education Act.  However, the policy did not provide punishment for teachers who carry out corporal punishment. While banned, it is still widely practiced at schools and the institutions, with cases of permanent injury or death reported in the press.   

	Malawi


	The Teachers’ Code of Conduct prohibits physical punishment against children in schools.

	Namibia


	Constitution and Education Code of Conduct
In 1991, the Supreme Court of Namibia ruled that the constitutional guarantee of human dignity precludes the possibility of corporal punishment for both adult and juvenile offenders, as well as the use of corporal punishment in schools.  In schools, the Education Code of Conduct forbids corporal punishment and provides that physical force and restraint may be used against a student only to prevent bodily harm or to safeguard property. 

	Rwanda


	Article 20 of the Law on the Rights of the Child and Protection of Children against Violence, 2001, stipulates that a child may not be subjected to cruel, inhuman, or degrading treatment or punishment.  Article 32 provides for imprisonment from four months to three years and a fine of 50,000 francs for anyone who inflicts cruel treatment, suffering or inhuman or degrading punishment on a child.

	South Africa


	The South African Schools Act of 1996, section 10, outlaws corporal punishment at schools.  

	Zimbabwe


	Section 15 of the Constitution prohibits cruel, inhuman or degrading treatment or punishment.  Section 15(3)(b) provides that moderate corporal punishment on those below 18 years of age is not inhuman or degrading. 

The Education Act, section 65(2)(c) allows school authorities to cane boys as a disciplinary measure.


Violence in Work Situations

“I sleep in one room by myself, at night, the male owner of the house knocks at my room, now I am in dire straits because I am afraid to report this, I am also afraid that I will lose my job. This is because I have lost both my parents, and I would not like to leave this job.” (12 year old (girl) domestic worker from Lesotho)
 

“She is so young, hardly 8-years old, carrying charcoal, and in school uniform, when asked why she has not gone to school, she says she is working” (15 year old boy, Kenya)
 

The Committee on the Rights of the Child defines violence against children both formal and informal work situations as including violence in the form of abuse and maltreatment by employers, harmful or hazardous working conditions and economic exploitation.
 

The majority of countries have prohibitions on child labour and have adopted various ILO conventions on the prohibition of the worst forms of child labour. However, with the impact of the AIDS pandemic resulting in a growing number of orphans and child-headed households, children are often forced to find work on the streets and in informal arrangements in order to survive. The current numbers of orphans and children overburdens the traditional extended family system that was so prevalent to protect vulnerable children in the past, and this has meant a breakdown of this support structure. Further, even when children are taken into the homes of aunts and grandmothers or other family members, they are often forced to “earn their keep” and the home becomes the site of exploitation and oppression of children.

For example, the issue of child domestic workers comes up repeatedly in Eritrea, Ethiopia, Kenya, Lesotho and Madagascar. Studies on child domestic workers show that they are most often girls and in many cases are subjected to physical, psychological and sexual violence and exploitation.  However, since they are “invisible”, it is also one of the most difficult areas to research and to make interventions in. Both ILO-IPEC and UNICEF have engaged in studies in various countries in the region including Kenya, Tanzania, Lesotho, Ethiopia, South Africa and Swaziland to examine the issue in more detail towards the development of appropriate protection and response.

A growing area of concern is commercial sexual exploitation of children. The International Labour Organization has identified commercial sexual exploitation of children as a worst form of child labour and a major concern for Southern Africa.
  There is a perceived increase of “sex tourism” in many of the countries in the region.
  Most countries have in place strict provisions on prostitution, including forcing a child to engage in prostitution, and trafficking of women and children. Southern Africa has been identified as a major hub for traffickers, and a great deal of attention has been focused on this issue of late.

Violence in the Streets
“It is easy to get beaten if you are a street boy.  People can rape you.  Men can beat a boy and rape him.  There is nothing you can do but run away if you are lucky.  I was raped last year.  A man gave me sweets and said he was sorry for me…He jumped me, and he pushed me down. He put himself on top of me.  He chocked me.  He said I should be quiet.  He pulled down my pants…He said I was a bad boy, and I deserved what he was doing to me. He kept calling me a bad boy.  He said I smelled.  There is no soap and water so how can I wash?  I think I was crying when he finished with me.  My body hurt…” (12-year-old boy living on the street, Swaziland)

This area includes violence against children living and/or working in the streets.  Street children are a common sight in almost all countries in the region.  They are vulnerable to abuse and exploitation, gang violence, and police brutality.
  The phenomenon of street children is increasing, and younger children are entering into informal employment to earn incomes to support their siblings and families, especially with the increasing toll of illness and death due to AIDS and the vulnerability in post-conflict situations.  However, even here there are few statistics and data, especially related to violence experienced.   

Based on anecdotal information, it is known that street children are subject to abuse, both physical and sexual, by the police and others. As the phenomena of street children increases due to the increasing number of orphans and other vulnerable children in Africa, the governments become increasingly concerned on how to deal with the problem. Often times, the way that they deal is simply to round them up, using violent means, and put them in detention facilities.  They are subjected to continuous abuse by police, and often times, by ordinary people who see them as criminals and as a nuisance. See for example, information from Burundi, Rwanda and Kenya. This is one issue that will need to be addressed further.

While it is likely that gangs also exist, and that this impacts on peer- to- peer violence, further research is required to determine the extent and nature of the problem. 

Violence in Custody and/or Residential Institutions

“We are beaten by security forces…when we are caught, on the way to the lockup, and when we arrive at the lockup.  In the lockup, we are beaten by other prisoners who ask us for money.  During interrogation, we are beaten so that we will tell the [police inspector] what we stole or tell him who did it” (Boy living on Street, Rwanda)

This section refers to violence against children deprived of a family environment and placed in the care of an institution, whether state or privately run.  It includes children who have been removed from their families due to child abuse and/or neglect and placed in institutions.
  

There is little evidence available on violence in institutions and “places of safety” for children. The evidence is anecdotal and generally not positive. Most countries, while providing in legislation for such institutions, have been unable to establish them due to financial or other resource constraints and rely on private charity and church institutions to run such institutions.  Further, most countries are unable to monitor the treatment at such institutions – through regular inspections – due to resource constraints.  In South Africa, for instance, the media has reported deaths at a private rehabilitation institution for youth drug users.  A similar situation existed in Lesotho, where institutions are privately run.  Many UNICEF Country Offices identified violence against children in residential and institutions (private or state) as a particular area of concern.

Most countries in the region have legislation on juvenile justice systems designed to respect the rights of the child. However, many are not functioning due to financial and other constraints such as lack of human resources and/or capacity.  The majority of the systems do not allow for capital punishment for offenders who were under eighteen at the time of the offence, and most do not allow for life imprisonment.  However, corporal punishment as a penal sanction is permitted in many countries including Tanzania, Malawi, Ethiopia, and Botswana.  Additionally, Botswana, Malawi, Zambia and Kenya allow for imprisonment “at the President’s pleasure” in such a place and under such circumstances as the President directs, which depends on the seriousness of the crime committed.

Further, while legislation in most countries requires separate facilities for children in conflict with the law – to keep them separate from adult offenders, and also awaiting trial from those who are already found guilty of offences – in reality such facilities do not exist and children under 18 are remanded with adult offenders, making them susceptible to violence and abuse.  This situation exists in, for example, Kenya, Madagascar, Eritrea, and Mozambique. In Rwanda, provisions exist that allow for a child to be committed to “re-education” centres, if his/her parents can show “serious dissatisfaction” about the child’s behaviour. 

In Zambia, there are designated institutions for rehabilitation of such children namely Katombora reformatory school, Nakambala rehabilitation centre and Insakwe probation hostels. The offence determines where a juvenile or child will be admitted and for how long. However, as in most African countries, there is need to adequately finance these institutions for children to fully benefit from them.

 “Private part of boys especially the anus and testicles/penis, are squeezed” (Boy from Kenya, commenting on abuse in detention facilities)

Regional Challenges

The Impact of Civil War 


While Africa is enjoying an unprecedented time in history, with the end of ongoing major conflicts and peace returning to numerous countries, the impact of civil wars and unrest have been felt most acutely by children, who have been used as child soldiers or child brides, who are unaccompanied and separated from their families and who are refugees or internally displaced. These children face trauma and can be especially vulnerable to violence depending on their level of protection. They need to be reunited with their families and provided support for reintegration; in the case of child refugees, they need access to national protection and programmes aimed at addressing violence against children. The infrastructure of such countries, including health, education and social structures, needs to be rebuilt, and the countries de-mined. Countries affected by this include Angola, Burundi, Eritrea, Ethiopia, Mozambique, Rwanda, Somalia, and Uganda. Also, violence against children is often not prioritized as violence is, or until very recently was, a daily occurrence in the lives of the population. 
“My appeal is that you consider us, the girls of northern Uganda.  I speak like this because I have never seen peace. I have never tasted peace.  My appeal is to those in charge of peace in our country to bring peace to our land.” (13-year old girl, who each night walks 2 km to sleep in the “night commuter” shelter site inside the grounds of the government hospital. Both her parents were killed by the Lord’s Resistance Army).
In Somalia there is no functioning government, laws or media at present. Thus, systems are not well established to protect children from violence.  In Somalia, for example, parents have started the dangerous practice of smuggling their children out of the country, to safe havens.

The Impact of HIV/AIDS

“My mother’s friend told me ‘It is not my fault your mother was sick and died.  It’s not my fault that you’re now sick.  I’m tired of being with you.’ That is when she threw me out of her home.” (14-year old girl living with HIV, Mozambique)

It is clear that the epicentre of the HIV/AIDS pandemic is sub-Saharan Africa.  The impact of AIDS will only be felt in decades to come, as more people become sick and die of AIDS-related illnesses.  

The impact on children is already being felt, with increased child-headed households. Children are being forced to seek out employment to care for themselves and/or their siblings, exposing themselves to abuse and exploitation.  The phenomenon of transactional sex, usually young women having sex with older men who pay either with cash or commodities, is on the rise, placing young women at risk for exploitation and increasing their chances of contracting HIV. Further, in the absence of a supportive environment, children are generally more vulnerable to rape and abuse, and often unable to refuse unwanted sexual advances; this increases their chances of contracting HIV.  

The relationship between violence against children and the HIV/AIDS pandemic can be seen on a number of levels as both a cause and a consequence.  Firstly, the sexual abuse and rape of girls and young women, especially by men with multiple partners has led to new cases of infection. Secondly, as pointed out earlier, orphans and children are particularly vulnerable to abuse, exploitation and violence. Thirdly, the stress felt by families affected by AIDS can lead to increased levels of violence against children by parents, other caregivers and teachers. 

Conclusions 

This desk review has been undertaken to provide an overview of existing legislation and policies that impact on violence against children for twenty (20) countries in the Southern and Eastern Africa region. It also reviews existing data, studies and research and perceptions in the region. It is meant as a first step in providing preliminary information, rather than a definitive or comprehensive piece on the national frameworks.

As the research undertaken by UNICEF in other regions also indicates, overall there is a lack of information available on violence against children.  Further, the level of openness to and awareness of violence against children varies between countries, but clearly these are sensitive issues in any society and access to information remains a challenge. Fundamental changes are needed in the attitudes and understanding of children’s entitlement to be protected against violence, the consequences on children’s development and the State Party obligations flowing from the corresponding provisions of the Convention on the Rights of the Child
 and, in this region, the African Charter on the Rights and Welfare of the Child.

As the author of the East Asia and Pacific Regional Assessment on Violence against Children states:  

One obvious stumbling block in research on violence against children is the lack of comprehensive and systematic data collection, reporting and monitoring systems. Data on child abuse, exploitation and maltreatment – when at all collected and recorded – is scattered among various government departments, local welfare authorities, hospitals, police officials and voluntary organizations.  The ways of recording data on children also tends to vary between these institutions, making comparisons and analysis more difficult. Hopefully, the UN Global Study on Violence will also bring some clarity in concepts relating to violence and child abuse, which could benefit the design of more standardized data collection, and monitoring methods relating to child abuse.

This situation makes it difficult to make any definitive statements on violence against children. However, it is possible to note that:  

· Generally, child abuse and violence against children is underreported.  This may be somewhat alleviated by exploring issues around mandatory reporting, which is currently not the case in the countries in the region. More likely, however, education and awareness raising – to make people understand why child abuse and exploitation is unacceptable – so that communities take the lead in ensuring that violence against children is addressed will make a difference;

· Generally, governments in the region recognize child abuse and exploitation and violence against children as an area for concern. While provisions impacting on violence against children exist in all the national legal and policy frameworks, the problems are often the lack of harmonization with international child rights standards and the weakness of implementation of laws and policies;

· Child work is a necessary part of life for most children and families in Eastern and Southern Africa, and will not easily be addressed until such time as socio-economic imbalances are redressed. Thus, governments, international organizations and donors need to operate with the understanding that such work will continue, and try to ensure that this does not harm the survival and healthy development of the child.  To do this, it is important to ensure that exploitation and violence do not occur in working situations and that schools are more flexible to allow for working children;

· More research will be required on violence against children in all situations and especially related to those in detention, residential homes and institutions, as currently there is a dearth of information.  Further, research should be expanded to cover children in adoptive or informal “fostering” relationships with family members and friends, as this will probably increase in the future, and has the potential to be a site of exploitation and abuse;

· New and innovative programmes need to be developed to address issues of street children.  The numbers of street children are on the increase in Southern and Eastern Africa, and detaining children is not the solution to the problem.  Some countries have already begun to try to address the issue in creative ways (for example, certain cities in South Africa); and

· Violence in schools continues to be a problem and needs to be researched further in order to lobby for adequate legislation and to institute creative solutions to address the issues.  The Girls Education Movement (GEM) clubs are one possible model to encourage that girls are safe and continue to attend school. In addition, protective policies need to be put in place for the child victims such as allowing for girls who are pregnant to return to school after giving birth.

It is clear that violence against children is a complex problem, with many underlying causes and, unfortunately, no simple solution.  The UN Global Study on Violence against Children and the Regional Consultations will direct attention to the myriad of issues, and assist governments and civil society partners to find their own solutions.  It is only hoped that this Regional Assessment will be useful to the process. 

Abuse is anything hurtful or painful done to a person. It is sometimes done through words and in the physical body.  Abuses are different. There are many types of abuse. They are: 

1. Emotional abuse 

2. Physical abuse 

3. Sexual abuse

4. Mental abuse…

Abuse is very traumatic no matter how you have been abused.  Most adults can handle abuse but children cannot so I personally wish child abuse can be stopped (16-year-old girl, South Africa, writing in her journal)

III.  Country Specific Information

COUNTRY:  ANGOLA

Angola has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (17 October 1986)

· CRC (04 January 1991)

· CRC Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (ratified in 2002 but not yet deposited)

· CRC Optional Protocol on the Involvement of Children in Armed Conflict (ratified in 2002 but not yet deposited)

· ACRWC (11 April 1992)

· ILO Convention 182 (13 June 2001)

	SELECTED DATA:
	· The Angolan population is very young.  Around 50 percent of Angolans are children under the age of 15 and 60 percent are children under 18.

· 4.5 million children are not birth registered (62 percent of total number of children).

· A third of Angolan girls of 18 years of age already have at least one child.

(NGO Shadow Report)

	OBSERVATIONS:
	Local perceptions:
Corporal punishment is still practiced at homes and in families. The Country Office reports that the government does recognize violence against children as a problem.  However, the areas that often get less attention are as follows:  violence against children in institutions; by the police; in detention centers as well as violence against children living on the streets (CO Data Form).

Media coverage:

The Country Office reports that violence in the family and home, violence in schools and violence in the streets is reported  “occasionally” by the local media.  Violence in care or residential institutions, violence in work situations, violence in detention facilities and prisons and violence by the police is “almost never” reported by the local media (CO Data Form).

Main areas of concern:

The three main areas of concern identified by the Country Office were (in order of significance):  violence in family and home; violence in care or residential institutions (state and private); and violence in work situations (CO Data Form).

Additional observations:

· The civil war that lasted almost 30 years has resulted in the collapse of social services, which has had an adverse impact on the lives of children.  The current child survival and health situation is characterized by high mortality and short life expectancy at birth.  Children also suffer from malnutrition, and are exposed to disease and hardship.  Abandoned street children, orphans and displaced and physically, psychologically or socially traumatized children illustrate these hardships.

· Although the war is over, mines and unexploded ordnances continue to pose a threat to children.

· The armed conflict devastated towns and villages and caused the displacement of a large number of people towards areas of relative security.  Among the displaced are many unaccompanied children, a situation that has given rise to the phenomenon of street children.

· The abduction of children started during the war, the victims being both girls and boys of all ages.  However, girls were particularly placed in situations of sexual exploitation or slavery.  These girls account for a large percentage of the population in hostels and camps for displaced persons and refugees and warrant special attention.  In many cases, these girls have not been properly identified or registered so that their families can be traced.

· Family reunification is a major concern, as the major abductions of children occurred during the final stages of the civil war.

· Police, who instead of giving guidance on social norms, often behave with intolerance and aggression, also carry out physical punishment and violence against children.  They children feel unable to defend themselves and cannot lodge complaints, due to the authority that police have in society (NGO Shadow Report).

· The use of corporal punishment is common in families and schools and other institutions for children (Concluding Observations, Para 32).

· One discriminatory practice that appeared in the late 1990s involving parents and other adults is the persecution of children for witchcraft.  Such children are often beaten, tortured, marginalized or rejected by their families and the community at large.  Without protection and in order to survive, they find themselves on the streets and thus face a range of situations that undermines their general development.



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

Angola is still using the Portuguese Penal Code of 1886.  Customary law is strong in various regions of the country.  Justice and law enforcement institutions barely existed outside the provincial capitals for almost three decades of armed conflict.  

Child related legislation is found in several internal laws and Ministerial Decrees.  Throughout the years, reform of child related legislation has been strongly recommended in various national child related forums such as the National Symposium for Children (October 1993), the Children’s National Conference, the National Education Forum, and more recently the Early Childhood Care and Development Forum (2004).  A review conducted as part of the preparation of the CRC report process showed that, despite the reform conducted since Independence in 1975, more needs to be done in order to fill in the gaps, update and harmonize the country’s legislation with the CRC and other international human rights standards ratified by Angola.   (DRAFT – ESAR Legislation Summary (as of 17 October 2004)).

Gaps that have been identified in the law relating to violence against children include laws on corporal punishment, monitoring of private and public institutions providing care to children and laws on child abuse and protection for victims of child abuse.  Other areas that require better regulation include protection of children against violence in schools, discrimination against children, children accused of witchcraft, and laws related to the abduction and sale of children, pedophilia, use of children in prostitution and pornography (the CRC Optional Protocol has been ratified, but not yet translated into national law) (CO Data Form).

	
	Specific laws and provisions:

Constitution, 1975 (amended 1978, 1980, 1991 and 1992)

Article 30 states that:  

(1) Children shall be given absolute priority and shall therefore enjoy special protection from the family, the state and society with a view to their all-round development;

(2) The state shall promote the harmonious development of the personality of children and young people and create conditions for their integration and active participation in the life of society.
Imposition of the death penalty is prohibited under the Constitution (Law 23/92) for both adults and children (article 22).  

General Labour Act (No 2/00 11 February 2000)

The minimum legal age for employment is 14, which is established in the General Labour Act (Act 2/00, article 282).  This is consistent with the upper age limited for compulsory education, pursuant to the Basic Education Act (No. 13/01).  For work for adolescents between 14 and 16, written authorization from the father, guardian or legal representative is required.  

The Juvenile Justice Act (Lei 9/96 de 19 Abril)

The Juvenile Justice Act (Lei 9/96 de 19 Abril) creates a specific juvenile justice system that is partially consistent with international standards (CO Data Form).  

Penal Code

Under the Penal Code, minors are subject to the jurisdiction of juvenile courts until the age of 16, and only the assistance, educational and correctional measures provided for by criminal law can be imposed on them (art. 109) Under article 69, minors aged 16 and above can be deprived of their liberty.  However, article 108 establishes a regime for the partial attribution of criminal responsibility, which prohibits the imposition of prison sentences of more than eight years.  

To combat criminal acts against children, the Penal Code provides for the application of special measures in the following cases: Abandonment of children (art. 345); failure to bring an endangered minor before the authorities, unlawful placement of a minor in an institution for abandoned children (arts. 346-348); abduction, barter and enticement of minors and abandonment by the family (arts. 342-344); rape of a minor (art.394);  encouragement, manipulation or use of children for the purpose of prostitution by the family, guardians or people in authority (Article 405).  These cases (when the perpetrator is an adult) are heard in criminal courts, not the juvenile courts. However if the perpetrator is under sixteen years of age, the case is under trial in a juvenile court. In both cases, the juvenile justice court can enforce social protection measures when it feels that the victim is at risk and hence it is necessary to protect the physical or moral condition of the victim. 

The Penal Code stipulates that sexual relations with minors are not punishable if the minor is a woman between the ages of 16 and 18 who is not a virgin or a man at least 17 years of age (articles 391-398).  The law also treats boys and girls differently with respect to marriage and to criminal penalties, and in cases of violations or consensual acts constituting rape or an affront to modesty



	
	Policies:

· The National Plan of Action and Intervention to Combat the Sexual and Commercial Exploitation of Children (approved by resolution No.24/99).

· The National Family Tracing and Reunification Programme deals with minors who are voluntarily or otherwise cut off from their family environment or separated from both parents or are not cared for by another adult who by law or custom should have that responsibility.

· The Post Conflict National Strategy for Child Protection has been adopted and includes birth registration, family tracing activities and creation of child friendly spaces which among many functions serves to protect children from abuse.
· A National Policy for Orphans and Vulnerable Children is under development with the assistance of UNICEF (CO Data Form).

Enforcement:

· Custom, which governs the lives of many Angolans particularly in farming communities, authorizes sexual relations at a much younger age then the law in place.  Customary law does not carry a criminal penalty or require a criminal case be brought, for example, as in the case of consensual sexual relations between minors that are 12 years old.

· Although the Law on Juvenile Justice was passed on the 19th of April 1996, the application of the law only began on the 16th of June 2003 with the creation of a Juvenile Court in the capital of Luanda.  
· The deepening poverty in Angola is pushing some children out to work to help sustain families.  Some of the work is done under harmful conditions, children being exploited by being underpaid and expected to perform tasks beyond their physical endurance.  Exploitation also occurs within the family unit.  Parents may carry around their small children when begging as a way to attract sympathy and thereby raise more money, but exposing them to various risks, such as bright sunshine, thirst, hunger and nudity, all which impact on their physical and moral development  (NGO Shadow Report).

· Corporal punishment is common in families and schools and other institutions for children (Con Obs).  The Ministry of Education has regulated against physical punishment in schools, but it is still commonly practiced.  

· When it is reported, legal action has been taken in cases of sexual violation, abuse and rape and other forms of physical aggression.  Also, action is taken in certain cases against fathers who absolve their responsibilities towards their children (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/3/Add.66 (June 2004)

Available at:  http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/15edb9115bff75dcc1256f1e00302e60?Opendocument
Concluding Observations of CRC Committee, CRC/C/15/Add.246 (October 2004)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/52a950efa14c0ae3c1256f200055358d?Opendocument
Supplementary Report by NGOs on the Implementation of the Convention on the Rights of the Child (February 2004), Inter-Ecclesiastic Committee for Peace in Angola and Child Network

Available at: http://www.crin.org/docs/resources/treaties/crc.37/Angola_ngo_report.doc
A Critical Analysis of Angolan Legislation in relation to the Convention on the Rights of the Child (November 2003), Angolan Bar Association

Available at: UNICEF Country Office

Forgotten Fighters: Child Soldiers in Angola (April 2003), Human Rights Watch

Available at: http://www.hrw.org/reports/2003/angola0403/
Examines the impact of the civil war on children in Angola, and especially on child soldiers.
Children under UNITA (2001), Anna Richardson (for UNICEF)

Available at: UNICEF Country Office

Examines living conditions of children in UNITA controlled areas.

Violence and Abuse against Children – A Case Study on Angola (1996), CCF

Available at: UNICEF Country Office

Evaluation of the situation/occurrence of sexual abuse against children during the civil war in Angola.

Violence in homes and families:

Children in Need of Special Protection: An Anthropological Study on Children accused of using Witchcraft in Mbanzo, Congo, Uige and Luanda (September 2003), INAC, SCN, Save the Children Sweden

Available at:  UNICEF Country Office

Examines the lives of children who are accused of witchcraft, children who are often beaten and expelled from home to live on the streets or in shelters; religious groups legitimize the practice by offering to ‘remove the evil spirits’ through physical abuse, spiritual services or by taking the children into the church to use as low cost labour.

Child Maltreatment and Violence Against Women (2005), UNICEF, UNDP, UNFPA, MINFAMU, INAC

Study currently being undertaken; final report will be available at the end of 2005

Violence in schools:

Where the First are the Last (August 2003)

Available at: UNICEF Country Office

Examines the life of the San people, and includes reports that San children are teased, called names, ridiculed, and beaten while attending school.

Violence in work situations:

Santa Clara Report (2004), INAC, UNICEF, Kandengues Unidos

Available at: UNICEF Country Office

Assessment of children who are living and working in the border areas under adverse conditions and are trafficked for hazardous labour.

Violence in the streets:

Study of Street Children in Luanda (2001), CIES, Kandengues Unidos

Available at:  UNICEF Country Office

Situation analysis of children living on the streets in Luanda.

Study of Street Children in Huila (2002), INAC

Available at:  UNICEF Country Office

Situation analysis of children on the streets in Huila. 

Report on Violence against Street Children by the Police (2003), Okutuika

Available at: UNICEF Country Office

Examines violence by the police against street children in Lobito, Benuela Province.

Cada um fala a sua everdade, CIES

Available at: UNICEF Country Office

Compilation of testimonies of street children on their life on the streets and on the issue of violence.

Violence in custody and/or residential institutions:

Assessment of Children in Viana Penitentiary (2001), UNICEF and Women Lawyer’s Association

Available at: UNICEF Country Office

This report collected information about the socio-legal status of children in the Viana detention center, the principal prison in Luanda.



	PLANNED/ UPCOMING STUDIES:
	The following areas will be the subject of study:

· Children accused of witchcraft (commissioned by UNICEF);

· Study on Street Children (to be undertaken by INAC);

· Situation of the children in the diamond fields (to be undertaken by INAC)



	PARTNERS:
	The National Institute of Children (INAC)

A national governmental body for the promotion and development of policies on behalf of children

	
	National Commission for Justice and Law Reform



	
	Women’s Lawyers Association



	
	Children Network in Luanda – Benguela, Bie, Moxico, Uige, K.Sul



	
	Children Network in Huila, Malange, Humambo, K.Kubango



	
	Coalition for Free Schooling



	
	Angolan Bar Association



	
	MINARS



	
	Okutiuka - Lobito




COUNTRY:  BOTSWANA

Botswana has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (12 September 1996)

· CRC (12 September 1996)

· CRC Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (24 October 2003)

· CRC Optional Protocol on the Involvement of Children in Armed Conflict (04 October 2004)

· ACRWC (10 July 2001)

· ILO Convention 182 (13 January 2000)

	SELECTED DATA:
	· In a study commissioned by the Women’s Affair Department in 1998 on gender based violence, it was found that of 444 female victims of violence interviewed, 19.4 percent were aged between 12 and 15, and 28.4 percent were aged between 16 and 30.

· Childline Botswana offers a hotline and drop-in counselling service to children who have been abused or are being abused.  Childline has reported that corporal punishment is a major problem at school and at home.  Their research has shown that the incidence of reported child abuse is on the increase.  Since 1991, they have dealt with a steady increase in cases:  in 1998, 300 abuse cases; in 1999, 344 cases and in 2000, 449 cases.  In 2000, these comprised of: emotional abuse (83); physical abuse (58); sexual abuse (35); neglect (150); interactional (40); truancy (9) and other (74) (Para 227).

· According to the Sentinel Surveillance Survey 1999, 21.5 percent of girls aged 15-19 attending antenatal clinics were testing HIV positive.  The Botswana Human Development Report 2000 concludes that in the age group 0-14, girls are twice as likely as boys to be HIV-positive and three times as likely in the age group 15-29.  



	OBSERVATIONS:
	Main areas of concern:

· According to the 2003 Botswana Police Annual Report, child sexual offences in the form of rape, defilement and incest are on the increase (quoted in the NGO Shadow Report).  

· HIV/AIDS are of major concern for Botswana.  Intergenerational sex between older men and young women is increasing, and increases the risk of women contracting HIV.  

· Family violence is also widespread in Botswana and is often reported, but cases are withdrawn before they reach the courts (Para 222).  One of the causes of this violence is early forced marriage of girls.  The justification for this practice is that it is culturally acceptable.  Young girls are forced to marry older men, and if they refuse, are ostracized from their families.  On marriage, girls are forced to leave school. (Para 223).  

· Street children are of concern to the government of Botswana (Para 374).

Additional observations:

· The situation of girls is linked to the status of women in Botswana, which is compounded by the patriarchal nature of the society.  Women, and consequently girls, encounter a number of constraints and marginalization including gender stereotyping at family, school and community levels; limited participation in decision-making at all levels of society; and a general lack of gender sensitivity and responsiveness to their particular needs.  As a result, educational opportunities are compromised particularly in the case of pregnant girls as they are excluded from schools.  Also girls are increasingly likely to suffer sexual violence and sexual abuse and as a result they are a group that is extremely vulnerable to HIV/AIDS (Para 109).

· In addition, girls tend to drop out of school due to pregnancy, while there is no such sanction placed on the boy.  Previously, girls were required to leave school for one year, but this has subsequently been changed to allow girls to return after approximately 3 months.

· In rural areas, children are less likely to have access to social workers, police and magistrates so their care is less likely to be monitored and it is more difficult to report cases of abuse outside the customary system.  At least one case has been reported where parents were convinced to drop a case of sexual abuse of their child without the involvement of the national police when the Chief had come to an agreement with the alleged perpetrator (Para 114).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The Government of Botswana is involved in review and reform of legislation process, including the review of the Children’s Act of 1981, the National Youth Policy, the National Policy on AIDS, and the Education Act (DRAFT – ESAR Legislation Summary (as of 17 October 2004)).

Specific laws and provisions:

Constitution, 1961 (last amendment in 1999)

The Constitution permits the imposition of the death penalty as a form of punishment.  However, according to section 25(4) of the Penal Code a sentence of death cannot be pronounced on any person convicted of an offence if it appears that at the time such an offence was committed the person was below the age of 18 years, but such a person shall be detained at the President’s pleasure (para 130).

The Children’s Act, 1981

The Children’s Act of 1981 defines child as any person below the age of 14 years (section 2).  The Act makes provision for the appointment of Commissioners of Child Welfare to deal with neglect, ill treatment and abuse of children, for the custody of children in need of care; for the establishment of children’s and juvenile courts and institutions for the reception of children; and for other matters incidental to the above.

Any parent or guardian of a child or any person having custody of a child who neglects, mistreats or exploits a child or allows or causes him/her to be neglected, mistreated or exploited is guilty of an offence according to section 11 of the Children’s Act.  Neglect includes the unreasonable failure to provide for adequate food, clothing, housing, health and care of the child and exposing a child to conditions or circumstances likely to cause him/her physical, mental, or psychological distress or damage.  Any parent/guardian who causes or conduces to the seduction, abduction, or prostitution of the child or the commission by the child of an immoral act is also deemed to be guilty of an offence under section 12.  

The Children’s Act establishes a Juvenile Court system for children between the ages of 7 to 18 who are tried for criminal offences.  The court proceedings are held in camera, and section 25(1) further protects the privacy of the juvenile by criminalizing the publication of the name and address of the juvenile, or other information, without the permission of the court.

	
	Penal Code

Section 146 of the Penal Code prohibits the indecent assault of women and girls and lays down a maximum penalty of 7 years with or without corporal punishment.  Defilement is defined in section 147 as sexual intercourse with a girl below 16 years of age and it carries a maximum sentence of life imprisonment with or without corporal punishment.  Both allow the accused the defense of reasonable cause to believe and did in fact believe that the girl was over the age of 16 or was his wife.  There is also a crime of indecently assaulting a boy under 14 (section 166).

Under the Penal Code, children below the age of 8 years are not criminally responsible for any act or omission in terms of section 13(1).  Between the ages of 8 and 14, it is possible that they can be demonstrated to be criminally responsible if it is proved by the prosecution that the child had the capacity to know that she/he ought not to perform the act or make the commission at the time.  However, a male child under 12 years of age is presumed to be incapable of having carnal knowledge and therefore cannot be responsible for rape (section 13(3)).

A boy under 18 convicted of an offence punishable by imprisonment may be ordered to undergo corporal punishment in substitution for such imprisonment.  The Penal Code provides that no corporal punishment shall be imposed on females.  Infliction of corporal punishment must conform to the provisions of the Criminal Procedure and Evidence Act, and the parent/guardian of the child has a right to be present when such punishment is administered.  Corporal punishment can be given in addition to or instead of a prison sentence.  

Education Act 

In the Education Act (Corporal Punishment) Regulations, provision is made that corporal punishment on a pupil at any school can only be administered by the headmaster or another teacher in the presence of the headmaster.  Furthermore, no instrument of punishment other than a light cane shall be used, and no punishment shall exceed 10 strokes with the cane; no male teacher may inflict corporal punishment upon any girl whom he has grounds for believing is under the age of 10 years.  The situation with the secondary schools is that no male teacher except the headmaster may inflict punishment upon a girl, and no punishment shall exceed five strokes.  To ensure that the corporal punishment regulations are adhered to the Ministry of Education has introduced a Punishment Book at every school.  All acts of punishment should be recorded in the book and it should reflect the type of offence committed by the pupil, type of punishment, date when administered, the teacher administering it, name of the child, the number of strokes and the way they were administered (Paras 291, 292).

Employment Act, 1982

The Employment Act 1982, No. 29, covers the issue of the employment of children.  A distinction is made between a child and young person.  A child is defined as a person less than 15 years of age, and as such the employment of children is prohibited.  A young person is between 15 and 18.  A child who has attained the age of 14 and is not attending school may be employed doing light work not harmful to his health and development by a member of his/her family if such work is of a character approved by the Commissioner of Labour.  It is an offence to employ children and young person for underground work, and subject to some conditions, for nighttime work.  No child shall be permitted to work more than 6 hours a day, 30 hours a week.  



	
	Policies:

· A National Programme of Action for the Children of Botswana for the period of 1993-2003 identified seven vulnerable groups and strategies to address their needs.  The groups included: street children, working children, children with disabilities, orphans, girls, abused children and children who are socially and culturally disadvantaged.  A successor National Plan of Action for the period of 2004-2013 is currently in the process of being developed 

· A National Youth Policy was adopted in 1996, and the Department of Culture and Youth is currently developing a National Action Plan for Youth.

Enforcement:

· Corporal punishment has been held to be constitutional
 and therefore lawful as a penal sanction under the Education Act and at home. Corporal punishment is permissible under the law and is used as a way of disciplining children at home, as a disciplinary measure at schools as stipulated in the Education Act and as a sanction in the juvenile justice system.  The cultural acceptability of corporal punishment means that adults in positions of authority such as police, prison officers, and teachers are likely to use it when they feel it is appropriate to discipline a child even where the relevant authorities have taken measures to control this kind of behaviour.  As a result of the lack of an independent complaints mechanism, children who wish to complain would have great difficulty doing so (Para 182).

· Concerns abound among child protection practitioners that the effective enforcement of the main child protection legislation, the Children’s Act of 1981, is still lacking.  Among the observed inadequacies of the Act are that it is: (a) not based on child rights and therefore would not be compatible with child rights principles, especially the principle of the ‘best interests of the child’; (b) lacks supporting regulations to ease its implementation; (c) it fails to recognize that all children need protection because of their vulnerability and dependency.  The concept of protection (with the exception of sections 11 and 12) is limited to special protection for children in especially difficult circumstances; (d) it lacks a clearly articulated policy on child protection to guide its implementation (NGO Shadow Report, p 8).

· With respect to the increasing sexual offences against children, mainly girls under 16 years of age, legal protection has not been very effective.  For instance, out of the 218 reported cases in 2001, 46 percent were closed for various reasons, 26 percent sent to trial, 13 percent convicted and 13 percent acquitted.  The pattern is similar for 2002 where 237 cases were reported to the police.  Of these, 40 percent were closed for various reasons, 27 percent sent to trial, 13 percent convicted and 15 percent acquitted (NGO Shadow Report, p.28)

· Although the definition of rape was revised and minimum sentences for sexual offences laid down in a 1997 amendment of the Penal Code, a number of issues and concerns that have a direct bearing on the child victim still remain.  The main concern is the legal requirement for corroboration of the victim’s allegations.  Because of the absence of corroborating evidence, courts often lessen the charge to common or indecent assault.

· Despite having clear employment restrictions, the Department of Labour has not been able to determine the compliance with the laws.  This is primarily because, at present, the inspection forms used do not require the employer to specify the ages of employees




	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:
Initial State Party Report to the CRC Committee, CRC/C/51/Add.9 (January 2003)

Available at:  http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/78477663cba73281c1256ea1004afd25?Opendocument
Concluding Observations of CRC Committee, CRC/C/15/Add.242 (October 2004)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/a445dbf4d2c33170c1256f200055b79c?Opendocument
NGO Complementary Report on the Status of the CRC Implementation in Botswana (March 2004), Botswana Council of NGOs
Available at: http://www.crin.org/docs/resources/treaties/crc.37/Botswana_ngo_report.pdf
Report of the Review on the 1981 Children’s Act (2004), UNICEF and Multi-Sectoral Reference Group

The Relationship of Sexual and Gender-Based Violence (SGBV) to Sexual-Risk Behaviours among Refugee Women in Botswana: The Mediating Role of Depression (2004), Dissertation Thesis of Johannes John-Langba, University of Pittsburg

Violence in homes and families:

A Study on Sexual Abuse and Exploitation of Children in Botswana, CIDA and Childline Botswana

Botswana Police Annual Report (2003), Botswana Police

Shows an increase in sexual offences, and suggests that legal protection for girls has not been effective

Violence in the streets:
National study on street children (2002) 



	PARTNERS:
	Ditshwanelo, Botswana Centre for Human Rights

Contact person: Alice Mogwe, Director

Plot 2732, Hospital Way, Gaborone, Botswana

Private Bag 00416 Gaborone

Tel:  +267 3906998

Fax:  + 267 3907778

Admin.ditshwanelo@info.bw
www.salan.org/Ditshwanelo
 


COUNTRY:  BURUNDI

Burundi has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (07 February 1992)

· CRC (19 November 1990) 

· CRC Optional Protocol on Involvement of Children in Armed Conflict (signed 13 November 2001)

· ACRWC (28 June 2004)

· ILO Convention 182 (11 June 2002)

	SELECTED DATA:
	· In May 2002, the Watch List on Children in Armed Conflict reported that war, disease and HIV/AIDS had orphaned approximately 620,000 children in Burundi, that according to UNAIDS almost 230,000 of those children are AIDS orphans and that approximately 10,500 children are identified as having physical and mental handicaps, including speech impediments, physical trauma related to the war, mental illnesses, blindness and deafness.

· Several children have been extrajudically executed by members of the armed forces in Burundi since 1993.  

· Approximately 200,000 children living in camps for the displaced.  A further 346,000 Burundians, of whom over 180,000 are children, are living in border refugee camps in Tanzania.

(Amnesty International)



	OBSERVATIONS:
	Main areas of concern:

· Reintegration of children and displaced populations, after the civil war that took place in the early 1990s.  Children are more often the victims, rather than the source of, violence.  The reality is that children are subjected to cruelty and ill treatment, often at the hands of parents, who are in distress or unfit to be parents, or alcoholics.  Children are sometimes viewed as a source of income and are pushed into begging or domestic work, often to the detriment of their education and without their receiving any part of their earnings in return.  In the precarious situation that currently prevails, children, particularly unaccompanied children, are especially vulnerable.  Greedy family members such as older brother or uncles, may appropriate the belongings of the child and either use them themselves or sell them.  Unaccompanied children are effectively at a disadvantage in the foster family.  There is a greater risk of ill treatment (Para 103).

· The Public Security Police have often been accused of physical cruelty towards street children, so much so, in fact, that the municipal authorities had to call a meeting on the subject in order to get this elite police force to adopt a more humane and morally responsible attitude towards street children (Para 104).

· Overpopulation in prisons remains a problem for minors, and there is no separation of adult and minor prisoners (Para 105).

· Orphans due to AIDS or the war are of concern.  The rise in children-headed households, street children and children living without adequate housing and services in the hills are of concern.

· Juvenile delinquency is on the rise because of the crisis and spread of poverty.  

· The pre-trial period for children awaiting trial is often longer than the sentence for the offence that was allegedly committed.  

Additional observations:

· In the past, the life of a child was sacred, even in time of war. This is no longer true.  To the contrary, the nature of conflict has changed. Now civilians are on the receiving end of violence and conflicts are played out between neighbours, even relatives. Children are targeted: “If you don’t want big rats, you have to kill the little rats” (Para 66).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	Specific laws and provisions:

Transitional Constitution, 2001

Article 39 of the Transitional Constitution which was promulgated by the President on 28 October 2001, states that:  Every child has the right to individual measures to ensure or improve the care that is necessary to his or her well-being, health and physical safety, and to be protected against abuse, acts of violence or exploitation.
Article 40 states that:  No child may be used directly or indirectly in an armed conflict.  The protection of children is ensured in periods of armed conflict.

Article 41 is about detention of children:  No child may be detained except as a last resort, in which case the duration of the detention will be the shortest possible.  Every child who is detained must be separated from other detainees over the age of 16 and must benefit from treatment and conditions of detention appropriate for his or her age.

Criminal Code

The minimum age of criminal liability is 13 (art. 12-19 of the Criminal Code).  Offences committed by minors less than 13 years of age are liable for civil reparations only.  Minors aged between 13 and 18 are criminally liable for offences committed, although they benefit from considerations of extenuating circumstances.  The penalties for this age group are lower, and may not in any case exceed half the penalty that would have been imposed if the offender had attained 18 years of age. Full criminal liability begins at age 18.  Children between 13 and 18 cannot be sentenced to death or life imprisonment

The Criminal Code specifies penalties for offences committed against the sexual integrity of the child, for exploitation of prostitution and for incitement of children to engage in debauchery.  Any offence against public decency, even without the use of violence, but with the use of threats, or deception, against a child under the age of 18 years of age is punishable by a term of imprisonment of between 5 and 15 years (article 382).  The penalties for rape of a minor are higher.  Engaging in close genital contact with a minor less than 18 years of age is considered violent rape and is punishable as such.  A double penalty is imposed for rape of children by persons who are either their legal or de facto guardians (article 387).  Burundi law also deals severely with incitement to debauchery and exploitation of the prostitution of minors, the relevant penalty for those offences is 10 years, if the victim is a child aged or apparently aged below 21 years of age (Para 2 of article 372).

Hitting or wounding of a child less than 13 years of age is strictly forbidden and is punishable by double the normal penalty (article 140).  Neglect and failure to meet one’s obligations with respect to guardianship, maintenance and education of the child are also sanctioned (articles 359 and 369).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	The Code of Personal and Family Affairs

The Code of Personal and Family Affairs (CPF) contains a number of provisions aimed at protecting the child against abuse in the family environment and at safeguarding the welfare of the child.  Infanticide is punishable by a sentence of life imprisonment (paragraph 3, article 134).  

Labour Code

Under the Burundi Labour Code, the minimum age for admission to employment is set at 16 (article 3).  Derogations may be obtained, provided that the child in question is at least 12 years old.  Ministerial ordinance No.630/1 of January 1981, which regulates child labour, specifies the types of economic activity in which children may be employed, the types of undertaken which may not employ child labour and the legal age limits to which these prohibitions apply (arts 4-6).

Policies:

· On 12 February 1996, the Burundi Government signed the Declaration of Commitment to the Protection of Burundi Children, jointed prepared with UNICEF.  The commitment is in recognition of the destructive effects of armed conflict on civilian populations, specifically children. The founding principle of the Commitment is: Respect for the life and physical and moral integrity of civilian populations and of women and children in particular shall be permanently guaranteed in accordance with established international law and regulations.
· In November 1992, the Government published the National Programme of Action for the Survival, Protection, and Development of Children for the 1990s.  Subsequent events prevented the implementation of this wide-ranging programme, which never became operational.

Enforcement:

· While Burundi law upholds the principles of non-discrimination, the fact is that girls and boys are treated differently.  For example, the enrolment of girls and boys in schooling, early marriages of girls and the status accorded to boys show that boys are favoured over girls in society.

· There are many children in care of private institutions or charitable, non-governmental associations.  Except in particular cases, there is no effective administrative structure to carry our periodic follow-up on, and review of, such arrangements.  In the current economic climate, the Government leaves such matters, in all good faith, to the discretion of the private sector and to all local and international organizations working on behalf of children in particularly difficult situations in Burundi (Para 144).

· Corporal punishment is practiced at home and in some schools and there is no domestic legislation in place to prohibit its use.

· In reality, children are detained with adult prisoners, some tortured by authorities, most did not have access to a lawyer, some spoke of sexual abuse within prison by other prisoners (AI Report).

· While children under 13 are not to be detained, they are found as detainees in prisons (AI Report).

· There is a “well-established” pattern of arrest of poorly paid children when they ask their employers for the money that is owing to them (AI Report).




	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/3/Add.58 (March 1998)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/5307973bbf7260e1802567900052f389?Opendocument
Concluding Observations of the CRC Committee, CRC/C/15/Add.133 (October 2000)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/5c3237f753fdeb31c125697a002db480?Opendocument
Rapport redige par Defense des Enfant-International suite au rapport initial soumis par le gouvernement du Burundi devant le comite des droits de l’Enfant, Defense des Enfant-International (DEI-BURUNDI)

Available at: http://www.crin.org/docs/resources/treaties/crc.25/burundiNGOreport.doc
Violence in custody and/or residential institutions:

Burundi: Poverty, Isolation and Ill Treatment – Juvenile Justice in Burundi (September 2002), Amnesty International

Available at: http://web.amnesty.org/library/pdf/AFR160112002ENGLISH/$File/AFR1601102.pdf
Examination of the juvenile justice system in Burundi.

Analysis of the situation of children detained in Burundi (October 1998), Ministry of Human Rights




COUNTRY:  COMOROS

Comoros has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (30 November 1994)

· CRC (21 July 1993)

· ACRWC (18 March 2004)

· ILO Convention 182 (17 March 2004)

	OBSERVATIONS:
	Media coverage:

The Country Office reports that violence against children in work situations and in the streets is “frequently” reported in the local media.  Violence in family and homes, violence in schools, violence in care or residential institutions (state and private) and violence by the police is “occasionally” reported.  The local media “almost never” report on violence against children in detention facilities and prisons.  While the Government recognizes violence against children, violence in care or residential institutions (private) does not get enough attention although it is an area of great concern.  It is important to note that no state institutions exist for the care of children, and this is undertaken through private institutions and initiatives (CO Data Form).

Main areas of concern:

The UNICEF Country Office identified the following as the main areas of concern:  violence in schools, violence in care or residential institutions (state and private), and violence in work situations (CO Data Form).

Additional observations:

· Early marriages and early pregnancy 

· Corporal punishment is practiced, especially in Koranic schools, including various forms of physical and sexual abuse.  The most common form of schooling in Comoros is the Koranic schools.  



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The majority of the population is Muslim.  The legal system is a mix of Shar’ia law, French law and customary law. 

Act 75/04/ANP of 29 July 1975 stipulates that the French statutory and administrative provisions in force in the Comoros until 29 July 1975 shall be applied until such time as new provisions are adopted.  

Gaps that have been identified in the law relating to violence against children include laws on juvenile justice.  There is also insufficient legislative and juridical measures and structures are in place to offer child protection services.  In addition, there is a lack of resources devoted to violence against children – for example, child judges exist but without any material or human support to carry out their mandate (CO Data Form). 



	
	Specific laws and provisions:

Constitution, 2001

The Constitution proclaims, the Preamble, the right of children and youth to be protected by the authorities against any form of abandonment, exploitation and violence.
Criminal Code

In criminal law, children under the age of 13 are held not to be criminally liable for their actions.  Between 14 and 18, they receive special treatment.  The judge is obliged to initiate a preliminary investigation of the case prior to making a ruling and to take account of the child’s social and educational background.  There are no special prisons, re-education centres or social rehabilitation schools for minors. Therefore, judges tend to reject imprisonment in favour of fines, suspended sentences or release on bail.  With respect to sentencing of minors over 13 and under 16, the death penalty, life imprisonment and deportation are all commuted to a term of 10 years imprisonment.

The Criminal Code was revised in 1994 to bring it in line with the CRC.  The Code recognizes two cases of sexual violence against minors.  If the victim is under 15, the offence which is classified as indecent assault, is punishable by a custodial sentence between two and five years.  If the victim is a minor and aged over 16, sexual violence is classified as “fornication” and is punishable by a custodial sentence of between one to six months.  

Labour Code

Labour law prohibits minors under 15 from taking paid employment.  In addition, it is unlawful to engage child workers in hazardous activities such as handling explosives, and work on dangerous building sites.  Inspectors with the power to make unannounced visits are obliged to inform a judge of any violation.

Policies:

· National Strategy for Protection of the most Vulnerable Children

Enforcement:

· There is no segregation of young offenders from adult offenders as there are no special prisons or other institutions for young offenders.  

· Owing to inadequate means, the pressure of economic necessity, academic failure and the inability of the school system to absorb children of school age, many children under the age of 15 work.  Some farmers even make a point of recruiting children for certain type of harvesting as they are exactly the same height as the shrubs and therefore work efficiently (e.g. ylang-ylang).  

· Legal action is taken against perpetrators when cases are reported.  The problem is that there is underreporting, with some parents preferring to conclude compensation arrangements with the approval of community leaders (CO Data Form).

· Physical punishment is prohibited in homes and schools (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/28/Add.13 (March 1998)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/88223975795314be8025677f0035aa25?Opendocument
Concluding Observations of the CRC Committee, CRC/C/15/Add.141 (October 2000)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/5f9a30bd3a1965e8c125697a002fcbbe?Opendocument
Recherche documentaire sur les problèmes de protection de l’enfant (February 2003), Government and UNICEF

Available at: UNICEF Country Office

Data collection on child protection and identification of all related problems through the three islands of Comoros.

Etude qualitative sur la santé sexuelle des jeunes, scolarisation de la fille et sur la protection de l’enfant (October 2002), Government and UNICEF

Available at: UNICEF Country Office

Qualitative study on sexuality with youth, girl’s education and child protection.

Contribution étude du Secrétaire Générale  des NU sur la violence contre les enfants (October 2004), Government and UNICEF

Available at : UNICEF Country Office

Government questionnaire completed for UN Study on Violence against Children 

Etude comparative sur les législations comoriennes et la CDE (May 2000), Government and UNICEF

Available at : UNICEF Country Office

Comparative study on local legislation and the CRC.

Rapport de suivi sur la CDE (January 2005), Government and UNICEF

Available at : UNICEF Country Office

CRC National follow-up report.



	PARTNERS:
	Direction Générale chargée des Affaires sociales et de la Protection de l’enfant au niveau de chaque île Autonome :

· Mrs Sitti Said Hassan, Autonomous island of Grande Comore

· Ms Koubra Ahmed Bourhane, Autonomous island of Anjouan

· Mrs Hidaya Salim, Autonomous island of Mohéli



	
	Directrice nationale chargée de la Promotion de la femme et la Protection sociale

· Mrs Fatima Said Allaoui, Government of Union



	
	Déléguée Générale des Droits de l’homme

· Mrs Chouhoura Abdallah



	
	Juge d’enfant au niveau de chaque île (Child judges on Island level)

· Mr. Omar Ben Ali, Autonomous island of Grande Comore

· Mr. Abdallah Riziki, Autonomous island of Anjouan

· Mr. Riziki Djabir, Autonomous island of Mohéli



	
	Association Comorienne pour le Bien Etre de la Famille (ASCOBEF)   

Directeur exécutif, Mr. Ali Said Salim,  Moroni, Ngazidja

Deals with sexual abuse, physical violence against children and mistreatment of children placed in foster families




	
	Fédération Comorienne des droits de l’homme (FCDH) 

Président Ahmed Mohamed Allaoui – Mutsamudu - Anjouan

Deals with physical violence against children and rights protection

	
	Reseau National Femme et Développement      

Présidente : Mme Zahara Toyb

Deals with sexual abuse against girls



	
	Forum des Educatrices Comorienne (FAWECOM)  

Présidente Mme  Siti Rahadati

Focus on girls’ education as the best way to fight against their abuse



	
	In addition, there is a communication network between the UNICEF Country Office in Comoros and in Madagascar on all matters related to child protection.



	NATIONAL WORKSHOPS/ CONFERENCES:
	Formation des acteurs sociaux sur la maltraitance, le counseling, les techniques de communication ainsi les procédures judiciaires » (Training of national social actors on Child mistreatment, counselling, communication techniques and judiciary procedures.)




COUNTRY:  ERITREA

Eritrea has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (06 October 1996)

· CRC (02 September 1994) 

· CRC Optional Protocol on Involvement of Children in Armed Conflict (signed 13 November 2001)

· ACRWC (22 December 1999)

	SELECTED DATA:
	· Female genital mutilation (FGM) affects 89 percent of girls by the age of 7 years.

· The total number of primary school age children out of school in 2000-2001, was 323,240, of which 165,785 were girls.  61 percent of 7 to 11 year old children are out of school.

· A study conducted in 1999 in 65 towns and cities that interviewed 3,002 street children found that the ages ranged between 6 –17 years, the majority being 9-14 years old; 74 percent were boys and 26 percent were girls.  The majority of the children, 87 percent, work on the streets during the day and return to their home at night; just over 8 percent of the children work and live on the streets.



	OBSERVATIONS:
	Local perceptions:
There is a general perception that violence against children is not a major problem in the country.  There is strong denial about the existence of sexual abuse, even though there is little or no information available on the subject (CO Data Form).

Media coverage:

The Country Office reports that violence against children in families and homes and violence in the streets is “occasionally” reported in the local media.  Violence in schools, in care or residential institutions (state or private), in work situations, in detention facilities and prisons, at the hands of the police is “almost never” reported (CO Data Form).

Main areas of concern:

The Country Office reports that violence in family and home, violence in schools and violence in the streets are the three main areas of concern (CO Data Form).

Additional observations:

· In many parts of the country, the male elders of the extended families pursue all marriages – usually along religious, ethnic and linguistic lines. Girls are often betrothed between the ages of 8 to 14 and conclude the marriage between the ages of 13 and 15.  Girls often have no choice in their marriage partner.  

· Other traditional practices such as genital mutilation and gender-biased upbringing have a particularly negative and harmful impact on girls.  FGM is usually performed within the first two months of a girl’s life.  Girls who do not undergo FGM are seen to be “impure”, having uncontrollable sexual impulses, which drive them to sexual deviation and prostitution and often put them in the category of “unmarriageable”.  Thus, simply banning the practice will not end it.

· Harmful traditional practices include also uvula excision as a measure to prevent vomiting and thus ensure food intake.  Often this practice is connected to giving a newborn infant butter, which is supposed to soften the infant’s alimentary canal, but results in infection, vomiting and diarrhea.  During teething, when the baby’s gums are irritated, the white spot where the tooth is emerging is burnt with the heated point of a needle used for plaiting hair.  Apart from the pain, this usually results in infection and the formation of an abscess.  Some practices are related to removing swelling when a child has an infection: cuts are often made over the eyebrows to relieve swelling if the child has an eye infection, the tonsils are ruptured with the point of a finger directed down the throat, and scarifying the cheeks and the forward are also said to cure illness (Para 220).

· Some forms of discrimination are common in the country.  For example, virtually all groups in Eritrea are strongly patriarchal and patrilineal in inheritance, and discriminate against women and girls accordingly.  The girl child, children with disabilities, and children born out of wedlock are amongst those discriminated against in certain circumstances (Para 94).

· There is some indication that teachers in schools sometimes sexually abuse their students in exchange for higher grades, and abuse also is said to occur in other institutions, such as orphanages. Girls in domestic employment would also appear to be another target for sexual abuse (Para 449).

· It is believed that there are a large number of girls who were raped by soldiers during the border war.  Rape is not dealt with openly in society; the families of girls who have been raped generally protect them and the incidents are kept secret because of the shame brought on the family of a rape victim.  In most Eritrean families, virginity is a prerequisite to marriage, and rape is therefore seen as a disgrace for the girl and she is therefore seen as a burden to her family (Para 450).

· Orphanhood is one of the main social problems resulting from years of war, drought and dislocation.  A national survey conducted in 1992-1993, identified about 90,000 orphans, of which 48 percent were girls.  

· The reintegration of refugees and internally displaced persons, a large proportion of which are children.

· Child domestic workers, who work in the homes of relations or others, work for long hours for little or no money, rarely attending school, are an area of concern as they are often most vulnerable to exploitation and abuse.  Children working in the fields and tending livestock are similarly vulnerable.

· Since 1999 and the border war, the number of street children has increased in all towns and cities in Eritrea.



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

Eritrea is a civil law country.  As such, it holds codified laws, which are authoritative, comprehensive and systematic collections of general clauses and legal principles, divided into Books or Parts.  The codified laws that are currently operational in Eritrea are essentially Ethiopian laws with some amendments.  Following the adoption of the Eritrean Constitution in 1997, new laws have been drafted.  The Child Law Committee is drafting the Child Law that is yet to be finalized (DRAFT – ESAR Legislation Summary (as of 17 October 2004)).

Gaps that have been identified in the legislation include laws dealing with FGM, street children and commercially sexually exploited children (CO Data Form).

The Constitution was adopted on 23 May 1997.

	
	Specific laws and provisions:

Labour Proclamation No.118/2001

According to article 68/1 of Labour Proclamation No. 118/2001, it is prohibited to employ a person under the age of 14.  A contract of employment shall not be enforceable against a person below the age of 18 if it is determined to be prejudicial to the interest of that person (art.9/2).  In addition, article 69 provides that the minister may, by regulation, issue a list of activities prohibited to young employees (between the ages of 14 and 18) which shall include:  work in the transport of passengers and goods by road, railway, air and sea and in docksides and warehouses involving heavy lifting, pulling, pushing or any other related type of behaviour; work connected with toxic chemicals, dangerous machines, electric power generation plants, transformers or transmission lines; underground work, such as mines, quarries and similar works; and work in sewers and digging tunnels.  A young person may not be assigned work after 6pm and begin work before 6am and may not be made to work for more than seven hours per day (articles 68(2) and (3)).  

Transitional Penal Code

The Transitional Penal Code of Eritrea (TPCE) recognizes three categories of children and criminal liability:  children below the age of 12 are not held criminally responsible for their actions (article 52); children between 12 and 15 years of age are punishable according to the laws specified under articles 161-173 of the TPCE.  Additionally, they are not to be given the death sentence or life imprisonment or kept with adult prisoners; from 15 to 18, the young person is tried under the ordinary provisions of the penal code but the court is empowered to assess the sentence to mitigate the penalties or to apply special penalties specified for young offenders.  The death penalty is specifically prohibited for children under the age of 18. For juvenile offenders (between the ages of 12 to 18), the maximum penalty shall be reduced to 10 years.  In the Transitional Penal Code, the use of corporal punishment was authorized if “it is likely to secure [his] reform” for juvenile offenders (article 172).  This has subsequently been deleted from the Penal Code through Proclamation 1/1991.

According to the TPCE, minors below the age of 18 are considered incapable of giving consent to engage in sexual intercourse.  Whosoever engages in sexual intercourse with a minor of more than 15 and less than 18 is punishable with simple imprisonment (art. 595/1).  Where the minor is the adopted child of the offender, or has been entrusted to his custody or care or in any other way dependent upon him or under his authority, the punishment becomes rigorous imprisonment not exceeding five years or simple imprisonment for not less than three months.  Causing an infant of young person under 15 to have sexual intercourse or performing an act corresponding to a sexual act is punishment with rigorous imprisonment not exceeding five years.  Any other indecent act upon an infant or young person, inducing a child to perform such an act or deliberately performing such an act in the presence of the child is punishable according to the circumstances, with rigorous imprisonment not exceeding five years or with simple imprisonment for not less than three months (art.594/2).  Where the victim is the pupil, apprentice, school boarder or domestic servant of the offender or is in any other way directly dependent upon or subordinate to him, or is the offender’s adopted child, the child of his spouse, his ward or a child entrusted to his custody or care, the punishment is more severe and shall be rigorous imprisonment not exceeding eight years (art. 594/3, TPCE).

In relation to punishable offences, a parent or guardian must not treat a child with negligence, give too large a task to the child to complete, beat the child in a way which affects his/her mental or physical development, abandon a child in dangerous places or conditions.  If the child is denied necessities, then the court may impose a punishment on the parent or guardian, or may even limit their rights (articles 548 and 626 of the TPCE).


	
	Draft Penal Code, 1997

In the new Draft Penal Code, there are two categories: A ‘child offender’ between 9-12 years of age and a ‘juvenile offender’ who is between 12-18 years. Child offenders are not subject to any punishment prescribed in the Draft Penal Code but the court can take measures such as reprimand, placing the child offender under the care of his/her parents or guardian, or in a suitable home established for the care of children or under the care of qualified professional to provide treatment when the child is in need of medical, emotional or mental treatment (CO Data Form).

Policies:

· A National Programme of Action on Children for the periods 1996-2000 and 2002-2006 generally address children in need of special protection, but violence is not mentioned specifically.

· A National Child and Family Welfare Policy is being finalized by the Ministry of Labour and Human Welfare.

· The Street Children Rehabilitation Programme, run by the Ministry of Labour and Human Welfare, aims to encourage street children to reunite with their families, or if that is not possible, to arrange some other way of getting children off the street and back to either education or employment.

· A school code of conduct (Golden Rules) prohibiting physical punishment by teachers has been introduced, however its implementation is not satisfactory.

Enforcement:

· While no adequate statistics are available on sexual abuse and neglect of children, according to customary law, traditional Eritrean society tends to deal duly with families who mistreat children, and there are strong societal sanctions against such families (Para 179).  However, it is rare that cases of abuse or exploitation are taken to the courts.
· While the Penal Code (art. 53) states that young offenders between the ages of 12 and 15 are not to be kept in custody with adult offenders, the reality is that this is often not carried out in practice.  The prison system is overcrowded, and what few facilities do exist for young persons are inadequate.  The separation of child and adult offenders is not possible in most cases.

· There has been very little done to investigate the economic exploitation of children. The general situation of child workers in Eritrea is that work within the family is common.  Within the community, this is justified on economic grounds, as without the labour of children, many families would not survive.  It is also seen as being socially advantageous as children must be taught from a young age to work as productive members of the family, so that they can care for themselves and other family members if the need arises.  In the rural areas, children from about age 5 look after livestock and particularly the boys are expected to work in the fields.  In most areas, girls help in domestic work, which includes fetching water and firewood.  In many towns, children work as apprentices in shops, in workshops such as garages or metal-workshops and others do domestic work.  Inspections are to be carried out, but due to a shortage of inspectors, all sectors are not covered.

· There have been cases of ‘sexual outrage’ and seduction that were tried by the courts (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:
Initial State Party Report to CRC Committee, CRC/C/41/Add.12 (July 2001)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/8a52da90a06e49e7c1256ce000307fc9?Opendocument
Concluding Observations of the CRC Committee, CRC/C/15/Add.204 (July 2003)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/96bc516df7f141f5c1256db0002a6a95?Opendocument
Violence in homes and families:
Sexual and Gender-Based Violence in Gash Barka (2002), HABEN and CARE International

Available at: UNICEF Country Office

Rape, Domestic Violence, Marriage and Female Genital Mutilation (2003), Muluberhan Berhe

Available at: UNICEF Country Office

Violence against Girls in Eritrea (2003), World Organisation against Torture (OMCT)

Available at: UNICEF Country Office

Covers violence against girls in the family, in the community and in armed conflict.

Violence in the streets:
Situation analysis of street children in Eritrea (1999), Ministry of Labour and Human Welfare, UNICEF

Available at: UNICEF Country Office

Prostitution in Eritrea (1999), Ministry of Labour and Human Welfare, UNICEF

Available at: UNICEF Country Office


	PARTNERS:
	National Union of Eritrean Youth (NUEYS)

Contact Person: Sultan Saeed, NUEYS Secretariat

PO Box 1042, Asmara

Tel: + 291-1-120488/115091

Fax:  +291-1-125981

Deals with violence in schools and homes

	
	National Union of Eritrean Women (NUEWS) 

Contact Person: Ms Tsegga Gaim, Head of Social Services and Rehabilitation, NUEW

PO Box 239, Asmara

Tel:  +291-1-119304/119514

Fax:   +291-1-120628

Deals with violence in schools and homes



	
	UNFPA

Eradication of FGM

	
	Ministry of Health

Contact Person: Dr. Berhana Haile, Head of Family and Reproductive Health Unit

PO Box 212, Asmara

Tel: +291-1-120297

Fax: +291-1-122899


COUNTRY:  ETHIOPIA

Ethiopia has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (10 October 1981)

· CRC (18 June 1991)

· ACRWC (02 October 2002)

· ILO Convention 182 (02 September 2003)

	SELECTED DATA:
	· Child abuse and neglect appears to be widespread.  Data obtained from the national Police Headquarters show that the number of victims in a 10-month period in 1993 was over 2000.  The most frequently reported abuses were beating and bodily injury (31.9 percent).  Child murder was reported in 5.9 percent of the cases (NGO Shadow Report, Para 58).

· There is a Child Abuse and Neglect Unit in one government Hospital- Yekatit 12 hospital. This unit, which is the only one of its kind, provides medical and psychological support to abused children. It was reported that this unit provided physical and psychological support to 256 abused children from July 2001 to June 2002. Amongst 214 children younger than 15 years, 93 percent were female. The most common form of abuse (74 percent) was sexual. The lowest age limit encountered is 2 years for sexual abuse. 39 percent of perpetrators were very close neighbours followed by teachers (31percent). Only 18 percent of the victims had follow-up psychological visits (UNICEF CO).


From 2000-2002, a total of 3099 abused children were reported to Child Protection Units (CPU) in four major towns in the country (Addis Ababa, Dessie, and Diredawa Nazareth) (Forum for Street Children Ethiopia, 2003).

· It is estimated that 9 million Ethiopian children aged between five and 17 are in employment, 90 percent of them in the agricultural sector.  40 percent of those who started working before the age of six, often work a 30-hour week (IRIN News, 16 June 2004).

· According to a child labour survey report (CSA, Ethiopia 2001), only 4 out of 10 children aged 5-17 years were attending school (formal and informal) at the time of the survey.  About 40 percent and 41 percent of children aged 13-14 years and 15-17 years, respectively, never went to school. 85 percent of the country’s children are engaged in ‘productive’ or ‘housekeeping’ activity. Of the working children, about half reported that they do not have the chance to attend school. The majority (89 percent) of children living in rural areas and engaged in productive activities were working in elementary agricultural and related activities, such as herding cattle, and helping adults in farming.  The majority of children (about 92 percent) who are engaged in productive activity were unpaid family workers. But of those who work for pay, over two-thirds give all or part of their earning s to their families.  

· 84 percent of child domestic workers in Addis Ababa are girls, many of who are subjected to sexual abuse by their male employers.  More then one-third do not go to school and work 11 hour days, seven days a week.  Almost half do not actually get paid, working instead for accommodation and food (IRIN News, 16 June 2004).

· The Government estimates that 150,000 children live on the streets in Ethiopia, around 60,000 in Addis Ababa, many arriving from rural areas looking for work.  NGOs estimate that the problem is far worse, with nearly 600,000 street children and 100,000 of these in Addis (IRIN News, 16 June 2004).
· The national prevalence of AIDS orphans is 15.6 percent (Survey on the Prevalence And Characteristics of Aids Orphans in Ethiopia, MOLSA/Italian Cooperation/UNICEF, 2003).

The practice of ‘female circumcision’ is widespread in the country. According to the Demographic and Health Survey of 2000, 80 percent of the women in the survey have been circumcised. The mean age of circumcision is 3.8 while the median age is 0. In another survey by the National Committee on Harmful Traditional Practices of Ethiopia (1998), children are subjected to harmful traditional practices such as FGM (73 percent), Uvulectomy (84 percent), milk teeth extraction (89 percent), and early marriage (75 percent).


	OBSERVATIONS:
	Local perceptions:
Physical punishment of children is seen to be a natural way of disciplining children.  Without such violence, children will be undisciplined and unruly (Save the Children Sweden – African Child Policy Forum Study).

Media coverage:

Media coverage of the issue of violence against children is not satisfactory. The form of violence that is frequently featured on the weekly police program at the national TV is violence in family and home. Violence in the streets, in work situations and violence by the police get media attention occasionally.  Other forms of violence do not get any attention at all (UNICEF CO). 

Main areas of concern:

· Street children, orphans, displaced and unaccompanied children.
Additional observations:

· Some nine categories of children requiring special care are found in the country:  children with insufficient family support, street children, unaccompanied and abandoned children, orphans, children traumatized by war and disaster situations, children displaced by war and drought/famine situations, disabled children, abused children and delinquents.

· No clear information or data on the problem of child abuse.
· Harmful traditional practices such as female genital mutilation, early and forced marriage and discrimination against children with disabilities continues.
· Child domestic workers, most often girls and young women, are vulnerable to exploitation and abuse.  They are verbally and physically abused, the type of abuse depending on the employer and the perceived wrongdoing. Children are often slapped, lashed with a stick/cane, kicked by foot and pinched by either the wife or husband employer or the children of the house.  Children are also verbally abused and sworn at (ILO-IPEC Study, p. 35).  Girls who are over 12 years of age are sexually harassed by the male employer and sons in the household (p. 42).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The Federal Negarit Gazette Establishment Proclamation No 3/1995 provides that all Laws of the Federal Government shall be published in the Gazette.  To date, with respect to international human rights instruments, only the Convention on the Rights of the Child has been published in the Gazette.  Thus, the CRC has been given force of domestic law (through Convention on the Rights of the Child Ratification Proclamation No 10/1992), the CRC is yet to be published in official languages of Ethiopia (Human Rights Law in Africa, Centre for Human Rights).

In addition, the national Parliament ratified the African Charter on the Rights and Welfare of the Child on through Proclamation No 293/2000) (UNICEF CO).

Specific laws and provisions:

Constitution, 1995

The Constitution of 21 August 1995 has a section on children’s rights, section 36, which states that:

1. Every child has the right:

(a) To life;

(b) To a name and nationality;

(c) To know and be cared for by his or her parents or legal guardians

(d) Not to be subject to exploitative practices, neither to be required nor permitted to perform work which may be hazardous or harmful to his or her education, health, or well-being.

(e) To be free of corporal punishment or cruel or inhuman treatment in schools and other institutions responsible for the care of children …

3.  Juvenile offenders admitted to corrective or rehabilitative institutions, and juveniles who become wards of the state or who are placed in public or private orphanages, shall be kept separately from adults …
Harmful Traditional Practices

Article 35(4) of the Constitution obliges the state to  ‘enforce the right of women to eliminate the influences of harmful customs’. This provision of the constitution further says ‘laws, customs and practices that oppress or cause bodily or mental harm to women are prohibited.’ Against this constitutional framework, a major progress in legal development towards the elimination of harmful traditional practices affecting the life, health, and security of children is the inclusion of provisions dealing with the different forms of harmful practices in the recently amended penal law.  This law has included new sets of provisions on FGM and other harmful traditional practices (see below on the Penal Code).

Labour Proclamation No. 42/1993 (Replaced by Proclamation No. 377/2003, which has identical provisions on ‘Working Conditions of Young Workers’ in Articles 89-91)

With regards to employment, the Labour Proclamation No.42/1993 has the following provisions:

· “Young worker” means a person who has attained the age of 14 but is not over the age of 18.  The proclamation prohibits the employment of a child under 14 years of age (article 89(2));



	
	· It is prohibited to employ a young worker in work that on account of its nature or due to the condition in which it is carried out endangers the life or health of the young worker.  The list of prohibited activities include:  work in the transport of passengers and goods by roads, railways, air and international waterways, docksides, and warehouses involving heavy lifting, pulling, pushing or any other related type of behaviour; work connected with electric power generation plants, transformers or transmission lines; underground work such as mines, quarries and similar works; work in sewers and tunnels.

· Normal hours of work for young workers shall not exceed seven hours a day (article 90).  It is also prohibited to employ young workers on night work between 10pm and 6am, overtime work, weekly rest days or public holidays (article 91).

The Revised Penal Law, as adopted by the national Parliament in July 2004, which replaced the Penal Code of 1957

The penal law is amongst the laws that have been going through a reform process. As a result, a revised law to amend the existing one was adopted by the House of Peoples’ Representatives on July 2nd 2004. Nevertheless, this revised law needs to be officiated through the publication of such in the Negarit Gazetta. Such publication is expected to in few months. Until then, it is the penal code of 1957 that will have the force of the law as far as criminal acts are concerned. But since the existing code is going to become defunct in a short while, a look into the changes introduced in the new law is also necessary.

The Penal Code of 1957 classifies child offenders into three distinct categories.  The first group, called “infants” is totally exonerated from application of the penal law.  According to article 52, infants are children who have not reached the age of 9, and they are not criminally responsible for their actions, and where an offence is committed by an infant, appropriate steps may be taken by the family, school, and guardianship authority to ensure their proper upbringing.  The second group is known as “young persons” and is children between the ages of 9 and 15 inclusive.  For this group, there are special punishments and measures upon conviction.  They are not subject to the ordinary penalties applicable to adults nor shall they be kept in custody with adult offenders (article 53).  The third group is young person between the ages of 15 and 18 and is treated under the ordinary provisions of the Penal Code as having the full liability of person’s aged 18 and above (article 56(4)).  However, the Penal Code allows for a mitigation of sentence, and the death penalty can never be imposed.

Corporal punishment 

In the revised penal law, the provision that used to entitle the court to order corporal punishment has been repealed.  In the 1957 Penal Code, corporal punishment is ordered if the court considers that it is likely to secure the juvenile offender’s reform.  It shall be inflicted only with a cane and the number of strokes shall not exceed twelve, to be administered on the buttocks.  Only juvenile offenders in good health shall be subject to corporal punishment.  When imposing corporal punishment, the court will take into consideration the age, development, physical resistance and the good or bad nature of the offender, as well as the gravity of the offences committed (articles 172(1) and (2)). 



	
	Under the penal law, some legal defence is available to parents who use corporal punishment. Article 548 of the law that criminalizes maltreatment of minors reserves the right to administer lawful and reasonable chastisement. The general part of the law  (article 64), codifies the principle that acts required or authorized by law do not constitute an offence. Amongst the list is: acts reasonably done in exercising the right of correction or discipline. The amended penal law has not introduced any significant change to these provisions.

Sexual Violence

This is one area where the amended penal law has provided elaborated provisions.  The amended law has introduced minimum penalties in some of the provisions and the maximum penalties are increased.  The following criminal offences exist:

· Rape of a girl child of 13-18 by a person of the opposite sex will result in an aggravated case punishable with rigorous imprisonment up to 20 years (article 623(2)(a)). Other than age of the victim, one of the other aggravating circumstances is if the offence is committed on an inmate of alms-house, asylum, hospital, any establishment of education, correction, internment or detention under the supervision or control of the accused person or the victim dependent on, or is under the direct control or custody of the accused.

· Sexual intercourse with a girl of 13-18 years by a person of the opposite sex will be punishable with a maximum rigorous sentence of 15 years regardless of the consent of the minor (article 629(1)). The punishment will be aggravated to 20 years in cases where the victim is the pupil, apprentice, or servant of the offender or is in any other way directly dependent upon or subordinate to the offender.

· Any act corresponding to a sexual act with a boy of 13-18 by a person of the opposite sex is punishable with rigorous imprisonment of three months to five years (article 629(2)).

· Sexual offence on a female child below the age of 13 (not clearly stated in the article if the offence has to be committed by a person of the opposite sex) is punishable with rigorous imprisonment of 15 to 25 years (article 630(1)).

· Any act corresponding to a sexual act on a male child below the age of 13 is punishable with a rigorous imprisonment of six months to seven years. Again, it is not clearly stated in the law if offences by the same sex are also covered   (article 630(3)).

· Any sexual act on a female or male child of age 13-18 by a person of the same sex shall be punishable with a rigorous imprisonment of three to 15 years (article 633(2)(c)).

· Any sexual act on a male child below the age of 13 by a person of the same sex shall be punishable with a rigorous sentence of five to 25 years (article 634).

Infanticide 

A mother who intentionally kills her child during her labour or while still suffering from the effect thereof, is punishable, according to the circumstances, with simple imprisonment (article 535 of amended penal law).

Maltreatment

A person who neglects, ill-treats, over tasks a minor under his custody or charge is punishable with simple imprisonment up to three months. In cases where the offence has impaired the health, security, education, physical or psychological development of the child, the punishment is a minimum of one-month simple imprisonment.  Simple imprisonment under the law ranges from ten days to three years. The criminal punishment may be coupled with revocation of ones’ family right over the victim child (article 579 of amended penal code). 



	
	Neglect and Negligent Treatment

The failure to maintain and failure to bring up children are offenses punishable under the existing as well as the amended penal law of the country ([Penal Code of Ethiopia, 1957 articles 625-626; Amended Penal Law of Ethiopia, 2004, articles 657-658). In the case of failure to bring up, the court may, in addition to ordering imprisonment or fine, deprive the offender of his/her family rights. 

Female Genital Mutilation

Further to the provision in the Constitution, the amended Penal Code deals with FGM.  The punishable acts are categorized into two. One provision deals with circumcision in general while another deals with infibulation.  Circumcision of a girl of any age is punishable with a minimum penalty of three months or a fine of 500 birr. The maximum penalty is three years. In the case of infibulation, the penalty is three to five years. If due to the infibulation the victim suffers physical or health damage, the punishment could go as high as five to ten years, subject to a higher punishment in any other relevant provision of the penal law. As regards the persons subject to punishment, the law targets principal offenders, instigators, and accomplices (including parents). 

Other Harmful Traditional Practices around child delivery and infanthood

There are two provisions in the revised law (articles 564 -565) to the effect that whosoever, intentionally or by negligence caused death, bodily injury or mental harm of a pregnant or a delivering woman or that of a newly born child as a result of application of harmful practices such as, but not limited to, massaging the abdomen of a pregnant woman, shaking a woman in prolonged labour, soiling the umbilical cord, keeping a newly born child out of the sun, feeding it fresh butter, milk teeth extraction, and ovulectomy, shall be punishable with a maximum sentence of six months to one year simple imprisonment. 

Prostitution and Trafficking 

Exploiting the prostitution of others directly or by keeping a house for such commerce is punishable in both the existing and the amended penal law. The punishment is simple imprisonment and fine (article 604 of the 1957 Penal Code; article 636 of the amended penal code).
Trafficking in women, infants and young persons to make them engage in prostitution is punishable with rigorous imprisonment not exceeding five years and a fine not exceeding ten thousand Ethiopian birr.  The offence becomes aggravated with a penalty of three to five years rigorous imprisonment and a fine of 20,000 Ethiopian birr when the victim is a minor (2004 Penal Code) and below the age of 15 (1957 Penal Code).

Trafficking in women or minors for labour purposes is punishable under the 2004 Penal Code with a rigorous imprisonment of three to 20 years and a fine of 50,000 birr. The provision includes trafficking within Ethiopia as well as cross-border trafficking (article 600).

Pornography and harmful information
There are provisions in the new as well as the previous law that protect the public in general and children in particular from pornography and harmful information.



	
	Family law 

Prior to the federalization of the country, there was one family law found incorporated in the Civil Code of 1960. However presently a number of regions in the country have legislated their respective family laws as mandated by the FDRE constitution. Most of the regions have adopted the model and content of the family law issued by the federal Parliament to be enforceable in the administrative city governments of Addis Ababa and Diredawa.

The revised family law guarantees the equality of men and women at the time of the conclusion of marriage, during the marriage and at its dissolution. 

The provision of the old family law [Article 267, Civil Code 1960] that empowered legal guardian/s to inflict light bodily punishment on the minors under their care for the purpose of ensuring the latter’s education is removed in the new law.  The provision in the revised law reads as the guardian may take the necessary disciplinary measures for the purpose of ensuring his up bringing. (Article 258, the revised family code, proc 213/2000)

Policies:

· Corporal punishment has been forbidden in schools by a directive issued by the Ministry of Education.

· Ethiopia’s National Plan of Action for Children (2003-2010 and beyond) has the protection of children abuse, exploitation and violence as one of its major focal areas.

Enforcement:
· Despite the legal protection for young workers, many children work in the informal sector without legal protection. Children are engaged in activities such as sheparding, which entails working for long hours contracted or subcontracted to owners; children working in numerous small industrial workshops and services establishments, and children in street trades.  

· There is only one correction centre in the country located in Addis Ababa. Thus in the regions, juvenile offenders are not kept separately from adult offenders.

· There are no separate courts or divisions to deal with child offenders. Judges in the benches assigned to deal with such cases lack the training and expertise required to deal with such cases.  They are also not assisted by other experts such as social workers and psychologists (UNICEF CO).

· Until very recently, cases of child victims of violence were handled in the same way as cases of adult victims. There are now some efforts by the court administration to establish and operate a child friendly court system throughout the country. The juvenile justice project office at the Federal Supreme Court has initiated a child friendly system where a child victim need not personally appear in court. Thus he/she can testify freely with out being further traumatized. There is now one separate bench in Addis Ababa that is connected to a special room through a ‘Close Circuit Television’. The child victim is assisted by an intermediary to answer all the questions forwarded from the courtroom. All pending cases of violence against children that are scattered in the different courts are being collected to appear at the special court. The challenge to this endeavour might be lack of appropriate training for the judges coupled with the constant rotation of judges from one bench to another. It is also inevitable that the bench will be overwhelmed with the caseload when all pending cases are pulled to it. There is plan to set up the special system in all the regions of the country; presently aside from the one bench in Addis Ababa, the establishment is being undertaken in three regions- Tigray, Oromia and Southern Nations Nationalities and Peoples Region (SNNRP) (UNICEF CO).



	
	· The other major constraint to the effective administration of justice in the country is the lack of coordination between the different stakeholders, which include the police, prosecution office, the court and health facilities. Conviction rate of crimes in general and sexual abuse in particular is very low (UNICEF CO).

· In the case of sexual violence, there is a major lack of awareness amongst the public on what actions to take after the assault. As a result, cases are never reported or reported very late, due to which evidence is lost or diminished. There is also a general tendency amongst the public to deal with such matters through customary mediation or arbitration. Also, the mental suffering of sexually abused children is largely unrecognized and left untreated. There is an acute shortage of experts and institutions dealing with mental health (UNICEF CO).

· In practice, corporal punishment remains common in schools and in the context of the family (Concluding Observations, para 38).

· In the area of family law, although there is a legal obligation to maintain one’s own child in cases where paternity is established by the law, enforcement by courts is very minimal. Furthermore, there are no guidelines that may be used by judges in determining the amount and manner of payment of such maintenance (UNICEF CO).
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COUNTRY:  KENYA

Kenya has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (08 April 1984)

· CRC (02 September 1990)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (signed 08 September 2000)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (12 February 2002)

· ACRWC (25 July 2000)

· ILO Convention 182 (07 May 2001)

	SELECTED DATA:
	· About 40,000 street children live in Kenya today, with about half concentrated in Nairobi (NGO Shadow Report)

· 38 percent of all children are sexually abused by an adult or a family member by the age of 18 and 74 percent of those abused report severe damage or long-lasting consequences later in life; 11 percent of sexual abuse is perpetrated by a stranger, 29 percent by a family member and 60 percent by a person known to the victim (as quoted in the report of the SR, Para 7).


	OBSERVATIONS:
	Local perceptions:

The most common form of violence, which is domestic violence in the family, receives the least amount of attention because it is usually hidden and is deemed to be a private matter.  The resources devoted to address the issue are very limited (CO Data Form).

Customary laws in Kenya vary from one community to another, but where discipline of children is concerned, the saying “spare the rod and spoil the child” seems to hold true among most cultures.  The physical beating of a child when he/she has erred is seen as part of a normal upbringing, and such conduct is not seen as a violation of the child’s rights (CO Data Form).  

Media coverage:

The Country Office reports that violence in the family and home and violence in schools is covered “frequently” by the local press.  Violence against children in care or residential institutions (state or private), violence in work situations, violence in the streets, violence in detention facilities and prisons, and violence at the hands of the police is reported on “occasionally” by the local media (CO Data Form).  

Main areas of concern:

The three main areas of concern identified by the Country Office were:  violence in family and home, violence in care or residential institutions and violence in detention facilities and prisons (CO Data Form).

Additional observations:

· Physical abuse of street children by police is widespread, with little accountability for police actions. Girls are often sexually propositioned and exploited, and boys kicked, slapped or struck with rifle butts, canes or whips.   While street children continue to increase, the police and municipality are increasingly at a loss at what to do with them.  Government had reacted by criminalizing street children, rounding them up and detaining them in jails and remand centres. Street children also reported being abused by members of the public (CRADLE Study)

· Once they are arrested, street children stay in overcrowded prison cells with adult offenders. 

· Traditional practices such as early marriages and FGM affect girls negatively.  FGM is a practice that is sanctioned under a number of customary systems in Kenya (CO Data Form).

· Child domestic workers, most often young women, are vulnerable and subject to exploitation and abuse.  The problems and hazards associated with work included verbal, physical, psychological and sexual abuse, unwarranted punishment, little or no food, being overworked, with little or no pay, long hours of work, carrying heavy loads and injuries (UNICEF Study of CDWs).

· Commercial sexual exploitation, and sex tourism, especially with underage girls and boys



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The Kenyan legal system is composed of acts of Parliament, principles of common law and African customary law, in that order of hierarchy in the application of laws, as regulated by section 3(1) of the Judicature Act. The Judicature Act provides for the application of customary law to the extent that it is not repugnant to justice and morality (CO Data Form).

Kenya is essentially dualist, and international treaties do not have the effect of law in Kenya unless and until they are incorporated into Kenyan law through enactment by Parliament.  Courts have not made any judgments where international law principles have been considered.  In Okunda v Republic (1970), the court ruled that international law and domestic laws in Kenya are separate regimes (Human Rights Law in Africa, Centre for Human Rights).

The Kenyan Constitution is the primary legal norm for the protection of every citizen in the country.  The Bill of Rights guarantees every citizen, including children, certain inalienable rights.  However, it is important to note that the current Kenyan Constitution is silent on the rights of children.  It does not recognize children or recognize childhood.  Thus, it does not offer special protection for children against harmful practices like child labour, neglect and abuse, sexual exploitation, FGM and inhumane punishment in homes and schools.  The Government is currently reviewing the Constitution and a Draft Constitution is already in place.  The Draft Constitution has an entire section on children under the Bill of Rights.  The provisions made under this section are in line with the UN Convention on the Rights of the Child (CO Data Form).

The Children’s Act is the comprehensive piece of legislation dealing with legal issues with respect to children.  The Act consolidates three main statutes dealing with minors: the Adoption Act, Guardianship and Infants Act and the Children and Young Persons Act (CO Data Form).  A Sexual Offences Bill has been drafted to deal with the “new strains of violence” such as pedophilia and child pornography, internet-based sex crimes, and abuse of mentally impaired persons.  The Bill also raises the minimum sentences against sexual offenders (CO Data Form).

Gaps that have been identified in the law relating to violence against children include: lack of a comprehensive child welfare policy on sexual violence; lack of reliable data and statistics on violence against children, especially those in the rural areas; low level of funding for children’s programmes; the provision of psycho-social support for children who have been victims of abuse; and lack of follow up and programmes for reintegration of victims (CO Data Form).



	
	Specific laws and provisions:

The Children’s Act, 2001

The Children’s Act (Cap. 586) is comprehensive legislation on children’s matters.  

Section 10 of the Children’s Act establishes that every child shall be protected from economic exploitation and any work that is likely to be hazardous or to interfere with the child’s health or physical, mental, spiritual, moral or social development.  

Kenyan law prohibits commercial sex exploitation of children including through prostitution and other unlawful sexual activities. There are also related provisions, which prohibit activities that promote the aforementioned ills. These include abduction, kidnapping, child theft, procurement of immoral purposes and indecent exposure. Most provisions in Kenya prohibit the procurement or inducement of children into the trade of prostitution by third parties as well as living off the earnings of such dealings.  The Children’s Act in Section 15 provides that:  A child shall be protected from sex exploitation and use in prostitution, inducement, coercion to engage in any sexual activity and exposure to obscene materials. The Children’s Act, in recognition of a child’s vulnerability as a major contributory factor to prostitution and other forms of child exploitation, in Section 114 defines a child in need of care and protection to include one who has been sexually abused or is likely to be exposed to sexual; abuse and exploitation, including prostitution (CO Data Form).

The law has criminalized the sale and trafficking of children. Section 12(1) of the Children’s Act directly addresses the offence of trafficking and sale of children by unequivocally providing that; A child shall be entitled to protection from physical and psychological abuse, neglect and any form of exploitation including sale, trafficking or abduction by any person. Section 18 prescribes the penalty of imprisonment for a term of up to twelve months or a fine not exceeding fifty thousand shillings or both such fine and imprisonment for commission or omission of the stated offences. 

Of specific importance is section 174 of the Children’s Act, which restricts advertisements for adoption of children. This is particularly a crucial measure that should be applied to block the channel of illicit adoptions, which are already becoming a lucrative conduit for traffic in and sale of children. The Section provides that it shall be unlawfully for any advertisement to be published indicating that then parent or guardian of a child desires to cause the child to be adopted, or that a person desires to adopt a child, or that any person (not being an adoption society) is willing to make arrangements for the adoption of a child. Any person who causes to be published or knowingly publishes an advertisement in contravention of this section is liable on conviction to a fine not exceeding ten thousand shillings (CO Data Form).

Penal Code

The Penal Code (Cap. 63) in Sections 153 and 154 provides that people persons living on the earnings of prostitution or soliciting should be charged with a criminal offence. However children who have been involved in such dealings will be deemed as children in need of care and protection and will not be charged for the same .In the cases where they were lured into the business the persons who lured them will be responsible and not the children as the children are considered to be victims. However where the child voluntarily gets into the business, she will be charged and if found guilty upon sentencing a non-custodial sentence will be preferred against them (CO Data Form).
Incest by males and by females is also prohibited, and consent is not a defense to the act (sections 166 and 167).



	
	The Penal Code provides for a series of offences against morality, including rape (section 139), attempted rape, abduction or girls under 16 years of age (section 143), defilement of a girl under 14 years of age (section 145), procurement of any girl or woman to have unlawful sex in Kenya or elsewhere, prostitution or the exploitation of prostitution of others, frequenting of a brothel, procuring defilement by threats, fraud or administering drugs, and permitting or conspiring in defilement. 

The punishment for rape is life imprisonment with hard labour, with or without corporal punishment (Section 140).  

The Penal Code also protects boys aged below 14 years from indecent assault (sections 162-165) and protects girls from being detained in premises for immoral purposes (sections 151 and 166-167).  Protection from trafficking and illicit transfer abroad is provided for in sections 254-266, referring specifically to the protection of female children from being trafficked for purposes of prostitution or other immoral purposes.  Section 13(1) of the Children’s Act entitles a child to protection from physical or psychological abuse, neglect and any other form of exploitation, including the sale, trafficking or abduction of any person.  Subsection (2) provides a child who is a victim of abuse to appropriate treatment and rehabilitation in accordance with regulations made by the Minister.  

Section 174 of the Penal Code deals with the concomitant offence of child stealing, and provides that any person who forcibly or fraudulently takes or entices away or detains a child under the age of fourteen years with the intent to deprive any parent, guardian or any person who has the lawful care or charge of the child, or receives or harbours the child, knowing it to have been so taken or enticed away, is guilty of a felony and is liable to imprisonment for seven years. Chapter XXV (Section 254-266) of the Penal Code is particularly crucial in dealing with the practice of trafficking in children, for whatever purposes. The part outlaws the offences of kidnapping, abduction, concealment and slave trade, which are key to facilitating trafficking of children for sale and other purposes (CO Data Form).

The age of criminal responsibility is eight (section 14 of Penal Code).  Between the ages of eight and 14, a child can be held criminally responsible if it is shown that he/she had the capacity to know that the act or omission was wrong.  The Penal Code and Children’s Act both  forbid the imposition of the death sentence on a person who was under 18 years of age at the time of committing the offence.  A child who is proved to have committed murder may be detained at the President’s pleasure in a place and under conditions that the President may direct (Section 10(4) of the Children’s Act).  Corporal punishment for children has been outlawed as a punishment for children.  

Evidence Act

Corroboration is not required for the testimony of a child in a sexual offences case, provided that, where in a criminal case involving a sexual offence the only evidence is that of a child of tender years who is the alleged victims of the office, the court will receive the evidence of the child after warning itself and proceed to convict the accused person if, for reasons to be recorded in the proceedings, the court is satisfied that the child is telling the truth (Evidence Act) (CO Data Form).
Matrimonial Causes Act

The Matrimonial Causes Act defines children to mean: in the case of Africans, a male who has not attained the age of 18; and a female who has not attained the age of 13 years.  In effect, this allows for childhood marriages especially for girls (CO Data Form).



	
	Labour Code

Under the Employment Act (Cap. 226) the minimum age for employment in an industrial undertaking is 16.  This restriction does not apply to employees who belong to the same family as the employer, unless the undertaking is dangerous to the life, health or morals of the persons employed.  A child under the age of 16 may also be allowed to undertake industrial work if he or she is an apprentice under the Industrial Training Act (Cap. 237).  There is no legal minimum working age in the agricultural and services sectors and for domestic work.  The Employment of Women, Young Person and Children’s Act (Cap. 227) restricts the employment of children in certain employment settings.  It also empowers the President to prohibit the employment of children in certain economic sectors

Policies:

· In April 2001, the Minister of Education formally banned corporal punishment at schools as a matter of policy, and proposed to Parliament the elimination of the sections of the Education Act that provide for corporal punishment which were subsequently removed from the Education Act.  However, the policy did not provide punishment for teachers who carry out corporal punishment (NGO Shadow Report).

· There is a National Plan of Action on Commercial Sex Exploitation of Children. It contains a critical analysis of the laws and policies and judicial practices on child prostitution in Kenya. This document is the closest stakeholders have come to developing an intervention strategy targeting children who have been sexually exploited; including those exposed to prostitution .The production of this document is still at its formative stages.

Enforcement:

· Corporal punishment has been banned for use at schools and in institutions for children, but is still widely practiced at schools and the institutions, with cases of permanent injury or death reported in the press (CO Data Form).  Most of the amendments to the law dealing with the practice of corporal punishment only deleted part of those sections that prescribed it; thus, a grey area exists and corporal punishment is practiced with little consequences for the perpetrators in schools and in institutions (CO Data Form).

· There is a general underreporting of sexual exploitation, and seems largely due to non-existent or ineffective response mechanisms to provide support, protection and assistance to victims (SR Report, Para 22).  However, there has been an increase in the number of prosecutions and convictions on issues of sexual abuse with perpetrators receiving four to 20 years imprisonment for sexual violence against a minor (CO Data Form).

· Where cases are not reported o the police, the victim’s family and the accused tend to arrive at some form of compensation, either monetary or in the form of property.  In some cases, the victim may have been intimidated by the accused after the matter has been reported to the police, causing him/her to withdraw the case from the criminal justice system and settle for compensation (CO Data Form).

· Despite the employment laws, child labour is prevalent in Kenya.  Children work in plantations, mines and quarries, hawking and in households as domestic help.  
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Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, Report on the mission of the Special Rapporteur on the issue of commercial sexual exploitation of children to Kenya from 25 August to 1 September 1997 (28 January 1998) (E/CN.4/1998/101/Add.1), United Nations Special Rapporteur
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Available at: http://www.hrw.org/reports/2001/kenya/
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Violence in homes and families:

UKWELI – What every adolescent (and girls especially) should know about gender abuse – 79 (2002), Population Communication Africa

Available at: cradle@wananchi.com
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Available at: UNICEF Country Office

Defilement and rape (1996), Kenya Alliance for the Advancement of Children (KAACR)
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	ACADEMIC INSTITUTIONS:
	Moi University does research on street children in Eldoret.



	
	The University of Nairobi, Faculty of Law, offers a course on Children and the Law

	NATIONAL WORKSHOPS / CONFERENCES:
	· International Conference on Female Genital Mutilation in Nairobi in September 2004. 

· Child Trafficking and Sexual Tourism Conference in October 2004.




COUNTRY:  LESOTHO

Lesotho has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (21 September 1995)

· CRC (09 April 1992)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (24 October 2003)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (24 October 2003)

· ACRWC (27 September 1999)

· ILO Convention 182 (14 June 2001)

	SELECTED DATA:
	· After a child died in the Maseru Children’s Village, an NGO run children’s institution, an independent assessment of the home, sponsored by Save the Children UK, showed that about 50 percent of the children were malnourished, may were suffering neglect and standards of care were unacceptably low (NGO Shadow Report, p.13). 

· Research done by an NGO shows that sentences for offenders who abuse a child is arbitrary, not standard.  In 1999 for example, the cases included the rape of a 5 month infant by a 19 year old man (who was sentenced to 6 strokes with a light cane); rape of an 11 year old girl by a 23 year old man (Sentence: $115 fine); rape of a 16 year old girl by a 27 year old man (Sentence: $40); rape of an 11 year old girl by a 20 year old man (Sentence: $7 fine or one month’s imprisonment).  Compare this with the theft of a sock by two boys aged 16 and 17 ($4 fine); theft of a cap and t-shirt by a 16 year old girl ($20 fine); and theft of 50kg of maize and 5 litres of oil by a 16-year old ($15 fine) (NGO Shadow Report, p. 22)


	OBSERVATIONS:
	Local perceptions:

People do not want to get involved in violence against children at homes as it is seen as a private matter (CO Data Form).

Media coverage:

The Country Office reports that the local media reports on the following areas of violence against children “occasionally”:  Violence in family and home; violence in schools, violence in the streets, and violence at the hands of the police.  The media “almost never” reports on issues of violence in care or residential institutions (state or private), violence in work situations, violence in detention facilities and in prisons (CO Data Form).

Main areas of concern:

Issues of concern include physical and sexual abuse, corporal punishment as well as emotional and psychological abuse and discrimination against orphans and children living with HIV or AIDS.

Additional observations:

· Under both customary and civil law, a married woman never ceases to be regarded as a minor, under the care and control of her husband (NGO Shadow Report, p.10).

· The treatment of young offenders by various institutions responsible for the administration of justice is often inappropriate and abusive.  For example, Community Crime Watchers (Shapa! Shapa!) often treat children very harshly, as do chief’s courts.  NGOs reported of situation where a child was tied to a pole for the night after being found guilty by a chief’s court (NGO Shadow Report, p. 34)

· Street children, orphans and herd boys, children with HIV/AIDS

· Child domestic workers, who are most often girls



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

Lesotho is governed by a dual legal system with both customary and Roman-Dutch law equally recognized.  Customary law governs areas of marriages, divorce, inheritance, custody, adoption and maintenance.  Roman-Dutch law also covers these areas and this causes considerable problems in determining the law to be applied in cases of adoption of children, custody in cases of divorce, succession and inheritance.

Lesotho hopes pass the Children’s Protection and Welfare Bill shortly. The Bill is an outcome of a consultative process involving relevant government ministries as well as NGOs working the field of child protection.  The process was initiated three-years ago as one of the projects under the Lesotho Law Reform Commission.  The Bill is intended to consolidate and reform the laws relating to the protection and welfare of children and to provide for incidental matters in order to bring various pieces of legislation in line with current child protection issues and also with the international standards on human rights of children.  It covers two main categories of children –those in need of care and welfare and those who are in conflict with the law.  For the purposes of the Bill, a child is a person under the age of 18 years or in relation to criminal proceedings, one who has attained the age of criminal responsibility (below 10 years of age) (DRAFT- ESAR Legislation Summary (as of 17 October 2004)).  

The Government established the Child and Gender Protection Unit (CGPU) in 2002 to respond to increasing cases of abuse, exploitation, neglect and violence against children and youth.  

Gaps that have been identified in the laws relating to violence against children include: lack of data and statistics on cases reported and prosecuted; and that state actors are not always empowered to assist child victims; structures created to assist children (Master of the High Courts, Child-Friendly Courts) are under-resourced in terms of finances and human resources and thus are not as effective as they could be (CO Data Form).

Specific laws and provisions:

Constitution, 1993

The Constitution, which was adopted in 1993, contains non-justiciable rights for children in section 32.  It states that: 

Lesotho shall adopt policies designed to provide that – (a) protection and assistance is given to all children and young persons without any discrimination for reasons of parentage or other conditions; (b) children and young persons are protected from economic and social exploitation; (c) the employment of children and young persons in work harmful to their morals or health or dangerous to life or likely to hamper their normal development is punishable by law, and (d) there are age limits below which the paid employment of children and young persons is prohibited and punishable by law.
Section 8(1) of the Constitution prohibits cruel, degrading or inhuman treatment.  However, subsection (2) provides that nothing contained in it or done under the authority of any law shall be held to be inconsistent with or in contravention of the section to the extent that the law in question authorizes the infliction of any description of punishment that was lawful in Lesotho immediately before the coming into operation of the Constitution.  



	
	Sexual Offences Act, 2003

The Sexual Offences Act, 2003, attempts to combat sexual violence and to prescribe appropriate sentences for sexual offences.  It aims to modernize, consolidate and simplify existing legislation that governs sexual relations between people and to protect the vulnerable, particularly children, the disabled, and the elderly.  Under the Act, engaging in sexual relations, which includes the exposure of genitalia, conducting a sexual act in the presence of another and the insertion of animate or inanimate objects into another without their consent or the ability to give consent in the case of children and the disabled constitutes an offence.  The Act also makes it unlawful not to report a case of child sexual abuse, when such information becomes available.
Criminal Procedure and Evidence Act, 1981

Children cannot be subject to solitary confinement, but corporal punishment can be practiced on male juvenile offenders pursuant to section 307(1) of the Criminal Procedure and Evidence Act.  Under section 308 of the Criminal Procedure and Evidence Act of 1981, males under the age of 21 years may be given a sentence of whipping.  Girls may not be whipped (section 309).  The section provides that:  The Court before which a male person under the age of 21 years is convicted of an offence may, in lieu of any other punishment, sentence that person to receive in private a moderate correction of whipping not exceeding 15 strokes with a light cane to be administered by such person and in such place as the sentence may be present thereat. The Child Protection and Welfare Bill will outlaw corporal punishment for all persons under the age of 18 in state institutions.

Prison’s Proclamation Act, 1957

The Prison’s Proclamation Act (1957) outlaws capital punishment for children under 18 years of age and pregnant women.

Labour Code, 1992

The Labour Code Order No. 118 of 1992 defines a child as anyone under the age of 15 years. This Act is commonly seen as applying to industrial work. Section 124 provides that no child shall be employed or work in any commercial or industrial undertaking, other than a private undertaking in which only members of the child’s family are employed. This family undertaking is to employ five members of the family.  Section 124 (2) allows exceptional situations of light work done by children that shall not constitute employment.  

The subsection specifically provides that light work done by children between the ages of 13 and 15 in technical schools or similar institutions where the Department of Education has approved such work shall not be regarded as child employment in a commercial or industrial undertaking.  Section 124(4) provides that any person who employs a child contrary to the provisions of this section shall be guilty of an offence and be liable on conviction to a fine of 300 maloti or to imprisonment for three months or to both.  Section 125 provides further restrictions on the employment of young persons with subsection (1) providing that no person shall employ a child or young person on any work which is injurious to health or morals, dangerous or otherwise unsuitable.  Subsection (4) provides that no person under the age of 16 years shall be required or permitted to work for more than four consecutive hours without a break of at least one hour, or work for more than eight hours in any one day.  Subsection (5) states that no person under the age of 16 years shall be employed under conditions preventing him or her from returning each night to the place of residence of his/her parents/guardian. Children are also prohibited from night work and mining. 



	
	Policies:

· The National Plan of Action for Children in Lesotho covered period between 1995-2000.

· Adolescent Health Corners have been opened in most Government and church hospitals (11 in the seven districts) to cater for adolscents’ problems such as sexual, physical and emotional abuse (CO Data Form)

Enforcement:

· Young persons under the age of 15 are regularly engaged in labour such as cattle herding and domestic work.  The provision prohibiting children from working when they are unable to return home each day is not practically applicable to domestic workers.  The labour code is generally disregarded.

· Child-friendly courts have been established to better address the issue of children in contact with the law who are sometimes abused in the ordinary courts of law or even during investigations. Training of judges, magistrates, police and social workers has been initiated. This is supported by WHO and the Government of Lesotho. The Probation Department has observed very little change in the procedures of the courts. Most magistrates and prosecutors are still not concerned with creating child-friendly environments. Probation Officers still have to guide them in cases where they get involved (CO Data Form).

· In practice, children are detained in adult district prisons.  There is only one detention centre for boys, the Juvenile Training Centre, where awaiting trial and sentenced young people are kept together. There is no distinction made between children in conflict with the law and children in need of care, and rather places them all together in the JTC or the women’s prison.  Further sentences for young offenders are often longer than the three years maximum stipulated in the Children’s Protection Act. Police stations may have separate cells for children, but this is generally not the case and children are placed in cells with adults.  Children also have been held from three days to a month before being brought to court.  

· Statistics on child abuse are very limited, with many unreported cases.  NGOs report that the majority of cases brought to their attention are not reported to the police, for reasons of shame, guilt, threats or attempts by adults to avoid scandal and stigmatization of the child (NGO Shadow Report, p.21).  The Children’s Protection Act is not much respected by the courts and police and prosecutors are also known to ignore the Act (Para 222).

· Corporal punishment is common in home and schools (NGO Shadow Report, p.22).  Traditionally, the corporal punishment was administered by using a willow stick that did not leave any permanent marks on the body of the person being whipped.  

 

	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/11/Add.20 (April 1998)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/739266a4d55f1969802566e2003f7b92?Opendocument
Complementary Report on the Implementation of the UN Convention on the Rights of the Child in Lesotho (May 2000), NGO Coalition for the Rights of the Child, Save the Children UK

Available at: http://www.crin.org/docs/resources/treaties/crc.26/lesotho_ngo_report.pdf
Concluding Observations of the CRC Committee, CRC/C/15/Add.147 (February 2001)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/ae3810fc637a1d6ec12569ee0032b0a3?Opendocument
Gender, Sexuality and HIV/AIDS (2004), UNICEF, UNFPA

Available at: UNICEF Country Office

In-depth analysis of the underlying contributory factors for transmission of HIV/AIDS in Lesotho – country-specific information, which complements the UN S-G’s Task Force Report on Women and Girls and HIV/AIDS in Southern Africa

UN Secretary-General Task Force Report on Women, Girls and HIV/AIDS in Southern Africa (2004), UN S-G Task Force

Available at: UNICEF Country Office

In-depth analysis of the contributory factors to the high rates of HIV/AIDS infection in the sub-region, particularly the gender dimension of the epidemic. Within that context, it considers violence against women and girls as one such factor.

Rapid Assessment of the Magnitude of Sexual Abuse against Children and Youth in 5 districts in Lesotho (2000), Ministry of Health and Social Welfare

Available at: UNICEF Country Office

Covers violence at work, in the streets and in the community

Factors Associated with Teenage Pregnancy in Lesotho (2002), WHO, Ministry of Health and Social Welfare 

Available at: UNICEF Country Office

Covers violence in the streets, schools, and neighbourhoods

Violence in homes and families:

Violence against women in Lesotho (2003), Ministry of Health and Social Welfare and WHO

Available at: UNICEF Country Office

The study was on violence against women and the girl child and was undertaken in four selected districts namely Maseru, Mafeteng, Butha-Buthe and Qacha’s Nek in 2001/2002

Child Victims of Sexual Abuse, Exploitation and Violence (2003), N.A.M. Fanana, Child Legislation Reform Project, Lesotho Law Reform Commission

Available at: UNICEF Country Office

One of six issue papers in a volume issued by the Lesotho Law Reform Commission in the context of the preparation of the new child protection legislation

The Problems of Orphans in Lesotho (2001), Itumelang Kimane, Ministry of Health and Social Welfare

Available at: UNICEF Country Office

Deals with child labour, physical, sexual, emotional/psychological abuse at homes, school and foster homes

Update on the Situation Analysis of Orphaned and Vulnerable Children in Lesotho (2004), Itumelang Kimane, Ministry of Health and Social Welfare, Save the Children Lesotho, and UNICEF

Available at: UNICEF Country Office

About violence against orphaned children in homes, schools, streets, and workplace

Violence in schools:

Gender Audit on Education Sector (2003), UNICEF and Ministry of Education and Training

Available at: UNICEF Country Office

Identifies gender issues in the country’s Education system that affect the quality of education and the participation both girls and boys. Sexual abuse and violence in the school system are raised in the report
Baseline Study on Knowledge, Attitudes and Practices on Reproductive Health and HIV/AIDS Among Young People in Maseru and Mokhotlong Districts (2004), Ministry of Gender, Youth, Sports and Recreation

Available at: UNICEF Country Office

Highlights violence against children with HIV at school and in communities

Impact Assessment of HIV/AIDS on Education (2004), Ministry of Education and Training and UNICEF

Available at: UNICEF Country Office

Highlights violence in schools, homes and communities as impact of HIV/AIDS takes its toll
Violence in work situations:

Study of Child Domestic Workers (2004) UNICEF, Ministry of Gender, Youth, Sports and Recreation

Available at: UNICEF Country Office

Addresses forms of violence in places of work, especially with regard to child domestic work

Child Workers in the Shadow of AIDS (2000), UNICEF New York with the Regional Office

Available at: UNICEF Country Office

Addresses violence in work situations and in the streets

Violence in the streets:

Rapid Assessment of the Magnitude of Sexual Abuse against Children and Youth in Five Districts in Lesotho (2000), Ministry of Health and Social Welfare

Available at: UNICEF Country Office

Addresses violence in the streets and in homes

Violence in custody and/or residential institutions:

Children in Institutional Care (2003), Matora Ntimo-Makara, Child Legislation Reform Project, Lesotho Law Reform Commission
Available at: UNICEF Country Office

One of six issue papers in a volume issued by the Lesotho Law Reform Commission in the context of the preparation of the new child protection legislation
Community-based Programmes for Children in Need of Special Care and Protection (2003), Itumeleng Kimane, Child Legislation Reform Project, Lesotho Law Reform Commission

Available at: UNICEF Country Office

One of six issue papers in a volume issued by the Lesotho Law Reform Commission in the context of the preparation of the new child protection legislation

Administration of Juvenile Justice System in Lesotho (2003), Lisebo Chaka-Makhooane for UNICEF and Juvenile Training Centre, Ministry of Justice and Human Rights

Available at: UNICEF Country Office

A review of the situation and treatment of children in the justice system

Administration of Juvenile Justice (2003), Lisebo Chaka-Makhooane, Child Legislation reform Project, Lesotho Law Reform Commission

Available at: UNICEF Country Office

One of six issue papers in a volume prepared by the Lesotho Law Reform Commission in connection with the drafting of the new child protection bill
 

	PARTNERS:
	Women and Law in Southern Africa (WILSA)

PO Box 2422, Maseru



	
	ANPPCAN Lesotho
Contact Person: Dr. Molapi Sebatane

National University of Lesotho

P. O. Roma 180

Lesotho

Tel:  +266 3 40 60 1

	
	Lesotho Council of Churches


	
	Men against Child Abuse



	
	NGO Coalition on the Rights of a Child (NGO-C)



	
	Lesotho Catholic Bishops Conference Social Concern Commission Justice and Peace Committee



	
	Federation of Women Lawyers (FIDA)



	
	Lesotho Girl Guides Association (LGGA)



	NATIONAL WORKSHOPS/ CONFERENCES:
	In 2003, a national stakeholder workshop was held to develop the Terms of Reference, roles and responsibilities of the CGPU.  There has been considerable capacity building of the Unit since its establishment, including:

· A three-week comprehensive training (May/June 2004) for participants from all 11 police districts and the police training college

· Training workshops on ‘play therapy’ techniques for CGPU staff from all 11 districts, together with other service providers such as teachers, social workers, probation officers and district youth officers.  Advanced training for the same group of people was held in November 2004.

A National Roundtable was held on the Children’s Protection and Welfare Bill.  Additionally, a National Roundtable was held on the Married Person’s Equality Bill.


COUNTRY:  MADAGASCAR

Madagascar ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (16 April 1989)

· CRC (18 April 1991)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (22 October 2004)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (22 October 2004)

· ACRWC (signed only, 27 February 1992)

· ILO Convention 182 (01 October 2001)

	SELECTED DATA:
	· In its global report for 1998, the Observatoire international des prisons (OIP) mentions various cases where children were subject to torture, cruel, inhuman and degrading treatment in police stations, prisons or re-education centres in Madagascar.  According to OIP, the treatment, which targeted children as young as 12 years old in some cases, included slapping, kicking, beating, hitting with a stick, flogging, whipping with an electric wire, burning with a candle on the back or on the feet.  These examples are not isolated cases. They reflect common practice.  Following a study conducted in 1996, OIP estimated that at least 37 ‘minors for 12 to 18 years old’, who were placed in the Anjanamasina re-educational centre, had been abused during their police custody.  Those children were also subject to corporal punishment, such as being obliged to walk on their knees on the road or being hit with stick or electric wires, in the centre itself (Quoted in NGO Shadow report, pp.6-7).

	OBSERVATIONS:
	Local perceptions:

In many areas, families traditionally take the view that violence against children is best dealt with within the family or village community, except in particularly serious cases. 

Media coverage:
The Country Office reports that violence in the family and home is “frequently” reported by the local media.  While violence in work situations, specifically sexual exploitation, and violence in the streets is “occasionally” reported on, violence in schools, in care and residential institutions (state and private), in detention facilities and prisons, and by police, is “almost never” reported on by the local media (CO Data Form).

Main areas of concern:

The main areas of concern are violence against children in homes and families, in schools, and in work situations, specifically engaged in the worst forms of labour and sexual exploitation (CO Data Form).

Government recognises that violence at home, sexual violence and sexual exploitation are important areas of concern. Several surveys were carried on these issues. A national campaign against sexual exploitation of children was launched in 2003. Ministries of Justice and Population, in partnership with UNICEF, carry out prevention, protection and rehabilitation activities to address these issues. Attention is also paid to the worst forms of child labour. A national plan of action was launched in 2004 and a national committee composed of representatives of the Government, the civil society, UNICEF and ILO/IPEC was set up.  Growing attention is being paid to juvenile justice (in particular access to justice and detention conditions). A national workshop is to be organised this year to draw the lines for a complete reform in this regard (CO Data Form).

Additional observations:

· In the past, the traditional practice of ‘rejections’ was very strong but this is on the decrease.  Especially in rural areas, the village community, the family group or simply the parents may reject a child because of the conditions in which his/her birth took place (born a twin, born on an unlucky day, born with certain deformities that are regarded as a threat to the social group, born in abnormal conditions etc.).  ‘Rejections’ were deemed illegal by legislation passed in 1963, but persisted.

· Discrimination against girls is still strong, as boys are seen as the future guardians of the family. 

· There have been complaints of ill treatment and all kinds of threats committed by prison authorities against children in detention (see NGO Shadow Report, p. 5).

	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

Madagascar is a civil law country strongly influenced by the French law, and has embarked in a legislative reform for the last two years.  As a result, at the end of 2001, the Ministry of Justice compiled all Malagasy legislation related to children’s rights.  The compilation was published and distributed to all judges, lawyers, the law faculty and the national school of Magistracy in 2002, as well as NGOs providing social services and working with children.  In 2003, the Ministry undertook a comparative analysis of the domestic legislation with regard to the CRC, and various stakeholders were consulted.  It was decided to review most of the legislation but to proceed piece by piece, rather than through the enactment of a comprehensive code for children. In 2005, a national committee in charge of reviewing all legislation regarding children was set up under the Presidency of the Ministries of Justice and Population. This Committee is composed of representatives of the various Government departments, UNICEF and ILO as well as representatives from civil society. Its first task was to review the legislation on adoption, both domestic and international. A new draft legislation on this matter will be submitted to the Parliament in May 2005 (DRAFT- ESAR Legislation Summary (as of 17 October 2004)).
UNICEF provided material support and technical assistance to the Ministry of Justice to: compile all relevant legislation on children’s rights, analyze their conformity to the CRC, and propose revision of the Ordinance 62-038 of 1962 on child protection. A draft law on protection of the child victim of trafficking, exploitation and abuse is ready and will be examined by the newly established National Committee on Legislation Review regarding Child Rights. It is envisaged that this new legislation on child protection and child friendly procedures will be submitted to the Parliament by this year. In 2005, in addition to these activities, technical assistance is provided to review the juvenile justice system as well as the family law, including adoption.  Support will also be provided to the National Committee on law review (CO Data Form).

Specific laws and provisions:

Constitution, 1992 (amended in 1995 and 1998)

The preamble to the Constitution explicitly mentions adopting as its own …The conventions concerning the rights of women and of the child, which are all considered an  integral part of the law.  



	
	Penal Code

The Penal Code contains a number of penalties in cases of violence towards children.  The Penal Code, article 351, lays down penalties for exposure, abandonment and neglect of a child such as to have caused death.  Under article 312, anyone who deliberately injures or assaults a child below the age of 15 years or who inflicts other forms of violence such as deliberate deprivation of food or care can be punished.  Violence and assault resulting in mutilation, amputation, loss of the use of a limb, blindness or other permanent disability are considered aggravated crimes and punishable by imprisonment with hard labour.  

Article 334 makes “procuring” an offence, punishable with imprisonment from 2 to 5 years and a fine between 5,000,000 and 50,000,000 Fmg.  Further, if the offence is committed against a minor, it is punishable with 5 to 10 years of imprisonment or a fine from 20,000,000 to 100,000,000 Fmg.  Pursuant to section 331, indecent assault and/or exposure (attentat a la pudeur/outraging modesty), committed or attempted without violence, against a child of less than 14 years, are subject to a 5 to 10 years imprisonment and a 10,000,000 to 50,000,000 fine. For indecent assault and/or exposure committed or attempted with violence of children aged less than 15, the offender may be subject to 5 to 20 years of forced labour.  Where rape has been committed against a child aged less than 15, the offender will be sentenced to forced labour.  In other cases of rape, the offender will be sentenced to 2 to 5 years imprisonment (article 332).  Article 356 allows for imprisonment from 2 to 5 years the offence of abducting a minor below 18 years old. 
Ordinance on Child Protection No. 62-038, 1962

As regards to minors who have committed a crime or who are in need of protection (article 3), Ordinance No.62-038 of 19 September 1962 on the protection of children stipulates that children under the age of 13 may be subject to educational counselling or to punishment if they have committed a serious offence, and a police warning if they committed a misdemeanor.  For children between 13 and 18, more complex measures apply and give large discretionary powers to the juvenile judge in order to decide whether the child is to be charged or not for the offence.  The child is fully entitled to  the excuse of minority (article 45) on the grounds of age, which reduces the sentence and mitigates the severity of the punishment. A young person who is between 13 and 16 and is guilty of an offence to be punished by capital punishment or life imprisonment will automatically benefit from the excuse of minority; therefore the sentence will be automatically reduced to ten to twenty years of imprisonment.  Generally whatever the sentence for the crime for an adult, it will be reduced to half for youth aged between 13 and 16.  For children between 16 and 18, age will not automatically be accepted as a mitigating factor.  If the offence is punishable by life imprisonment, the court may hand down a special substantiated decision rejecting the plea of mitigation.  However, capital punishment cannot be imposed on juveniles under 18 years of age (article 46).  The law does not allow sentences of physical punishment for child offenders.

1960 Decree

The 1960 Decree on the organization of a rehabilitation centre in Anjanamasina creates a closed centre for both children in conflict with the law and abandoned children or children having “difficulties”.

Labour Code

Welfare legislation prohibits the employment of children before the age of 15, even as apprentices, except for well-founded reasons.  It is prohibited to employ children under 18 years of age to do work that overtaxes their strength and is a source of danger to their health, morals, or work that is of an immoral character and contrary to the accepted standards of good behaviour, or work in public places where the consumption of alcoholic drinks occurs, or as stevedores or stokers on board ships, or dangerous or unhealthy work. 



	
	Enforcement:

· Physical punishment is still widely used in homes, schools and in the juvenile justice system (CO Data Form).

· The reality is that violence against juveniles exists but often does not come to the attention of the police or the courts.  In rural areas, a highly scattered population constitutes a fundamental obstacle since law enforcement officials are far away and there are few, if any, protective social structures.

· Due to serious overcrowding of prisons, it is not possible in most of the prisons to separate children from adults, or those who are awaiting trial and those convicted.    

· Despite the labour legislation, children work for their own survival and that of their family, as child domestic workers and other informal work that is outside the scope or ability of inspection by the government inspectors.  



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/8/Add.5 (July 1993)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/0e139911b4ec732c412561510037ea5e?Opendocument
Remarques de l’OMCT/SOS-Torture concernant l’application de la Convention relative au droits de l’enfant par Madagascar (1994), OMCT/SOS-Torture

Available at: http://www.crin.org/docs/resources/treaties/crc.7/Madagascar_OMCT_NGO_Report.pdf
Concluding Observations of the CRC Committee, CRC/C/15/Add.26 (October 1994)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/1ab8f0b189f72101412561510038867a?Opendocument
Second Periodic State Report to the CRC Committee, CRC/C/70/Add.18 (March 2003)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/6fcdcf33eaab03dcc1256d5900404aee?Opendocument
Rapport des ONGs concernant l’application des droits de l’enfant a Madagascar telle que decrite dans le rapport du Gouvernement (April 2003), Counseil Regional pour l’orientation des droits humains et actions

Available at: http://www.crin.org/docs/resources/treaties/crc.34/Madagascar_ngo_report.pdf
Rights of the Child in Madagascar: Report on the Implementation of the Convention on the Rights of the Child by Madagascar (September 2003), OMCT

Available at:  http://www.omct.org/pdf/cc/madagascar_09_2003_en.pdf
Concluding Observations of the CRC Committee, CRC/C/15/add.218 (October 2003)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/c19879d22756d595c1256df20033e725?Opendocument
Etude et analyse sur les droits des enfants en situation difficile dans les villes de Fianarantsoa, Mahajanga, Anstirabe et Antananarivo, juillet –décembre 1999, UNICEF et Ministère de la Population, de la Condition Féminine et de l’Enfance

Situation des enfants et des femmes à Madagascar, 1999 – 2000, UNICEF et Gouvernement de Madagascar

La violence à l’encontre des enfants, Etude qualitative 1997 – 1998, UNICEF et Ministère de la Population, de la Condition Féminine et de l’Enfance 

Violence in work situations:

Exploitation sexuelle des filles à Toamasina et Nosy Be, to be published in 2006, UNICEF et Ministère de la Population, de la Protection sociale et des Loisirs

Madagascar. Analyse de la situation des pires formes de travail des enfants, document synthétique de base, avril 2004, Ministère de la Fonction publique, du Travail et des Lois sociales et IPEC/BIT

Violence in the streets:
Les enfants des rues d’Antananarivo ville, evaluation des capacités des ONGs oeuvrant en leur faveur et leur perception vis-à-vis des prestations offertes, juin-aout 200, Unicef et Ministère de la Population, de la Condition Féminine et de l’Enfance



	PARTNERS:
	Child Rights and Child Protection Network in Antananarivo: the network is more informal (not as a committee). Police, justice, municipal social affairs and community workers in 11 fokontany are the main key players with some NGOs participation. The network focuses mainly on fighting against violence, abuse and neglect of the child. The “Bureau d’action social” at Isotry was supported to establish an emergency drop-in center for children victims of abuse and neglect. Awareness raising activities in the fokontany were carried out by the community workers for about 7500 children.  A data base is being maintained by the police (average of 30 cases of child abuse per month). In 2005, NGOs set up their own network; it is coordinated by Terre des Hommes.


	
	Child Rights Commission in Majunga: It is composed of representatives from the Tribunal, the Police, the Municipal Health Office, the gendarmerie, the Population, the Municipality and 30 NGOs. The main actor is the French NGO Enfants du Monde. In 2004, a specialized counseling cellule for child protection was set up. 



	
	Network against Mistreatment in Toamasina: It is composed of representatives of Tribunal, Police, Health and education department, gendarmerie, Population, Municipality, 14 fokontany and NGOs. It is very active in prevention (protective environment at the community level).


	
	Committee for AGEI (African Girls Education Initiative) in Nosy Be: Members comprise mainly municipality, CISCO, police, justice, NGOs.  Main activities so far consisted of awareness- raising in schools or during events such as the Donia festival.



	
	AGEI Committee in Sainte Marie:  Members comprise mainly municipality, CISCO, police, justice, NGOs. As with the Nosy Be Committee, fighting against exploitation of children is linked with girls education. 



	
	Municipal Partnership Platform in Fianarantsoa: It was very much involved in birth registration in 2002 and 2003. It started to restructure itself in 2004 following the appointment of a new mayor. It is mostly a municipal network regrouping all authorities and some NGOs.



	
	Child rights platform in Tulear: Newly set up, members comprise mainly municipality, CISCO, police, justice, NGOs. A child counseling unit has been established. It is very active in prevention against abuse and exploitation within the schools.



	
	Child abuse Committee in Diego: Members comprise mainly municipality, CISCO, police, justice, NGOs. It is very active in prevention.
 

	NATIONAL WORKSHOPS/ CONFERENCES:
	Training of law enforcers: judges were involved in drafting of law and trained through the child protection child rights committees, in addition to a special training at the National School of Magistracy on violence and abuse against children (CO Data Form).

Training of social workers: UNICEF provided support and technical assistance to the Ecole de Service Social to develop a reference manual for social workers on how to deal with a case of child abuse, including violence (all aspects are included including psycho social and legal aspects); a pool of about 12 reference trainers from all parts of the country was established and so far about 40 social workers have been trained (CO Data Form).

Training of law enforcers: UNICEF provides support to the police to train and equip specialized brigades on child protection. A manual is under way.

Awareness raising: UNICEF together with the Government produced a fiction movie picturing the story of two sisters, Vero and Haingo, one being sexually exploited and the other struggling to remain in school. There is also a radio theatre. Both are widely distributed throughout the country to raise awareness on abuse and exploitation.

UNICEF also developed training material and cards on child rights and protection from abuse. These materials are used by hundreds of community social helpers throughout the country.

A national workshop on the UN study will be organized in April 2005, followed by a sub-regional consultation.

For additional information, you can contact:

Valérie Taton, Child Portection Officer, UNICEF Madagascar, vtaton@unicef.org
Arisoa Raoelison, Assistant Child Protection Officer, UNICEF Madagascar, araoelison@unicef.org




COUNTRY:  MALAWI

Malawi has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (11 April 1987)

· CRC (01 February 1991)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (signed 07 September 2000)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (signed 07 September 2000)

· ACRWC (16 September 1999)

· ILO Convention 182 (19 November 1999)

	OBSERVATIONS:
	Local perceptions:

Malawian society is still reluctant to acknowledge abuse, violence and exploitation against children as a problem (CO Data Form).  Families, most of the time, prefer to settle matters through financial compensation and ultimately marriages, especially in the case of sexual violence perpetrated by teachers (CO Data Form).

Media coverage:

The local media cover issues relating to child rights violation from time to time. Such issues include sexual exploitation of girls, impact of child labour, rape and murder. Cases of child rights violation from the courts are also adequately reported. Over the years, UNICEF has observed an increase in the coverage of such protection issues, which is a result of the series of media sensitization undertaken during the current programme of cooperation. The broadcast media also produce audience participation programs on various forms of abuses and neglect (CO Data Form).

The Country Office reports that the local media covers the following areas “occasionally”: violence in family and home; violence in schools; and violence in work situations.  However, the local media “almost never” covers the following: violence in care or residential institutions (state and private); violence in the streets; violence in detention facilities and prisons; violence by the police and the use of capital punishment (CO Data Form).
Main areas of concern:

The main areas of concern include violence in schools, violence in detention facilities and prisons, and violence experienced at the hands of the police (CO Data Form).  

Additional observations:

· Harmful traditional practices and discrimination against girls continue such as early marriages, no right to inherit, no encouragement of girls education, preference given to boys over girls

· The Government has no specific policy in place for child abuse.

· Disabled children are thought of as a ‘curse’.  Consequently, care for such a child is not optimal.  

· At the primary school level, pupils are sometimes whipped, slapped, pinched or given some other form of corporal punishment when they are in the wrong, depending on their age, on the teacher and sometimes on the sex of the child.  In many cases, though, school punishment entails some form of manual work like sweeping the school premises, tending to school gardens, digging a school trash pit etc, as deemed necessary by the teacher or headmaster and depending on the severity of the offence (Para 316).

· Punishment at secondary school is rarely corporal. Light offences lead to manual work. In general, the most common punishments are rustication, suspension or expulsion, depending on the severity of the offence (Para 317).

· Currently there is a perceived increased indiscipline in schools and institutions of higher learning and teachers, parents and school authorities are blaming this trend on the advent for the respect of human rights, democracy and the attendant freedoms (Para 318).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The Malawi Law Commission is currently reviewing all laws affecting children.  The work under this programme commenced in 2001 with the establishment of a special Law Commission.  The Commission’s mandate is to review all laws affecting children so that the laws are in conformity with the country’s Constitution and international instruments to which it is a party.  The Commission identified two thematic areas – Juvenile Justice and Child Care and Protection – for special attention.  The Commission started with the area of juvenile justice. The review of the Children and Young Persons Act (Cap 26:03) recommended that new provisions include the concept of diversion, which entails diverting child offenders from the formal criminal justice system in minor cases.  It also recommends the establishment of specialized child justice courts.

Submission of the report together with the recommended draft legislation has been held back pending completion of the work of the second thematic area on which the Commission is currently working (DRAFT- ESAR Legislation Summary (as of 17 October 2004)).

Gaps that have been identified in relation to violence against children include: 

· A consolidated children’s Act that could encompass all laws relating to the protection and welfare of children: in this regard, it should be noted that the Malawi Law Commission and some other key Government stakeholders have been reviewing the Children and Young Persons’ Act and that  - in view of the extensive recommended changes to the existing Act - the Law Commission has recently recommended the repeal of the present Act on child justice and its replacement with a new Act under the new title “Child (Care, Protection and Justice) Act”;
· There is need for the laws to be consistent and in line with the CR especially in terms of age limit: the different pieces of legislation refer to different age limit e.g. 14, 16 and 18. This makes difficult the application and the understanding of the laws;

· The same for the need of harmonized, easily recognizable and culturally appropriate definitions of abuse, violence and exploitation;

· The lack of implementation of existing norms should also be recognized as a major gap (CO Data Form).



	
	Specific laws and provisions:

Constitution, 1994 (amended several times, the last time in 2001)

Article 23

(1) All children, regardless of the circumstances of their birth, are entitled to equal treatment before the law.

(2) All children shall have the right to a given name and a family name and the right to a nationality.

(3) Children have the right to know, and to be raised by, their parents.

(4) Children are entitled to be protected from economic exploitation or any treatment, work or punishment that is, or likely to – 

(a) be hazardous; 

(b) interfere with their education; or 

(c) be harmful to their health or to their physical, mental or spiritual or social development.  

(5) For the purposes of this section, children shall be persons under sixteen years of age.

Corporal punishment as a penal sanction is banned by the Constitution (article 19(4)) which states that: No person shall be subject to corporal punishment in connection with any judicial proceedings or any other proceedings before any organ of State.

The Constitution, article 22(8), states that: The State shall discourage marriage between persons where either of them is under the age of fifteen years.  The Convention on Consent to Marriage, Minimum Age for Marriage and the Registration of Marriage requires the state to punish those who cause child marriage and the betrothal of young girls below 18 years.  

Employment Act

The new Employment Act, No.6, section 21 prohibits employment of a child below the age of fourteen and specifies that children cannot work in: in any public or private agricultural, industrial or non-industrial undertaking, except for work done in the homes that does not attract a wage, vocational technical institution or other training institutions which is supervised and approved by a public authority, or which is part of the curriculum of an educational or vocational training institutions. Section 22 further prohibits a child between the age of fourteen and eighteen from being employed in any occupation or activity which is likely to be harmful to his/her health, safety, education, morals or development, or prejudicial to his/her attendance at school or any other training programme.  Section 23 requires every employer to keep a register of any employee under the age of eighteen for the purposes of inspection by the governmental labour inspectors.
Penal Code

Under section 14 of the Penal Code (cap 7:01), children are regarded as having criminal capacity at the age of 7, although there is a presumption that between the ages of 7 and 12 the child lacks criminal capacity.  The presumption can be rebutted by the State.  

The Penal Code, Part 2, Section 10 provides that a child (according to the current definition meaning a person below the age of fourteen years) cannot be sentenced to imprisonment for any offence or in default of payment of any fine, compensation, damages or costs.  The section goes further and provides that a young person can be imprisoned if it is proved that he or she is of an unruly character and he or she cannot be detained in an approved school.  Section 11 provides for punishment of children who have been found guilty of certain grave crimes like murder, manslaughter or offences under section 235 or 238 of the Penal Code.  It is provided that if so convicted, the child will be detained in a detention place during the pleasure of the President.  

. 



	
	Section 138 of the Penal Code makes it a criminal offence to have sexual intercourse with a girl below the age of 13 years even with her consent; such an offence is called defilement.  Subsection (1) states that any person who unlawfully and carnally knows any girl under the age of 13 years shall be guilty of a felony and shall be liable to life imprisonment with or without corporal punishment. Section 132 defines rape as any person who has unlawful carnal knowledge of a woman or girl, without her consent, or with her consent if the consent is obtained by force or means of threats or intimidation of any kind, or by fear of bodily harm, or by means of false representations as to the nature of the act, shall be guilty of the felony termed rape.  Section 133 prescribes the punishment for rape as death or life imprisonment, with or without corporal punishment.  Attempted rape also has a life sentence, with or without corporal punishment (Section 134).  
The Penal Code also covers situations were a person is taken against her will (section 135); in this case, the punishment is seven years imprisonment.  Further, Section 136 states that: any person who unlawfully takes an unmarried girl under the age of sixteen years out of the custody or protection of charge of her father or mother or other person having the lawful care or charge of her, against the will of such father or mother or other person, shall be guilty of a misdemeanour.  Indecent assault on females is found in section 138, and the punishment for indecent assault is fourteen years imprisonment, with or without corporal punishment.  Further, subsection (2) states that it is no defence to a charge of indecent assault on a girl under the age of thirteen to prove that she consented to the act.  

Issues of prostitution and trafficking are covered in the Penal Code.  Section 142 states that:  any person who, being the owner or occupier of premises or having or acting or assisting in the management or control thereof, induces or knowingly suffers any girl under thirteen to resort to or be upon such premises for the purpose of being unlawfully or carnally known by any man, whether such carnal knowledge is intended to be with any particular man or generally, shall be guilty of a felony, and shall be liable to imprisonment for five years.  
Under section 155 of the Penal Code, any person who unlawfully and indecently assaults a boy under the age of fourteen years shall be liable to imprisonment for seven years, with or without corporal punishment.

Section 157 deals with the crime of incest, and makes it a criminal offence for a man to have carnal knowledge of his granddaughter, daughter, sister or mother.  The punishment is imprisonment for five years, unless the girl is under thirteen, in which case it is life imprisonment.  

The Children and Young Persons Act, 1970

The Children and Young Persons Act provides that a person under the age of seven years is not criminally responsible for any act or omission and that anybody between the ages of seven and twelve can only be criminally responsible if it is proved that at the time of doing the act or making the omission, he or she had the capability of knowing that he ought not have done the act or made the omission.  The Constitution and the Penal code state the same and further provide that a child who is aged above seven but who is below 12 cannot be held criminally responsible for any criminal act or omission unless the prosecution proves that this child has capacity to know that it ought not do the act or make the omission.  The Children and Young Persons Act (cap 26:03) prohibits the death sentence against persons under the age of 18.  A young offender can be sentenced to corporal punishment by the High Court under Section 16 of Part 2.  
Part 2, section 20, makes provision that a child is considered to be in need of care and protection whenever the child, having no parent or guardian or a parent unfit or unable to exercise proper care and guardianship, or not exercising proper care and guardianship, is either falling into bad associations, or exposed to moral or physical danger or is beyond 

	
	control.  Exposure to moral danger is assumed whenever a child is found destitute, or is found wondering without any settled place of abode and without visible means of subsistence, or is found begging or receiving alms, or is found loitering for the purpose. In all these case, any administrative officer, police officers of or above the rank of sub-inspector, Social Welfare Officer or any other person appointed by the Minister for the purpose, may apprehend and bring before a juvenile court any person whom he has reason to believe to be a juvenile in need of care, control and supervision.   Parents, guardians may also bring a juvenile before a court if they are unable to control the juvenile.
Policies:

· The Community Based Population Education Programme has as one of its objectives to sensitize communities about the dangers of child labour.  The Government in 2004 adopted a National Code of Conduct on Child Labour.

· A National Policy on Orphans and Other Vulnerable Children was adopted in 2003, and a National Plan of Action for Orphans and Other Vulnerable Children was adopted in 2004.

· The Teachers’ Code of Conduct prohibits physical punishment against children in school.

Enforcement:

· Child labour exists in Malawi, and orphans are the major category of children working.  Domestic workers, especially girls, dominate the child labour market.  Children are also involved in hazardous and detrimental work on tobacco and tea estates.  Not all child labour is seen to be problematic, and rather there is a need to look at the conditions under which it is carried out to determine whether it is child labour.

· The Children and Young Persons Act is not always implemented especially relating to juvenile justice. Children are tried in open court, instead of closed juvenile courts, and while the Act prohibits publication of the particulars of a juvenile, journalists publish details with little problem.  Children are most often placed with adult offenders upon conviction or awaiting trial 

· Corporal punishment is commonly practiced in home and schools and is allowed under customary law.

· The sentences passed for child rapists have been light, the average sentence being less than 10 years.

· While customary law is largely unwritten, according to the council of chiefs, violence against children is first reported to the chief, who summons his council to decide on how best to intervene.  Depending on the severity of the violation, the council may just mediate between the victim and the perpetrator, or they may prescribe some penalty for the perpetrator, or they may refer the case to the police and/or the hospital (Study on VAC in Malawi, pp.10-11).

· In rural areas, because of economic pressure, lack of responsibilities and appropriate parenting skills, this principle is rarely applied. It is not unusual to find parents “selling their daughters”, benefiting from dowry payments and free themselves from the financial responsibility of taking care of their children. This practice is endorsed by the Constitution, which provides that “people who are between 15 and 18 years of age can be married in Malawi with the consent of their parents and/or guardians”, and justified by poverty and association of puberty with adulthood (CO Data Form).

· While the Teachers’ Code prohibits physical punishment at schools, no measures are stipulated in case a teacher is found guilty of physically punishing a student (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/8/Add.43 (August 2000)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/5d8d0ba03794f630c1256adb0034aee1?Opendocument
Concluding Observations of the CRC Committee, CRC/C/15/Add.15 (February 2002)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/f1efcdb3678f0d60c1256b590057d86e?Opendocument
Study on Violence against Children in Malawi (October 2004), Ministry of Gender and Children’s Welfare and Community Services and UNICEF

Available at: UNICEF ESARO Office

Study undertaken by Government for the UN Global Study on Violence against Children.

Violence Against Children in Malawi (2004), Government of Malawi and UNICEF

Available at: UNICEF Country Office

Violence in homes and families:
A Report on the Public Hearing on Domestic Violence (2001), Malawi Human Rights Commission

Child Abuse in Malawi: A Situational Analysis draft report (2001), Kaponda

Investigations Report of a Case on Young Girls (Minors) in Karonga Being Forced by their Parents to Marry Elderly People in Exchange for Cattle or in Repayment for Loans (2002), Malawi Human Rights Commission

National Program Against Child Abuse in Malawi (200), The National Task Force on Children and Violence in collaboration with the Save the Children Fund

Available at: UNICEF Country Office

Traditional Practices and their Effects on Girls (2002), Felicity Malewezi

Available at: UNICEF Country Office

Examines traditional practices such as early betrothal, allowing the prospective husband to stay with the girl before the final marriage decision is made and initiation ceremonies, and their impact on girls and women.  Also examines some practices that impact on boys 

An Assessment of the Perception of Human Rights, Especially those of the Girl Child: A Case Study of Karonga District in Areas of Iponga, Kaporo and Ngana (2003), Church and Society

Available at: UNICEF Country Office

Examines Kupimbira - a traditional practice extremely common among Nkhonde people in some Northern Districts of Malawi like Karonga  - which forces girls into early marriages for the interest of benefiting from dowry payments (e.g. cattle, land, maize), regardless of the age of the girls and the men.
Violence in schools:
An Investigative study into the Abuse of Girls in Schools in Malawi (2003), Kadzamira and Lemani (Centre for Educational Research and Training, University of Malawi

Violence in work situations:

Youth-to-Youth Study on the Prevalence of Child Sexual Abuse among the lake shore districts of Malawi (Mangochi, Nkhata Bay and Salima) (2004) Centre for Victimized Women and Children

Available at: UNICEF Country Office

Examines commercial sexual exploitation of girls and boys in three areas of Malawi

The Trafficking of Women and Children in the Southern Africa Region: Presentation of research Findings (2003), International Organization for Migration

Available at: UNICEF Country Offices

Examines the trafficking patterns in Malawi, including the recruitment of girls and boys into sex tourism.  Has been followed up with further research by IOM, and has resulted in the Government being more concerned about trafficking, as Malawi is clearly a source and destination country for women an children trafficked for the purpose of sexual exploitation.

Violence in the streets:

The Situation Analysis of Street Children in the Cities of Malawi (1999), Osman M and Ali D

Available at: UNICEF Country Office

Examines the prevalence, circumstances that cause children to end up on the streets, and the situation of children living on the streets in the three main cities in Malawi, Lilongwe, Blantyre and Mzuzu

Violence in custody and/or residential institutions:
A report on visits made to Northern Regions Prisons and Police Stations (2001), Malawi Human Rights Commission

Report on Juveniles in the Country’s Prisons and Police Cells (2002), Malawi Human Rights Commission

A survey study report on the Juvenile Offenders in Malawi Prisons and Reformatory Centres (1999), Centre for Youth and Children’s Affairs

Available at: UNICEF Country Office

Describes the situation and causes of criminality of young people.  There was evidence that children are kept in adult prisons and during arrest, they were beaten by the police 



	PLANNED/ UPCOMING STUDIES:
	Study on violence against children in the education sector: this study - which has been commissioned to Center for Social Research by ActionAid, CSCQBE and UNICEF - seeks to determine the extent to which violence acts as a barrier to girls accessing primary school education. The study will further determine the different types of violence that exist in primary schools, perpetrators and victims (including their age, class, etc) of these different forms of violence, where the violence takes place and why, the social and cultural context in which violence takes place and the existing mechanisms that perpetuate the occurrence of violence against girls in school environs. The concept of violence in this study is to be examined from both a cultural as well as a human rights perspective and participants in this study are requested to explain how the different forms of violence against girls can best be addressed (CO Data Form).

	PARTNERS:
	Chisomo Children’s Club 

P.O. Box 31215 Blantyre 3

Tel: +265 1 623 391

Fax: +265 1 623 391

chisomo@sdnp.org.mw
Mr. Nelson Mkandawire (Executive Director) 

+265 8 844 642

Violence on the streets, sexual abuse



	
	CEYCA (Center for Youth and Children’s Affairs)  

P.O. Box 30861 - Lilongwe 3

Tel: +265 1 751 390 or +2651 727 825

ceyca@malawi.net
Mr. Rodgers Newa (Executive Director) 

+265 9 931 461

Mr. Collins Chipendo (Focal Point for Juvenile Justice)

+265 9 239 960

Juvenile justice (violence in prison and Reformatory Schools), sexual abuse



	
	The Story Workshop 

Private Bag 266 Blantyre 

Tel: +265 7 622 426 or +265 1 620 335  

Fax: +265 1 620 263

pbrooke@sdnp.org.mw
Ms Pamela Brooks (Executive Director) 08 834 806

Child labour, GBV violence (from a communication/media perspective)



	
	Eye of the Child PO Box 3066 Blantyre 

maxwell712000@yahoo.com
eyeofthechild@malawi.net
bmandere@yahoo.co.uk
Pas-victor@sdnp.org.mw
Pas-eyc@sdnp.org.mw

Maxwell Matewere (Executive Director) +265 9 511 311

Juvenile justice (violence in prison), child trafficking, child labour, sexual abuse

	
	Malawi Human Rights Resource Center PO Box 891 Lilongwe 

Tel: +265 1 751 390 

Fax: +265 1 752 629

Mr John Phiri (Legal Officer) 

+265 8 825 182

All aspects of violence against children



	
	People Serving Girls At Risk PO Box 1841 Blantyre

girlsatrisk@yahoo.co.uk
cngombo@yahoo.com
Mr Caleb Ngombo

Executive Director

+265 8 890 083

Sexual abuse, commercial sexual exploitation, child trafficking



	
	Center for Alternatives for Victimised Women and Children 

PO Box 2793 Blantyre

alternatives@sdnp.org.mw 

sekaonep@yahoo.co.uk
Ms Stella Twea Executive Director

Commercial sexual exploitation



	
	Malawi Human Rights Youth Network 

PO Box 2353 Lilongwe 

Tel: +265 1 756 175

kwapata@yahoo.com
Mr Kingdom Kwapata (Executive Director)

+265 9 510 759

Violence against domestic child labourers



	
	Malawi Human Rights Commission 

Chief M’mbwelwa House Private Bag 378 Capital City Lilongwe 3 

Tel: +265 1 771 750

Fax: +265 1 771 751

Ms Emiliana Tembo

Executive Director

All forms of violence against children



	
	Law Commission

All forms of violence against children



	
	WILSA

GBV Violence



	
	Task Force on Sexual Abuse and Violence

Contact person: Mr. Penston Kilembe, Director, Social Welfare

Ministry of Gender, Child Welfare and Community Services

Private Bag 33, Lilongwe 3

In December 2000, Save the Children US funded a participatory consultation in order to develop a National Programme Against Child Abuse with the objective of elimination all forms of child abuse by the end of 2005. The plan amounted to a total of US$ 11,790,000 over 5 years. Funds for the implementation of the plan were supposed to be sourced by Ministry of Gender and managed by Ministry of Gender who was also mandated to coordinate all activities included in the Plan. In order to accomplish this task and ensure maximum coordination among stakeholders, the Ministry of Gender established a Task-force on Children and Violence. Although there is currently no consolidated list of stakeholders of the Task-force some of the members are from the following: Ministry of Education, Malawi Human Rights Resource Center, Save US, Save UK, Malawi Human Rights Commission, PAC/NICE, Ministry of Home Affairs, and Ministry of Justice.



	
	National Juvenile Justice Forum

Contact person: Tamburai Muchinguri, Deputy Coordinator, National Juvenile Justice Forum

Old Parliament Building

PO Box 412

Zomba


The National Juvenile Justice Forum (NJJF) is the key coordinating body on matters relating to juvenile justice and children in need of special protection.  It is established under the office of the Registrar of High Courts and its members are drawn from the High Court of Malawi, the Prisons Services, the Office of the DPP, the Malawi Human Rights Commission, some Government departments and NGOs. The NJJF is responsible for determining national policy on juvenile justice and in overseeing the work of the various fora below it.  It also provides a forum for discussion amongst various roleplayers and stakeholders and for informal lobbying of those represented.



	
	National Steering Committee and National Technical Working Group against Child Labour

Contact person: Paul Gondwe, Head, Control Unit against Child Labour

Ministry of Labour and Vocational Training

Private Bag 344

Lilongwe

Both committees are chaired by Ministry of Labour and Vocational Training (in the person of the Labour Commissioner, who is the person ultimately responsible for child labour within the Ministry). The Control Unit Against Child Labour – established within the Ministry of Labour and Vocational Training - provides secretarial support to both Steering Committee and Technical Working Group and is responsible for organizing meetings, sending out invitations and making follow-up, preparing minutes. UNICEF and ILO/IPEC act as technical advisors of the Steering Committee and the Technical Working Group. Members of the committees are takn from in-line Government departments (e.g. Ministry of Education, Ministry of Agriculture and Ministry of Commerce), the National Youth Council, Trade Unions organisations and the private sector


	
	Centre for Social Research

PO Box 278 Zomba

Contact person: Dr. Alister Munthali (Executive Director)

Tel: +265 1 524 800

Fax: +265 1 524 578

Munthali65@yahoo.com
All forms of violence against children, especially violence in the education sector



	NATIONAL WORKSHOPS/ CONFERENCES:
	Two-Day Consultative Workshop on ‘Violence Against Children’ 5th – 6th August 2004, Lilongwe

The aim of the workshop was to complete the UN questionnaire on VAC. Completing the questionnaire would invariably provide some comprehensive situation analysis of VAC in Malawi.




COUNTRY:  MOZAMBIQUE

Mozambique has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (21 May 1997)

· CRC (26 May 1994)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (06 April 2003)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (19 October 2004)

· ACRWC (15 July 1998)

· ILO Convention 182 (16 June 2003)

	OBSERVATIONS:
	Media coverage:

UNICEF Country Office reports that violence in family and home is reported about “frequently” by the local media.  Violence against children in schools, in the streets and by the police is “occasionally” the subject of reporting, and violence in detention facilities is “almost never” reported on by the local media (CO Data Form).

Main areas of concern:

The main areas of concern include: sexual abuse and assault, physical abuse and emotional abuse, and sexual exploitation in schools (CO Data Form).  Areas that get less attention include: domestic violence, corporal punishment, worst forms of child labour and child neglect/abandonment (CO Data Form).  

Additional observations:

· Girls and boys continue to be subjected to deprivation, both within the family and in society in general, especially in rural areas. This takes many forms, the most common being:  limited access to education; exploitation in various kinds of work; and subjection to premature marriage (Para 79).  The impact is most felt on girls and disabled children, especially in the rural areas.

· As a result of the colonial war and the more recent cycle of violence, it is estimated that there are about 2 million landmines in Mozambique

· The Government has expressed concern about the treatment of Mozambicans in South Africa, many of who are children and young people, who are detained in South Africa and deported, often in inhumane conditions back to Mozambique (Para 187)

· There have been several cases of child abuse that have shocked the country.  For example, a family kept a minor chained to a tree, alleging that he behaved badly.  In 1999, a citizen was accused of murdering and quartering his young niece (Para 188).  

· While Mozambique has been peaceful since 1992, studies have noted that children affected by the war developed social and psychological problems directly associated with their experiences, including nightmares, sadness, depression, aggressive behaviour, isolation, and loss of trust in adults  (Para 530).  

· Many of the children who were separated from their families during the conflict were subjected to physical and sexual abuse, and used in armed combat (Para 531).

· Street children and children who spend a part of their day on the street performing a variety of activities that contribute to their family’s income

· Abandoned children



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

A 2003 review of Mozambique’s legal framework to determine the scope and content of the existing laws’ response to children highlighted that the laws were fragmented, outdated and generally not in conformity with the CRC and other human rights treaties such as the ACRWC.  As a consequence, the following steps are being undertaken: the technical drafting of a comprehensive children’s act, through holding of public hearings and consultation to ensure consensus; finalizing the bill after incorporating comments received and review by an international consultant; tabling of the bill in Parliament.  The process has commenced.  

To minimize fragmentation, the bill looks at children in need of care and protection, children as victims of crime and children in detention, institutional reform (need for an independent child rights monitoring body such as a Commission or Ombudsperson), rights of the child, and clear identification of duty bearers to ensure that the rights of the child are fulfilled.  The process of the development of the bill will include extensive awareness-raising at the national and community levels, advocacy within and between beneficiary parties and lobbying with Parliamentarians.

(DRAFT- ESAR Legislation Summary (as of 17 October 2004)).

Gaps that have been identified in the law relate to the lack of provisions to criminalize sexual exploitation, child labour, child pornography and prostitution. There is also a lack of law enforcement mechanisms and an absence of a coherent legal framework. The laws related to commission of offences against children are not specific and well articulated e.g. laws to protect children from exploitation, domestic violence and abuse are not well articulated and do not sufficiently protect children as victims and witnesses (CO Data Form).

Specific laws and provisions:

Constitution, 2004

Article 47 (Child Rights) states that: 1. Children have right to protection and to the necessary care for their well-being. 2. Children may freely express their opinion, on matters of their interest, on ground of their age and maturity. 3. All acts related to children, practiced by public entities, either by private institutions, should mainly take into account the best interest of the child.
Article 121 (childhood) states that: 1. All children have right to family, society and State protection for their integral development. 2. Children, particularly the orphans, the disabled and the abandoned, have the family, society and State protection against any form of discrimination, of ill treatment and against abusive exercise of authority within the family and in the different institutions.  3. Child labor is forbidden either in school age or in any other.
The death penalty is outlawed by the Constitution (article 40).



	
	Labour Law 8/98

Under the Labour Law 8/98, legal capacity to work is acquired at the age of 15, with the possibility of minors aged 12 to 15 allowed to work under special circumstances.  Article 79 forbids employers from employing minors under 15 yeas of age, except in cases of derogation determined jointly by the Ministers of Labour, Health and Education, and with the authorization of their legal representatives.  This legal provision allows minors aged between 12 and 15 to work under special circumstances.  Article 80 urges those employing minors to adopt measures for their education and professional training and to provide them with working conditions appropriate to their age, avoiding any damage to their physical and moral development.   The normal period of work for minors between 15 and 18 shall not exceed 38 hours a week and a maximum of seven hours a day. Employers are required not to pay less than two-thirds of the adult wage for the same occupation.  The minor must undergo a medical examination before starting any work and must have a medical every year.  To implement the provisions, Ministerial Decree 17/90 of 14 February 1990, regulates labour inspection for employment of minors

Statute on Jurisdictional Assistance to Children 417/71

Article 108 of the Statute on Jurisdictional Assistance to Children (Decree No. 417/71) establishes the possibility of partial or total limitation on the exercise of parental authority in cases where parents seriously ill treat their children, deprive them of food, and the essential requirements of daily life or subject them to work that endangers their life or their moral or physical health (subsection c) or when parents have been sentenced as the perpetrators of or accomplices in crimes against their children, or are repeat offenders in crimes against minors (subsection f).

The right to protection against sexual abuse is covered in the Jurisdictional Statute of Assistance to Children, concerning people who exercise parental power over minors.  The decree determines that sexual abuse of the minor is just cause for restraining parental power.  Article 108 establishes that partial or total limitations on parental powers may be requested, amongst other things, in cases where the parents incite their children to crime and to corruption.

Penal Code

Article 345 of the Penal Code states that anyone who exposes or abandons and child under 7 in any place other than a public establishment intended to receive such children shall be sentenced to the corresponding prison sentence, between 2 to 8 years, and a fine.

Article 42 of the Penal Code establishes that children under 16 years of age are not criminally liable.  This means that no person aged under 16 can be subjected to criminal liability, i.e. the person may not be subject to penal measures depriving him/her of his/her liberty; rather the person can be subject to education or corrective measures.  Article 43 establishes that minors aged between 10 and 14 who acted without knowing what they were doing and all others who, for any other motive independent of their will, were accidentally deprived of the exercise of their intellectual faculties at the moment of committing the punishable act, may not be held criminally liable.  If the offender is under 21 years of age at the time of the crime, he or she will not receive a penalty greater than a prison terms of 12 to 16 years.  

If the offender is under 18 at the time of the crime, he or she will not receive a penalty greater than a prison term between two and eight years (article 108).  Corporal punishment is not part of the judicial practice in Mozambican courts for adults and children (CO Data Form).



	
	Article 391 of the Penal Code imposes a prison sentence on anyone guilty of a sexual offence carried out with violence against a person of the other sex, whether to satisfy lascivious passions, or for any other motive.  As regards children, this article specifically establishes that if the victim is under the age of 16, the penalty will be the same even if it is not proved that violence was used.  In article 392, the Penal Code also establishes that seduction leading to the deflowering of a virgin girl aged between 12 and 18 shall be punished by a prison term of between 2 and 8 years.  Under article 394, this sentence shall be increased to between 8 and 12 years for the rape of a child less than 12 years of age. Inciting, promoting or facilitating prostitution or corruption of any minor by someone responsible for him or her, to satisfy the dishonest desires of another person, will lead the parent concerned to a prison term of one to two years and a corresponding fine, and the suspension of political rights for 12 years (article 405).  Should a guardian or any other person charged with educating or looking after a minor under 21 commit the same crime, he/she can be punished with a prison term of between six months and two years and a corresponding fine, as well as the suspension for 12 years of the right to be a guardian or member of any family counsel, and the right to teach, direct or apply for office in any educational establishment.  As regards protection of minors against the activity of any person who habitually promotes or facilitated sexual abuse, article 406 lays down a prison term of three months to a year, a corresponding fine and the suspension of political rights for five years for anyone who habitually favours or facilitates the debauchery or corruption of a minor under the age of 21, to satisfy the dishonest desires of another person.

Law 6/99

To deal with the issue of child prostitution, Law 6/99 regulates the access of minors to public places of nocturnal entertainment.  It forbids children under 18 from entering cabarets, nightclubs, and similar places normally associated with the hotel and tourism industry.  There are penalties on those who break the law 

Policies:
· The Declaration of the Rights of the Mozambican Child contains a set of 12 basic rights.  The second part of the 11th Right declares that: You [the child] have the right to not be subjected to violence and ill treatment.
· Draft Ministerial Regulation on Minimum Standards of Care for Children in Institutions attempts to lay down minimum standards of care for children who are in institutions (CO Data Form).  

· The Social Action Strategy for the Child, adopted by Council of Ministers resolution 12/98 in 1998, defines the priorities and principles for ensuring the well being of children under 18 years of age in difficult circumstances and is intended to guide efforts to eradicate all social evils harmful to children – such as being abandoned, violence, delinquency, social exclusion and destitution.  It establishes the principle of integrated and multisectoral programmes to help protect child victims of family violence and the creation of mechanisms to prevent and provide advice on this phenomenon, such as legal and juvenile justice.

· A Draft National Plan of Action against Sexual Exploitation and Abuse

· Draft Gender Policy



	
	Enforcement:

· Despite the legal protections, minors are still being subjected to abuse and cruel treatment.  The most common cases arise when people mistreat children suspected of stealing.  Although declining, there continue to be isolated cases of police officers who use aggression to persuade minors to confess to the crime of which they are accused.  The most serious cases, however, arise form the tendency of people to take justice into their own hands. Aware that minors are not criminally liable, they mistreat and beat children suspected of robbery or other illegal acts.  This occurs principally amongst street children and adolescent drug addicts, who are frequently beaten up when caught in the act or in possession of stolen goods (Paras 185-186).

· Children are also treated badly and abused in shelters for minors, despite the contradiction between such acts and the creation of these institutions.  Given the legal void of the inspection role of the state, the real dimension of this problem is unknown (Para 189).

· The country has no institutions or authorities exclusively dedicated to looking after children who are suspects, accused of or recognized as guilty of offences under the Penal Code.  There is also no adequate system allowing the application of measure of assistance to education, as advocated under the law.  The common practice therefore for police and judicial authorities in dealing with children involved in infringement of the law is limited to warnings and reprimands, and in some cases to hold the parents responsible.  The children are released and handed back to their parents (Para 554).

· Government is trying to regulate child labour. However, especially in the rural areas and informal sector, children are engaging in work to supplement family incomes.  However, there is no definition of what constitutes hazardous labour or the worst forms of child labour. Further, penalties and criminal sanctions do not exist to punish those who employ children in hazardous occupations (CO Data Form).


	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/42/Add.11 (June 2000)

Available at:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/56cc902f2dfa9c8ec1256b19004eddf1?Opendocument
Supplementary Information regarding the situation for Children in Mozambique made by Save the Children Norway Mozamique Programme (September 2001), Save the Children Norway

Available at:

http://www.crin.org/docs/resources/treaties/crc.29/mozambique_ngo_report.pdf
Concluding Observations of CRC Committee, CRC/C/15/Add.12 (April 2002)

Available at:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/d8a28bd0a8c53653c1256bd800545e83?Opendocument
International Survey on Violence against Women – Mozambique – PRIMEIRO ESBOCO (2004), UN/MMCAS

Available at: UNICEF Country Office

United Nations Study on Violence against Women (Draft Report) (2004), University of Eduardo Mondlane, CEP

Available at: UNICEF Country Office

Violence in homes and families:
Baseline Study on Mitigation of the Impact of HIV/AIDS on Orphans and Vulnerable Children (2004), Save the Children Norway, Save the Children UK and Save the Children US

Available at: UNICEF Country Office

Assessment of the coping mechanisms of OVCs within families and communities.  Also looks at protection aspects (e.g. sexual abuse).

The Vicious Cycle of Sexual Exploitation, HIV/AIDS, Vulnerability & Violations of Children’s Human Rights (2001), UNICEF

Available at: UNICEF Country Office

Factors influencing child rights violations, prostitution and child sexual abuse – A study case of Ressano Garcia (2001), Baliera-ADDC/Campaign Against Sexual Abuse

Available at: UNICEF Country Office

Práticas Culturais em Relação à sexualidade e Representações sobre Saúde e Doença (2003), Dra. A.M. Loforte, CEF, Raculdade de Letras, UEM

Available at: UNICEF Country Office
Violence in schools:

Sexual Abuse against girls in Schools (2004-5) SCN/SCUS, FDC/RECAMA

Available at: To be completed

Assessment of numbers, characteristics of victims and perpetrators, circumstances of abuse, preventative measures in place, impact and consequences of sexual abuse, perception and awareness of child abuse in schools

Violence in work situations:

Prostitution, Sexual Abuse and Child Labour (2003), Campaign against child abuse/Terre des homes

Available at:  UNICEF Country Office

Appraisal of Sexual Abuse and Sexual Commercial sex of children in Maputo and Nampula (2004), Save the Children UK, Brigitt Bagnol-Pisa Paga

Available at: UNICEF Country Office

Prostitution, sexual abuse and child labour in Mozambique, the specific case of Maputo, Nampula and Tete (2004), MMAS/UNICEF

Available at: UNICEF Country Office

Childhood on the Market, Teenage prostitution in Southern Africa (2001), Perschler- African Security Review

Available at: UNICEF Country Office

Study on child prostitution and sexual abuse of children (2004), Provincial Directorate for Ministry of Women and Social Action, DPMAS Manica

Available at: UNICEF Country Office

Violence in custody and/or residential institutions:

Children in conflict with the Law (2003), Save the Children Norway

Available at: UNICEF Country Office

Assessment of children in conflict with the law, identification of possible solutions, creation of protection mechanisms based on international standards and advocate for prevention and compliance with minimum standards 



	PARTNERS:
	Mozambique Women Lawyers Association (AMMCJ) 
Contact person: Filomena Grachande -( 258 1) 408232
Deal with violence in the family and community



	
	Save the Children Norway 

Contact person: Salmina Merique - (2581)494805

Studies on children in conflict with the law



	
	Ministry of Women and Social Action 
Contact person: Francisca Sales – (258 1) 497901

Deal with all aspects of violence


	
	Police centers assist women and children who are victms of violence. 

Contact person:  Justina Cumbi – (258) 82 311 790



	
	Fundação para o Desenvolvimento da Comunidade(FDC) 

Contact person: Graça Machel/Sónia Romão - (258 1) 3551000



	
	Terre des Hommes (TDH) 

Contact person : Leia Boaventura-  (258 1) 302660



	
	Save the Children UK 

Contact person:  Julião Novela – (258 1) 498762



	
	Rede da Criança 

Contact person: Amélia Fernanda – (258 1) 314 214/5 



	
	Campaign against Child Abuse 

Contact person: Carlos Manjate – (258) 82 471 8886



	
	Liga dos Direitos da Criança (LDC) 

Contact person: Gregório Ulisses – (258) 82 556 975 



	
	Liga dos Direitos Humanos (LDH) 

Contact person: Alice Mabote – (258 1) 405 941 or 401 256



	
	Mulher, Lei e Desenvolvimento (MULEIDE) 

Contact person: Luisa Chadraca – (258 1) 82 392 325

	NATIONAL WORKSHOPS/ CONFERENCES:
	National Workshop on Violence took place on April 15-16, 2004 organized by Government of Mozambique in partnership with WHO and other partners.

WHO – Dr. Bakar Touré – (258 1) 492 732 

Ministry of Interior – Justina Cumbi – (258 1) 82 311 790



COUNTRY:  NAMIBIA

Namibia has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (23 December 1992)

· CRC (30 December 1990)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (16 May 2002)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (16 May 2002)

· ACRWC (23 July 2004)

· ILO Convention 182 (15 November 2000)

	OBSERVATIONS:
	Main areas of concern:

· Street children

Additional observations:

· Historically, women and girls have been discriminated against under traditional structures.  



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:
There are several bills including the Children’s Status Bill and the Child Care and Protection Bill (which will replace the Children’s Act when enacted) and the Child Justice Bill, which will impact on children’s protection in Namibia (Country Questionnaire)

The Namibian police have the Women and Child Protection Units in all 13 political regions.  All cases related to violence against children are being reported to these units. Where such a unit does not exist, the public can report directly to any charge office of the police. Currently there is an effort to train one focal point to deal with issues related to violence against women and children at each charge office (Country Questionnaire).

Specific laws and provisions:

Constitution, 1990

Article 15 of the Constitution states: 

(1) Children shall have the right from birth to a name, the right to acquire a nationality and, subject to legislation enacted in the best interests of children, as far as possible the right to know and be cared for by their parents.

(2) Children are entitled to be protected from economic exploitation and shall not be employed in or required to perform work that is likely to be hazardous or to interfere with their education, or to be harmful to their health or physical, mental, spiritual, moral or social development.  For the purposes of this sub-article children shall be under the age of sixteen (16) years.  

(3) No children under the aged of fourteen (14) years shall be employed to work in any factory or mine, save under conditions and circumstances regulated by Act of Parliament.  Nothing in this paragraph shall be construed as derogating in any way from sub-article (2) hereof.



	
	 (4) Any arrangement or scheme employed on any farm or other undertaking, the object or effect of which is to compel the minor children of an employee to work for or in the interest of the employer of such employee, shall for the purposes of article 9 hereof be deemed to constitute an arrangement or scheme to compel the performance of forced labour.

(5) No law authorizing preventative detention shall permit children under the age of sixteen (16) years to be detained.

The death penalty was outlawed by article 6 of the Constitution and cannot be reinstated.
Children’s Act, 1960

The main piece of children’s legislation is the Children’s Act, No. 33 of 1960. The central purpose of this law is the protection of children. This includes the provision of alternatives for punishment and rehabilitation of child offenders, as well as mechanisms for protection children from neglect, exploitation and harmful environments.  A child below 7 cannot be convicted of an offence, and where the offender is between 7 and 14, the state bears a special responsibility to show that the child acted knowingly.  The law provides special alternative punishment for children under the age of 18, and in some cases for children under 21.  Juvenile offenders are generally considered to be persons under the age of 18, and there are special provisions regarding the procedure and punishment for children under this age (Criminal Procedure Act, No.51 of 1977).  There are also a few special provisions in the criminal law for persons over the age of 18 but under the age of 21.  

The Children’s Act makes it illegal to cause or allow children under the age of 18 to beg, or to solicit alms for themselves, their families, or their custodians.  Street trading is forbidden for children under the age of 16, except as authorized by the by-laws of the local authority in question.  

Section 19 of the Children’s Act also makes it an offence to engage in the corruption of children, which makes it illegal for a parent, guardian, or other custodian of a child to allow the child to reside in or frequent a brothel, to contribute to the seduction, abduction or prostitution of the child, to contribute to the commission by the child of immoral acts, or to knowingly allow the child to consort with, or work for, aprostitute or person known to be of immoral character.  The offence applies equally to boys and girls. 

In terms of the Children’s Act section 1, a child can be declared by a children’s court to be a “child in need of care” if the child (amongst others): is in the custody of a person who has committed any of certain specified offences (such as assault, abduction or sexual offences) with respect to the child; or is in a state of physical or mental neglect.  If necessary, a child can be removed from the family environment to a temporary place of safety. The Children’s Act (section 20) also sets forth specific procedures to cover cases of medical neglect.  Whenever a medical officer has reason to suspect that a child is suffering from a disease or a curable physical defect, is infested with vermin, or is wearing filthy or verminous clothing, the child can be examined and given appropriate medical treatment of cleansing, without parental consent if necessary.  If the child’s parents or guardian fail to take proper action in such circumstances, they can also be found guilty of an offence. The Children’s Act makes it an offence for any person having custody of a child to ill treat, neglect or abandon that child in such a way that unnecessary suffering or injury to the child’s mind or body is likely to result.  It is also an offence for any person who is legally liable to maintain a child to fail to provide that child with adequate food, clothing, lodging and medical aid.



	
	Combating of Domestic Violence Act, 2003

The Combating of Domestic Violence Act, No. 8 of 2003 provides a framework for domestic violence related cases, which previously were handled under the common law.  Domestic violence is defined as physical, verbal, emotional, financial, sexual, economic, intimidation and psychological.  A child can apply for a protection order on his/her own or with the assistance of an adult.  Even if the child is not directly abused, the fact that the child is exposed the violence is grounds for granting a protection order (Country Questionnaire).

Combating of Rape Act, 2000

The Combating of Rape Act No. 24 of 2000 has particularly stiff penalties for the rape of children.  Marriage and other family relationships are no defense to a charge of rape.  The Combating of Immoral Practices Act supplements the law on rape by giving protection to children between the ages of 14 and 16 (Country Questionnaire)

Labour Act, 1992

The Labour Act, No. 6 of 1992 makes it illegal to employ a child under the age of 14 for any purpose and provides varying degrees of protection for children between 14 and 16 (section 42).  Children between 14 and 16 cannot be employed in mines, factories, electricity works, construction work, or in connection with the installation, erection or dismantling of machinery.  It is also illegal for an employer to establish a scheme whereby an employee’s child is required to perform labour on behalf of his or her parent, where the child is under the age of 18.  

Combating Immoral Practices Act, 1980

Consent to sexual intercourse is covered both by common law and statute.  At common law, a child 12 years or older can given consent to sexual acts.  However, there is a statute, which makes it an offence for a male to have or attempt to have intercourse or to commit or attempt to commit an immoral or indecent act with a girl under the age of 16.  The consent of the girl is irrelevant but the age of the accused may be taken into account.  The offender can escape conviction if he is a first offender under the age of 21 and the girl is a prostitute, or if he is under 16 and the girl deceived him into believing that she was over 16 years of age (Country Questionnaire).

Policies:
· The Gender Policy deals with the protection of women and children.  Article 6.2 of the policy defines violence against children and women as any act of gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women and children.

Enforcement:

· In 1991, the Supreme Court of Namibia in Ex Parte Attorney General: In re Corporal Punishment by Organs of State (1991 NR 178 (SC)) ruled that the constitutional guarantee of human dignity precludes the possibility of corporal punishment for both adult and juvenile offenders, as well as the use of corporal punishment in schools.   In schools, the Education Code of Conduct forbids corporal punishment and provides that physical force and restraint may be used against a student only to prevent bodily harm or to safeguard property

· Enforcement in the area of child abuse and neglect is difficult as there is a general public hesitancy to intrude on “family matters”.

· In practice, juveniles are seldom held in remand while awaiting trial.  The usual procedure is to release them with a warning into the custody of a parent or guardian.  However, where this is not possible, the lack of suitable alternative places of detention is problematic

	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/3/Add.12 (December 1992)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/9bc83a1dcd9feb59412561510039d4ba?Opendocument
Concluding Observations of the CRC Committee, CRC/C/15/Add.14 (February 1994)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/6e4a645fc200aaed4125615100388666?Opendocument
Study on Violence against Children in Namibia (December 2004), Ministry of Women Affairs

Available at: UNICEF ESARO Office

Study undertaken by Government for the UN Global Study on Violence against Children.

Violence in homes and families:

Child Sexual Abuse in Namibia (Presentation) (2003), Presentation for the Gender –Based Violence and Health Conference of the Medical Research Council

Available at: http://www.mrc.ac.za/conference/gender/presentations.htm


	PARTNERS:
	Legal Assistance Centre

PO Box 604, Windhoek, Namibia




COUNTRY:  RWANDA

Rwanda has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (03 September 1981)

· CRC (23 February 1991)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (23 May 2003)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (14 April 2002)

· ACRWC (11 May 2001)

· ILO Convention 182 (23 May 2000)

	SELECTED DATA:
	· According to the report on the genocide prepared by the Ministry of Local Administration and Social Affairs, a minimum number of 1,074,000 persons died in 1994, and more than three million were displaced inside and outside the country during that time.  The UNHCR registered 1,385,213 returns between November 1996 and June 1997 from the DRC and Tanzania.



	OBSERVATIONS:
	Local perceptions:

Gender based violence is a common practice in Rwanda as traditionally the role of women is marginalized.  Furthermore, corporal punishment is practiced and deemed acceptable at homes and at schools (UNICEF CO).

Main areas of concern:

· Girls, orphans, child headed households and street children.

Additional observations:

· Rwanda experienced a brutal historical collapse with the war of 1990, and the genocide of 1994.  In the context of the war and genocide, several hundred thousand Rwandan children lost their parents or were separated from them.  Almost all children went through traumatic experiences during the war, some of them being injured or threatened, or forced or trained to kill or torture.  Women and girls were raped, leading to trauma, unwanted pregnancies, exposure to STDs and HIV/AIDS, while others also participated in the genocide.

· Approximately 5,000 children under the age of 18 participated in the genocide, many of who are still awaiting trial in remand in Rwanda’s prisons.  The majority of these children are below the age of criminal responsibility, as they were below the requisite age when the crimes were committed.  In addition, there have been reported cases of children being forced, after torture, to confess to killing during the genocide (HRW Report).

· Children identified by the Department for Social Welfare and Protection of Vulnerable Groups include: Children affected by armed conflict (refugee children, ex-combatants); child heads of households, including orphans of the genocide; children and young people living or working in the streets; lone children; juveniles in conflict with the law; working children; child victims of violence, especially sexual violence, abuse and neglect; juvenile victims of sexual exploitation; children infected with or affected by HIV/AIDS; disabled children and infants living with their mothers in prison.

· Street children are rounded up and placed in ‘reeducation centres’ where they are deprived of their liberty, whether or not they have committed a crime.  They do not have the necessary protection of the law (UNICEF CO).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:
Rwanda uses the Romano-Germanic legal system, with influenced Belgian law as introduced into Rwanda during Belgian colonial rule.  In recent times, however, some elements of Anglo-Saxon law have been incorporated into the Rwandan system.

The supreme law of Rwanda is the Fundamental Law (26 May 1995), comprised of the Constitution of 10 June 1991, the Arusha Peace Agreement of 4 August 1993, the Rwandan Patriotic Front Declaration of 17 July 1994 and the Convention of the political parties of the same year.  The Rwandan Civil Code places custom as secondary to legislation.

The justice system faces the problem of prisoners accused of taking part in the genocide; their number is estimated to be 120,000.  To deal with the backlog and at the same time to seek reconciliation, the country has adopted gacaca courts.

Specific laws and provisions:

Constitution, 1991

Article 26 provides that:

Liberty of teaching shall be guaranteed, except for the punishment of infractions committed in the exercise thereof…

Labour Code, 1967

Articles 24, 120 and 126 of the Labour Code of 28 February 1967 prohibit employment of a person under the age of 18 without the express authorization of the person exercising paternal authority over him/her and to employ him/her at night in industrial enterprises or their outbuildings.  In labour law, no child under the age of 14 may be given a job, even as an apprentice, except where the Minister responsible for labour has pronounced a derogation for special circumstances (article 125).  

Penal Code

Articles 358ff of the Penal Code concerning indecent assault and rape increases the sentence when the victim is a child under 16 years of age.  Prison sentences range from one to 15 years for indecent assault without violence, subterfuge or threats against a child under 16, and from six moths to five years against a person over 16.  The sentence is increased to between 5 and 20 years imprisonment when the assault is committed with violence.  In article 360, paragraph 3, the Penal Code provides for 10 to 20 years imprisonment for rape of a child under 16 and for the death penalty if the rape caused the victim’s death.

The Penal Code establishes penal majority at age 14.  However, in the best interests of the child, lesser penalties are laid down for offenders under 18.  Article 77 of the Penal Code states that:  Where the perpetrator or accomplice of a crime or an offence was over 14 and less than 18 years of age at the time of the offence, the penalties shall be as follows if he is liable to a criminal sentence: if liable to the death sentence or life imprisonment, he shall be sentenced to between 15 and 20 years imprisonment; if liable to imprisonment or a fine, the sentence handed down may not be more than half those which he would have been given if he had been 18 years of age.


	
	Article 323, paragraph 1 of the Penal Code provides anyone who has voluntarily struck, caused injuries to or committed any other serious violence against a child under 14 or a person who is unable to defend him or herself because of his/her physical or mental condition is punishable by imprisonment of one to five years, or fine not exceeding 20,000 Rwandan francs.  If the blows or injuries caused death, the sentence is life imprisonment or capital punishment, depending on whether or not there was any intent to kill (article 324).  

Article 20 of the law on the rights of the child and protection of children against violence stipulates that a child may not be subjected to cruel, inhuman, or degrading treatment or punishment.  Article 32 provides for imprisonment from four months to three years and a fine of 50,000 francs for anyone who inflicts cruel treatment, suffering or inhuman or degrading punishment on a child.

Civil Code

Only children above the age of 14 may be deprived of their liberty on the grounds laid down by law.  However, the Civil Code (Book 1, article 351) authorizes fathers and mothers who have serious dissatisfaction with the conduct of their minor child (of whatever age) to indicate the relevant facts to the legal authority, which may where appropriate order the internment of the child in a re-education establishment for a period of between 1 and 12 months
Law on Child Rights and the Protection of Children Against Violence, 2001 

In the first section, the rights in the CRC are reproduced.  The second section is about criminal law and establishes tough penalties including capital punishment for those guilty of violence and abuse against children. Most of the law remains inapplicable, due to lack of complementary regulations (UNICEF CO). 
Policies:
· The Ministry of Gender and Family Promotion (MIGEPROF) has developed a Plan of Action against Gender Based Violence (December 2004).
· In January 2003, the Government approved the National Policy for Orphans and Vulnerable Children. This policy defines what an OVC is and describes 15 different categories, including children victims of sexual abuse and violence. For all OVC, it establishes clear objectives to better protect them and promote their rights. This National Policy has been translated into a concrete National Plan of Action in 2004.

Enforcement:

· Despite the prohibition in the law on the rights of the child and protection of children against violence, corporal punishment is practiced in homes and at schools.

· Child domestic workers, mainly girls, are a common form of child labour and often involve exploitation.

· The Government is accused of using violent roundups of street children, to “address the problem” by arresting children on the streets.  The police often use violence during the process of arrest.



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/8/Add.1 (September 1992)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/3e0472b02927f499412561510037ea4c?Opendocument
Concluding Observations of CRC Committee, CRC/C/15/Add.12 (October 1993)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/710f4c44e01928fb412561510037ea7a?Opendocument
Second Periodic State Report to CRC Committee, CRC/C/70/Add.22 (June 2002)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/4ae60c3b4838628bc1256e2f005b5c60?Opendocument
Lasting Wounds: Consequences of Genocide and War on Rwanda’s Children (March 2003), Human Rights Watch

Available at: http://www.hrw.org/reports/2003/rwanda0403/
Deals with children as targets in the genocide and the lasting consequences on them; children who participated in the genocide, children as victims of abuse and exploitation and children on the streets

Broken Bodies, Torn Spirits: Living with Genocide, Rape and HIV/AIDS (April 2004), African Rights

Violence in homes and families:

Rapport d’Enquete sur la Violence Sexuelle a l’egard de l’enfant en Province de Butare (December 2003), Universite Nationale du Rwanda

Report of Research on the Violence against Women in Rwanda: from January 1998 to March 2003 (June 2004), Ministry of Gender and Family Promotion conducted by the IRC



	PLANNED / UPCOMING STUDIES:
	UNICEF will conduct a study on sexual harassment and violence in the education system in 2005 (UNICEF CO).



	PARTNERS:
	FAWE

Ministry of Gender and Family Promotion (MIGEPROF)

Ministry of Justice

Ministry of Labour

Ministry of Local Government and Social Affairs

Save the Children UK

USAID

UNAIDS

National University of Rwanda

Penal Reform International

Many local NGOs and other organizations




COUNTRY:  SOMALIA

Somalia has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CRC (signed only, 09 May 2002)

· ACRWC (signed only, 01 June 1991)

	SELECTED DATA:
	· Ranks 161 of 163 countries in the Human Development Index


	OBSERVATIONS:
	Media coverage:

The Country Office reports that the following areas of violence against children are “almost never” reported on by the local media:  violence in family and home; violence in schools; violence in care or residential institutions (state and private); violence in detention facilities and prisons; violence by the police; and capital punishment (CO Data Form).

Main areas of concern:

The main areas of concern are violence in the family and home, violence in schools and violence in detention facilities and prisons (CO Data Form).

Additional observations:

· Landmines and unexploded ordnances are still found in the country.

· Many parents are forced to pay to smuggle their children out of the country.  They often have to pay criminal syndicates to get the children out, engaging in human trafficking.  Somali children forced to migrate without a family unit are more vulnerable to exploitation and abuse.

· Unaccompanied and separated children.

· Female genital mutilation is widely practiced

General information:
Following the breakdown of the national government, most regions have reverted to either Islamic (Shari'a) law with a provision for appeal of all sentences, or traditional clan-based arbitration. The Siad Barre regime was ousted in January 1991; turmoil, factional fighting, and anarchy have followed for thirteen years. In May of 1991, northern clans declared an independent Republic of Somaliland that now includes the administrative regions of Awdal, Woqooyi Galbeed, Togdheer, Sanaag, and Sool. Although not recognized by any government, this entity has maintained a stable existence, aided by the overwhelming dominance of a ruling clan and economic infrastructure left behind by British, Russian, and American military assistance programs. The regions of Bari and Nugaal and northern Mudug comprise a neighbouring self-declared autonomous state of Puntland, which has been self-governing since 1998, but does not aim at independence; it has also made strides towards reconstructing a legitimate, representative government, but has suffered civil strife in 2002. Puntland disputes its border with Somaliland as it also claims portions of eastern Sool and Sanaag. Beginning in 1993, a two-year UN humanitarian effort (primarily in the south) was able to alleviate famine conditions, but when the UN withdrew in 1995, having suffered significant casualties, order still had not been restored. The mandate of the Transitional National Government (TNG), created in August 2000 in Arta, Djibouti, expired in August 2003. Discussions regarding the establishment of a new government are ongoing in Kenya. Numerous warlords and factions are still fighting for control of Mogadishu and the other southern regions (CIA Factbook, as of 14 December 2004) 



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	Thus, there has not been, until very recently, a government. There are several regional authority structures, some more effective than others. Somaliland has the most stable and accountable government (but remains unrecognised by the international community). Puntland has a similarly stable authority structure but with less accountability to the population. The South of the country has a number of very regionally based authority structures.  As of early this year there has been a newly ‘elected’ government in exile, which has been unable to travel to Mogadishu due to security constraints. It is fair to say that the government, in actual terms, does not recognise violence against children as a problem at the moment. The priority is more related to the establishment of the government, which is not at all guaranteed. Somaliland and the regional authorities do recognize violence against children as an issue, but there is little or no capacity to address the issue (CO Data Form).

Gaps include attention to gender-based violence, which receives little attention by authority structures.  Female Genital Mutilation is another form of gender-based violence, which does not receive the required attention, although many of the authority structures have expressed support for its total abandonment. Another form of violence that is almost unrecognised is the pervasive discrimination shown towards members of disadvantaged and minority communities. This ranges from access to social services to conflict related violence against which these communities have no recourse (CO Data Form).

Further, with a newly established Transitional Federal Government whose priority is national security above all other considerations the priorities for national legislation for the protection of children are multiple and all encompassing. There is currently no national legislation of any sort. The international community as well as civil society is waiting to see whether the government will be able to establish itself before bringing the attention of the government to such legislation (CO Data Form).

Specific laws and provisions:

Since there are no recognised government structures in Somalia, and the new Transitional Federal Government has not yet taken up its seat in Somalia this is not something which can be answered at this time (CO Data Form).

Customary / Shari’a law does allow for capital punishment for children over 14 years of age (CO Data Form).

The last operative constitution was approved by national referendum in August 1979.  It was suspended on 27 January 1991.

Enforcement:

· Incidences of capital punishment of children are extremely rare, with the preferred method of justice being compensation rather than sentencing. The same applies to corporal punishment (CO Data Form).

· Parents and teachers do routinely carry out corporal punishment and are generally not perceived to be in breach of any laws (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Human Rights Status Report: The Somali Situation (2003), Novib Somalia

Available at: UNICEF Country Office

A Gap in their Hearts: The Experience of Separated Somali Children (January 2003), IRIN News

Available at: http://www.irinnews.org/webspecials/Somalichildren/default.asp
Violence in homes and families:

From Perception to Reality – A Study on Child Protection in Somalia (2003), UNICEF 

Available at: UNICEF Country Office

Examined 8 thematic areas: violence against children; children involved in hostilities; children without primary caregivers; children on the streets; children engaged in hazardous and exploitative labour; children belonging to disadvantaged groups; children with problems affecting their physical, mental or social development; children in conflict with the law



	PLANNED/ UPCOMING STUDIES:
	The following areas will be the subject of study:

· Orphans and Vulnerable children, which will also examine violence against children

· The Child Protection Study will be updated within the next two years

· As part of the UN Transition plan, there will be joint assessments which will look at violence, amongst many other issues



	PARTNERS:
	There are Child Protection Networks established in the following regional capitals of Somalia, made up principally of local non-governmental organisations:

1) Mogadishu

2) Merca

3) Baidoa - somaliyouth2004@yahoo.com or ishahrsomalia@yahoo.com
4) Beledweyne - baarey95@hotmail.com or buulaay1@hotmail.com
5) Dhusa Mareeb

6) Galkacyo - vitamin30@hotmail.com
7) Garoowe - nugalyf@hotmail.com OR yaacaziiz@hotmail.com 

8) Bosasso - aidorg@hotmail.com   OR isnino03@hotmail.com
9) Hargeisa



	
	Novib Somalia  

Contact:  Jnduko@novibsomalia.org or icandela@novibsomalia.org
Deals with human rights 


COUNTRY:  SOUTH AFRICA

South Africa has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (14 January 1996)

· CRC (16 July 1995)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (30 July 2003)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (signed only, 08 February 2002)

· ACRWC (07 January 2000)

· ILO Convention 182 (07 June 2000)

	SELECTED DATA:
	· One in four young men questioned reported having sex with a woman without her consent by the time he had reached 18 (quoted in HRW report).  

· 57 percent of all the parents with children under 18 reported using corporal punishment with 33 percent using severe corporal punishment (beating with a belt or stick).  The most common age of children who are smacked is 3 years of age and the most common age of children who are beaten with a belt or other object is 4 years old.  Of those parents who reported that they smacked their children in the past year, 30 percent were men and 70 percent were women. (HRSC Survey).

· On 15 May 2002, the Minister of Safety and Security gave the following figures in Parliament:  Between January and September 2001, 15,650 rapes of children were reported to the South African Police Services (SAPS).  Of these, 5,859 victims were under the age of 11, and 9,791 were aged from 11 to 17.  The Child Protection Unit (CPU) of the Durban SAPS reported that they receive between 37 and 40 new cases of child rape every week and the CPU in Johannesburg reported a similar figure of 200 cases every month (as quoted in SR Report. Para 21).  



	OBSERVATIONS:
	Media coverage:

There is a great deal of publicity about violence against children in the local and national press (CO Data Form).  Recently, the press reported the existence of a child pornography and child prostitution ring in South Africa.  
Main areas of concern:

Violence in families and homes, in schools and in detention facilities and prisons are the main areas of concern identified by the Country Office (CO Data Form).

Additional observations:

· Traditional practices such as early pregnancy for girls and virginity testing are harmful to children.  

· Sexual violence and exploitation against girls at school, by teachers and/or other students is a big area of concern.

· Underage children entering into informal employment, most often due to poverty, is a big area of concern.

· Child domestic workers, while not considered to be large numbers in South Africa, continue to be an issue of concern.

· There have been shocking reports of rape of infants, which may be related to the myth with respect to the “curing of AIDS” by sleeping with a virgin.  

· Orphaned children, and child headed households

· Commercial sexual exploitation, especially with underage girls and boys, and the use of South Africa as a major hub for child trafficking.

· The age of perpetrators of violence and sexual abuse is decreasing, as is the age of victims.  



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

Due to the legacy of apartheid, South Africa has one of the highest levels of income inequality in the world.  The country faces the challenge of dealing with both a first world and a third world order.  

The Children’s Bill was initially developed by the SA Law Reform Commission in consultation with hundreds of civil society organizations and community groups and various organs of state over a period of five years.  However, while the Bill has been with Government, it has undergone several changes, which weaken it from its original focus and protection of children.  For example, the provision for a Children’s Protector to monitor the implementation of the Act has been removed, the proposed children’s court structure has been significantly downgraded and provisions that were specifically designed to address the situation of children in difficult circumstances have been removed (DRAFT – ESAR Legislation Summary (as of 17 October 2004)).

Most child rights activists feel that the bill, as it stands, does not go far enough in protecting children’s rights, and is a far cry from what was originally envisaged by the Law Reform Commission during its consultative process.

South Africa has one of the highest violence rates in the world, with violence against women on the increase.

The major gaps identified in the area of violence against children include the lack of adequate support to child victims of violence (while there is a national instruction in place, its application is limited); focus on prevention of abuse; rehabilitation of offenders; and legal procedures for dealing with perpetrators are inadequate (CO Data Form).

Specific laws and provisions:

Constitution, 1996 (No. 108 of 1996)

Section 28 of the Constitution is the section on children’s rights:

(1) Every child has the right-

(a) to a name and a nationality from birth;

(b) to family care or parental care, or to appropriate alternative care when removed from the family environment;

(c) to basic nutrition, shelter, basic health care services and social services;

(d) to be protected from maltreatment, neglect, abuse or degradation;

(e) to be protected from exploitative labour practices; 

(f) not to be required or permitted to perform work or services that – (i) are inappropriate for a person of that child’s age; or (ii) place at risk the child’s well being, education, physical or mental health or spiritual, moral or social development; 

(g) not to be detained except as a measure of last resort, in which case…the child may be detained only for the shortest appropriate period of time and has the right to be – (i) kept separately from detained persons over the age of 18 years and (ii) treated in a manner, and kept in conditions, that take account of the child’s age…

Capital punishment was found to be unconstitutional by the Constitutional Court.  



	
	The Domestic Violence Act, 1998

The Domestic Violence Act (No. 116 of 1998) covers domestic violence, sexual abuse, economic abuse and emotional and psychological abuse in the home. The Act says any health-care worker, social worker, teacher or person dealing with children must report child abuse immediately to the police. The police must: explain the child's rights to the child, including explaining that he/she can lay a criminal charge against the abuser and do this in a language that the child understands; explain what protection a child can get; help to find a safe place for the child to stay; help to take the child to a medical officer; and take the child to a welfare worker.  The following people can apply for a protection order under the Domestic Violence Act to stop someone abusing a child: family members; parents of a child or people responsible for a child; a child under the age of 21, without the help of a parent or guardian; any person, including a health service provider, police officer, social worker, teacher, neighbour, friend, relative, or minister, who has a material interest in a child's well being.
The Abolition of Corporal Punishment Act, 1997

The Abolition of Corporal Punishment Act, Act 33 of 1997 repeals all statutory provisions of legislation, which authorized the imposition of corporal punishment by courts of law, including customary courts.

Basic Conditions of Employment Act, 1997

The Basic Conditions of Employment Act, 1997 (No. 75 of 1997), section 43 states:

1. No person may employ a child -

(a) Who is under 15 years of age; or

(b) Who is under the minimum school-leaving age in terms of any law, if this is 15 or older.

2. No person may employ a child in employment – 

(a) That is inappropriate for a person of that age;

(b) That places at risk the child’s well-being, education, physical or mental health, or spiritual, moral or social development

3. A person who employs a child in contravention of subsection (1) or (2) commits an offence.

Section 46 makes it an offence to assist an employer to employ a child in contravention of the Act and to discriminate against a person who refuses to permit a child to be employed in contravention of this Act. Section 48 prohibits forced labour and makes it an offence to cause someone to engage in forced labour.  

South African Schools Act, 1996

The South African Schools Act of 1996, section 10, outlaws corporal punishment at school. 

The National Education Policy Act, 1996

The Act provides that: No person shall administer corporal punishment, or subject a student to psychological or physical abuse at any educational institution.

Correctional Services Amendment Act, 1994

The detention in prison or police cells of juveniles awaiting trial was outlawed by the Act (No. 17 of 1994). This was subsequently amended to allow for detention under certain conditions (Correctional Services Amendment Act, No. 14 of 1996).



	
	The Child Care Act, 1983

Chapter 8 of the Child Care Act, 1983 (No. 74 of 1983), covers the Prevention of Ill-Treatment, and Unlawful Removal of Children, and Prohibition of Employment of Certain Children.  Section 52A states that subject to the provisions of the Act or any other law, no person may employ or provide work to any child under the age of 15 years.  The Minister can grant exemptions to this provision.  Section 52A(5) makes it an offence for any person to contravene the provision.

Section 14(4) of the Child Care Act includes in the definition of “child in need of care” a child who: lives in or is exposed to circumstances which may seriously harm the physical, mental or social well-being of the child; is in a state of physical or mental neglect; has been physically, emotionally or sexually abused or ill-treated by his or her parents or guardian or the person in whose custody he or she is. The Act allows for police or Child Welfare officials to take abused or neglected children away from their homes, to a 'place of safety' until an enquiry is held in the Children's Court to decide whether the parents or guardian are fit to have custody of the child. They will be deemed unfit if they: are so mentally ill that they cannot provide for the child; assaulted or ill-treated the child or allowed someone else to assault or ill-treat the child; let the child commit crimes, or be seduced, kidnapped, or used as a prostitute; do not support the child by providing maintenance; neglect the child or let someone else neglect the child; cannot control the child, for example to make sure he or she goes to school regularly; abandoned the child; and/or do not seem to have any means of support.  
Regulations under the Act prohibit the use of corporal punishment of children in children’s homes, schools of industry and reform schools.

The Sexual Offences Act, 1957

The Sexual Offences Act, No. 23 of 1957, was amended to provide for a definition of commercial sexual exploitation as: the procurement of a child to perform a sexual act for a financial or other reward payable to the child, the parents or guardian of the child, the procurer or any other person.  The Act makes it a criminal offence for any person to be involved in the commercial sexual exploitation of children and failure to report commercial sexual exploitation of children to the police constitutes a criminal offence.  The Act prescribes the age of consent to sexual intercourse as 16 years old and prohibits various activities relating to procurement, keeping a brothel and prostitution.  
Policies:

· The National Programme of Action for Children has been adopted and sets out the obligations of various ministries and departments on children’s issues.  

· Child Abuse Protocols have been developed which outline the steps for dealing with abuse using a multi-sectoral approach (CO Data Form).

· The Final Draft of the National Child Labour Action Programme for South Africa ((CLAP) is a culmination of a process undertaken by the Department of Labour and the ILO – International Programme on the Elimination of Child Labour (IPEC), to redress the worst forms of child labour in South Africa, in accordance with the requirements of the ILO Conventions and other international instruments.  The CLAP process involved the collection of data, qualitative research, consultation with stakeholders, including with children, and several draft strategy documents, which was overseen by an inter-sectoral National Steering Committee.  The CLAP identifies a wide range of activities falling within the mandates of government departments and agencies.  
 

	
	Enforcement:

· Sexual harassment of girls at school persists, with most cases not reported to the police and either dealt with internally by the school, or by the girl withdrawing from school altogether (HRW Report).

· While violence against children and women is a serious problem, with South Africa having one of the highest rape rates in the world, there is serious underreporting of rape and assault for various reasons including that the police consider violence a domestic matter and do not effectively respond, contrary to the requirements of the law.  Other alleged reasons for underreporting or subsequent withdrawal of cases include:  as most sex crimes are against children are committed within the family or by individuals known to the family, family members may block the child’s access to the criminal justice system; many families are threatened or bribed into not reporting the offence; many children do not reveal what happened to them out of shame, guilt, and confusion; the legal failure to recognize male rape, coupled with the stigma attached to homosexual activity and perceptions of male vulnerability; many children and those caring for them to not have access to police stations, particularly in rural areas; even where access is facilitated, there is often a lack of confidence in the local SAPS and criminal justice system, and the belief that the children will suffer secondary victimization at the hands of the justice system remains high (SR Report, Para 29).

· Corporal punishment is widely practiced by families.  While it is outlawed at schools, it is still practiced in some schools, especially in rural areas, and may also take different forms such as cleaning of classrooms.
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	PARTNERS:
	Community Law Centre, Children’s Law Project

Private Bag x 17, Bellville 7535

Tel: +27 21 9592950

Fax: +27 21 959 2411

www.communitylawcentre.org.za
Children in conflict with the law



	
	Lawyers for Human Rights, Child Rights Project

30 Timber Street, 4th Floor, Allied Building, 

Pietermaritzburg 3200

Tel:  +27 33 3421130

Fax:  +27 33 3949522

www.lhr.org.za
Children in conflict with the law, refugee children



	
	Office on the Rights of the Child in the Presidency

Monitoring and coordination of information

	
	National Child Rights Committee (NCRC)

Community-based data collection and, in some provinces, community mobilization



	
	Children’s Institute

Tel:  +27 21 6895404/8343

Fax: +27 21 6898330

http://web.uct.ac.za/depts/ci/
Research on children’s rights



	
	Institute for Security Studies (ISS)
Veale Street

Block C, Brooklyn Court

New Muckleneuk, Pretoria

Tel:  +27 12 346 9500

Fax: + 27 12 460 0998

www.iss.co.za
Research, including on domestic violence



	
	Centre for the Study on Violence and Reconciliation (CSVR)

4th Floor, Braamfontein Centre

23 Jorissen Street

Braamfontein, Johannesburg

Tel: +27 11 403 5650

Fax: +27 11 339 6785

www.csvr.org.za
Research and sharing of documents relating to crime



	
	Resources Against Child Abuse and Neglect (RAPCAN)

D.P. Marais Centre

Main Road, Retreat

Cape Town

Tel: +27 21 7122330

Fax: +27 21 7122365

www.rapcan.org.za
Contact person: Carol Bower



	
	Save the Children Sweden

Contact person: Ulrika Soneson

Regional Office for Southern Africa, Pretoria South Africa

PO Box 40788, Arcadia 0007

Tel: +27 12 341 1186

Fax: +27 12 341 1125



	
	Children First

Contact person: Deborah Ewing
91 Spring Road 
Durban 4094
Tel: +27 (0)31 465 2031 
Fax: +27 (0)31 465 7594 
email: deb@i-mediate.co.za
www.childrenfirst.org.za
Publishes articles and publications on children’s rights

	ACADEMIC INSTITUIONS:
	Vista University – has a training programme on “introducing the child witness”

University of the Western Cape – through the Community Law Centre


COUNTRY:  SWAZILAND

Swaziland has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (25 April 2004)

· CRC (06 October 1995)

· ACRWC (29 June 1992)

· ILO Convention 182 (23 October 2002)

	OBSERVATIONS:
	Additional observations:

· Swaziland is one of the four hardest hit countries by the HIV/AIDS pandemic, with an estimated infection rate close to 50 percent.

· Polygyny, the practice of a man to take more than one wife, is widespread in the country, and by the King himself.  In 2002, the King selected another wife at the reed dance ceremony.  Since the girl was not 18, her mother launched a claim of kidnapping against the King and his advisors.  When the matter reached the court, there was pressure placed on the judge residing to drop the matter, which precipitated in a crisis in the judiciary as the bench of the court of appeal resigned.

· Harmful traditional practices such as virginity testing and the reed dance are practiced.



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:
Swaziland is a monarchy, which has recently undertaken drafting of a constitution.  However, the process has been controversial as it is being drafted with close advisors of the King, with little input from civil society.  In addition, the draft Constitution does little to change the balance of power i.e. absolute power remains with the King.

 Specific laws and provisions:

Draft Constitution

The draft Constitution, in section 30 states: 

(1) A child has the right to be protected from engaging in work that constitutes a threat to the health, education or development of that child. 

(2) A child shall not be subjected to abuse or torture or other cruel inhuman and degrading treatment or punishment subject to lawful and moderate chastisement for purposes of correction. 

(3) The child has the right to be properly cared for and brought up by parents or other lawful authority in place of parents. 

(4) Children whether born in or out of wedlock shall enjoy the same protection. 

(5) Children have the duty to respect their parents at all times and to maintain those parents in case of need. 

(6) Every Swazi child shall have the right to free education in public schools at least up to end of primary school within three years of the commencement of this Constitution. 

(7) Parliament shall enact laws necessary to ensure that – 

(a) a child has the right to the same measure of special care, assistance and maintenance as is natural for its development from its natural parents, except where those parents have effectively surrendered their rights and responsibilities in respect of the child in accordance with law;

(b) a child is entitled to reasonable provision out of the estate of its parents; 

(c) parents undertake their natural right and obligation of care, maintenance and proper upbringing of their children; and 

(d) children receive special protection against exposure to physical and moral hazards within and outside the family. 



	
	 A girl under the age of twelve (12) cannot consent to sexual intercourse according to the common law, where as under statutory offences, a girl under the age of sixteen (16) cannot in any way consent to sexual intercourse. A boy under the age of fourteen (14) years is incapable of committing rape, but can be charged for indecent assault. If a boy is 14 years and above he can be charged with rape, under the common law.  Having sexual intercourse with a woman without her consent constitutes the offence of rape. It an only be committed by a man, but a woman can be prosecuted as an accomplice in rape when she assists a man to commit a rape. The offence of rape is provided by Common Law and by the Girls and Woman Protection Act.  Common law offences also include abduction which is defined as taking a minor out of the custody of her/his parent or guardian with the intent to marry or have sexual intercourse with that minor, incest, which is people of the same blood relation engaged in sexual intercourse, and sodomy which is sexual intercourse per anus between two human males.

In Swaziland there is no legislation covering the child prostitution.

 



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Violence in homes and families:
Violence in schools:

Violence in work situations:

Violence in the streets:
Violence in custody and/or residential institutions:



	PARTNERS:
	Council of Swaziland Churches

	
	Lawyers for Human Rights

PO Box 3639, Mbabane

Tel:  +268 4043516

Fax:  +268 4045226



	
	Save the Children Fund

PO Box 472

Mbabane

Tel: +268 45181

Fax:  + 268 44719




COUNTRY:  TANZANIA

Tanzania has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (19 September 1985)

· CRC (10 July 1991)

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (24 May 2003)

· CRC Optional Protocol on Involvement of Children in Armed Conflicts (11 November 2004)

· ACRWC (16 March 2003)

· ILO Convention 182 (01 September 2001)

	SELECTED DATA:
	· Nearly half of Tanzania’s 16 million children are not in school or learning life or employment skills.

· Corporal punishment is used in schools and in homes.  This has included the following:  contorted body positions, frog jumps, push ups, kneeling down, standing in bright sunshine, lying on sand, lifting stones, and other punishment.  In a study conducted in 1997, 65.4 percent of pupils and 85 percent of parents accepted corporal punishment (Study quoted in State party report, Para 189).


	OBSERVATIONS:
	Media coverage:

The Country Office reports that the local media covers violence in detention facilities and prisons “frequently”.  However, violence against children in family and home, schools, residential institutions (state or private), work situations, in the streets, and by the police is only “occasionally” the subject of reporting.  Finally, capital punishment is “almost never” the subject of local media (CO Data Form).

Main areas of concern:

The main areas of concern include violence against children in their homes and families, in work situations and in the streets.  Violence in schools is also problematic (CO Data Form).

Additional observations:
· The situation of child domestic workers, who are most often girls, is of concern.  In a study conducted in 2000, most girls complained about their conditions of work, although some said that they were lucky and had found a family where they lived a secure and reasonably contented life, although they had to work hard.  Many problems were mentioned including:  long hours and hard work; salaries very low, or not paid at all; physical and verbal abuse; basic conditions (food, rest and a place to sleep) are lacking; poor health because of bad conditions; forced sex with employers, or sex with men in exchange for gifts; lack of appreciation on the part of employers (UNICEF Study).

· HIV/AIDS is linked to the issue of child domestic workers – firstly, children’s parents die leaving orphans, most of whom need to fend for themselves and siblings; many of these children enter into domestic work.  Secondly, domestic workers are susceptible to sexual abuse and exploitation, as they are often completely alone in big cities, with a little, if any salary.  Under these conditions, girls enter into sexual relations with men for money and gifts, or cannot deal with the advances of the employer or his children (UNICEF Study).

· Traditional views of girls and women, especially in the rural areas, discourage women from becoming educated, as girls are not seen as a worthwhile investment.   

· Early marriages and pregnancy for girls is a common phenomenon. Girls who become pregnant are expelled from school and are not allowed to return.  Discrimination also exists in the area of inheritance.  

· Corporal punishment is practiced in homes and in schools, and is allowed by law.  Teachers, parents, pupils and the authorities acknowledge its existence.  Some think it is a good thing to administer corporal punishment as part of the socialization process – in fact, some parents believe that without corporal punishment, children will be “spoiled”.  They argue that corporal punishment is part of the African way of rearing children (Para 188).

· The practice of female genital mutilation is common on the mainland for certain ethnic groups especially in the Northern regions.  



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:
There are no relevant provisions restricting the sentencing to children to life imprisonment or the death penalty.

There are essentially two legal frameworks, with legislation for mainland Tanzania and for Zanzibar.

Gaps that have been identified in the laws relating to violence against children include a lack of national education rules prohibiting corporal punishment in schools, the Penal Code (as amended by the Sexual Offences Special Provisions Act) allowing for corporal punishment against child offenders, and the fact that there is no law on domestic violence (CO Data Form).

Specific laws and provisions:

Act 11 of 1986

In Zanzibar, a person under the age of 12 is not criminally responsible for any act or omission and a child between 12 and 14 is presumed not to have capacity unless the contrary is proved (Act No. 11 of 1986).  

The Criminal Procedure Act, 1985

According to the Criminal Procedure Act, 1985, section 56, and section 5 of Cap 13, after a child has been arrested, he or she should receive special treatment.  This includes informing the parents or guardians of the child about the arrest and keeping the child in custody from associating with adult inmates.  Also, the Criminal Procedure Act in section 455(2) prohibits persons in custody being subjected to cruel, inhuman or degrading treatment.  Section 32(1) provides that the offenders are to appear before the court within 24 hours of arrest, or at the latest 48 hours.  A child between the ages of 7 and 14 can be held criminally liable, as there is a presumption that the child is capable of knowing that what he/she did, or omitted to do, was wrong.   

The Employment Ordinance

Under the Employment Ordinance, the employment of children under the age of 12 is prohibited.  In Zanzibar, no child under 12 years can be employed except in rural areas where children over 10 years can do light work, which includes some agricultural activities and domestic service.  Such children should not work more than six hours a day, and only domestic servants may be employed at night (rule 2 of the Employment of children, young Person and Adolescent (Restriction) Decree of 1952).  The following restrictions also apply:  no child under 15 can work in industrial undertakings (broadly defined) unless in a family concern which does not involve danger to the child.  Similarly, no child under 15 may work at sea unless in a family boat (sections 6 and 12); no child under 16 can work in a mine (section 16); children between 15 and 18 must have medical certificates to work at sea and in industrial undertakings (articles 7 and 13); no child under the age of 18 can work at night (section 8).  

Education Act, 1978

The Education Act of 1978 allows for the use of corporal punishment but with several limiting provisions in place as follows: corporal punishment may only be used as a last resort and only for grave offences; its use must be authorized in writing by the Head teacher; no more than six strokes (with a light, flexible stick) are allowed; only female teachers may punish female students; and all punishments and reasons for it must be recorded in a special book.

Penal Code, as amended by the Sexual Offences Special Provisions Act, 1998

Section 135 states: (1) Any person who, with intent to cause sexual annoyance to any person utters any words or sound, makes any gesture or exhibits any word or object intending that such word or sound shall be heard, or the gesture or object shall be seen, by that other person commits an offence of sexual assault and is liable on conviction to imprisonment for a term not exceeding five years or to a fine not exceeding three hundred thousand shillings or to both; where the charge for sexual assault under this section related to a boy or a girl under the age of eighteen years, it shall be no defence to the charge that the boy or the girl consented to the act constituting the assault.

Section 138B on the Sexual exploitation of children is added to the Penal Code by the Sexual Offences Special Provisions Act:  (1) Any person who (a) knowingly permits any child to remain in any premises, for the purposes of causing such a child to be sexually abused or to participate in any form of sexual activity or in any obscene or indecent exhibition show; (b) acts as a procurer of a child for the purposes of sexual intercourse or for any form of sexual abuse or indecent exhibition or show; (c) induces a person to be a client of a child for sexual intercourse or for any form of sexual abuse, or indecent exhibition or show, by means of print or other media, oral advertisements or other similar means; (d) takes advantage of his influence over, or his relationship to a child to procure the child for sexual intercourse or any form of sexual abuse or indecent exhibition or show; (e) threatens or uses violence toward a child to procure the child for sexual intercourse or any form of sexual abuse or indecent exhibition or show; (f) gives monetary consideration, goods or other benefits to a child or his parents with intent to procure the sexual for sexual intercourse or any form of sexual abuse or indecent exhibition or show; commits the offence of sexual exploitation of children and is liable upon conviction to imprisonment for a term of not less than five years and not exceeding twenty years. (2) In this section child means a person of the age of less than eighteen years.

Grave sexual abuse, section 138C, is added by the Sexual Offences Special Provisions Act: (1) Any person who, for sexual gratification, does any act, by the use of his genital or any other part of the human body or any instrument on any orifice or part of the body of any other person, being an act which does not amount to rape under section 130, commits the offence of grave sexual abuse if he does so in circumstances falling under any of the following descriptions, that is to say: (a) without the consent of the other person; (b) with the consent of the other person where the consent has been obtained by use of force, threat or intimidation or putting that other person in fear of death or of hurt or while that other person was in unlawful detention; (c) with the consent of the other person where such consent has been obtained at a time the other person was of unsound mind or was in a state of intoxication induced by alcohol or any drugs, matter or thing,

	
	If grave sexual abuse is committed on a person under 15, the offender is liable to a term not less than twenty years, and not exceeding thirty years, and shall also be ordered to pay compensation of an amount determined by the court.

Section 138B of the Sexual Offences Special Provisions Act 1998 makes it an offence to permit a child to participate in any form of sexual activity or in any obscenity or indecent exhibition or show.

Policies:

· The National Child Development Policy recognizes violence in families as a cause of children living in the streets (CO Data Form).

Enforcement:

· Street children are often picked up as “idle and disorderly persons” under the section 164 of the Penal Code, and are punished rather than protected by the authorities. 

· Children are exploited by adults who use them to work at very low wages and/or in hazardous conditions (Para 355).  Despite the existence of the Employment Ordinance, the law is not fully enforced due to lack of awareness of children’s legal rights amongst the children, employers and law enforcers.  The law also contains contradictions with respect to the employment age.  For instance, the Employment Ordinance (Cape 366) section 77 prohibits employment of a child under the apparent age of 12 years and the Education Act of 1978 indicates that compulsory schooling ends at 13.  In actual fact, children have to work to provide income for their families.

· Corporal punishment is practiced by teachers, who do not follow the requirements of the Education Act.  (see comments above about corporal punishment).  

· Physical punishment is used for child offenders (CO Data Form).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
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Initial State Party Report to the CRC Committee, CRC/C/8/Add.14/Rev.1 (October 1999)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/a4d65ef2bb2bc3b6c12569cb003aa328?Opendocument
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NGO Report on Tanzania to the Committee on the Convention on the Rights of the Child (November 2000), kuleana centre for child rights and others

Available at: www.crin.org/docs/resources/treaties/crc.27/Tanzania.pdf
Second Periodic State Party Report (2004)

Available at: UNICEF Country Office  

Stocktaking of child abuse and trauma materials (2003), MRAMBA, Rosemary Kamugisha

Available at: UNICEF Country Office

What the Papers are Saying about Children's Rights and Child Abuse in Tanzania (2003), HAKIELIMU 

Available at: UNICEF Country Office

Unwanted Pregnancy as a Result of Rape  (1991), MWATEBA, Rehema L

Available at: UNICEF Country Office

Report on Lobbying policy makers for 1) The Establishment of a Commission of Human Rights 2) Special Courts for Domestic and Sexual Violence Cases 3) Law reform (1997), TAMWA 

Available at: UNICEF Country Office

Child Abuse and Trauma Situation: An Overview (2004), MAKARAMBA, Robert 

Available at: UNICEF Country Office

Aspects of Child Abuse and Neglect in Tanzania - Selected Papers  (1992), MALLYA, W.J.;KUAMBIANA, P.M. (Eds) 

Available at: UNICEF Country Office

The Role of Social Welfare Department in Child Abuse Cases (1996), NJIMBA, C.C.   

Available at: UNICEF Country Office

Don't Turn Away Child Abuse is Real  (1996), SHABA, Marie 

Available at: UNICEF Country Office

Response of the Courts to Child Abuse  (1996), WAMBALI, Ferdinand L.K.

Available at: UNICEF Country Office

Some Aspects of Child Abuse and Neglect (1988), NGALULA, T.F.

Available at: UNICEF Country Office

Rape and Child Abuse: A Public Health Problem in Dar es Salaam (June 1993 - January 1996)  (1996), ASSER, Indira;et.al.    

Available at: UNICEF Country Office
Workshop on Child Abuse: Summary of Proceedings (1997), KULEANA;TAMWA   

Available at: UNICEF Country Office

The Police Response to Child Abuse (1996), TIBASANA  

Available at: UNICEF Country Office

Seminar on the Response of the Criminal Justice System to Child Abuse held at the British Council Hall, 12th to 13th September 1996, (1996), KOROSSO, Winnie;et.al    

Available at: UNICEF Country Office

Violence in homes and families:

The National Plan of Action to Accelerate the Elimination of FGM and Other Harmful Traditional Practices in Tanzania 2001 – 2015 (2004), Government of Tanzania

Available at: UNICEF Country Office

Female Genital Mutilation (FGM): A Human Rights Abuse Veiled with Customs and Traditions (2002), Legal and Human Rights Centre

Available at: UNICEF Country Office

Female Genital Mutilation: FGM Grappling with the Dilemma and Action Plan (2002), CHRP

Available at: UNICEF Country Office

The Legal Process, Can It save girls from FGM? A case of three Maasai girls in Morogoro (2004), Legal and Human Rights Centre

Available at: UNICEF Country Office
Situational Analysis of Violence Against Women and Children in Tanzania (1996),  TAMWA  

Available at: UNICEF Country Office

Violence Against Women and Children : - A Collection of Newspaper Clippings Reporting Violence Against Women and Children in Tanzania accompanied by a Legal Strategy and Guide  (1996), MAOULIDI, Salma (TAMWA) 

Available at: UNICEF Country Office

The Physical and Psychological Trauma of an Abused Child (Defilement) (1996), NGILOI, Petronilla 

Available at: UNICEF Country Office

Child Abuse (Defilement) Seminar (1996), TAMWA 

Available at: UNICEF Country Office

Violence in schools:

Adhabu ni Adabu? Matokeo ya utafiti uliofanywa kuhusu adhabu zitolewazo shuleni (1999), kuleana

Available at: UNICEF Country Office

Corporal Punishment Study in Schools in Mwanza Municipality (1997), Kuleana

Available at: UNICEF Country Office

Sexual Harassment in Zanzibar Schools - Incidence and Effects (1997),  MZALE, Makame R.;et.al. 

Available at: UNICEF Country Office

Corporal Punishment in Primary Schools in Tanzania - Case Study of Arusha and Kilimanjaro Regions (1998),  SWALEHE, Ramadhan;et.al. 

Available at: UNICEF Country Office

Violence in work situations:

The Situation of Child Domestic Workers in Tanzania: A Rapid Assessment (2000), UNICEF

Available at: UNICEF Country Office

Integration of Girl Child Domestic Workers into the Outreach Programme on Violence Against Women and Children in Dar es Salaam, Iringa and Dodoma Region (Final Report)  (1995), TAMWA

Available at: UNICEF Country Office

Tanzania - Child Labour in the Informal Sector: A Rapid Assessment  (2001), KADONYA, C et.al

Available at: UNICEF Country Office
Preliminary Report of the Situational Analysis of the Working Conditions  of Girl Children in Six Urban Centres in Tanzania July - September 1996 (Dar es Salaam, Dodoma, Tanga, Morogoro, Mwanza, and Arusha)  (1997),  MTAMBALIKE, Pili
Available at:  UNICEF Country Office

Tanzania - Child Labour in Mining: A Rapid Assessment  (2001), MWAMI, J.A.;et.al. 

Available at: UNICEF Country Office

Tanzania - Children in Prostitution: A Rapid Assessment (2001), KAMALA, E.;et.al.    

Available at: UNICEF Country Office

Violence in the streets:

Situation analysis of street children in Mwanza (1993), kuleana

Available at: UNICEF Country Office


	PLANNED/ UPCOMING STUDIES:
	A Public Inquiry on child abuse is to be carried out by the Commission for Human Rights and Good Governance.

World Vision is carrying out a study on violence against children for the UN Global Study on Violence against Children.

(CO Data Form).



	PARTNERS:
	Legal and Human Rights Centre (LHRE)

PO Box 75254, 

Dar es Salaam

Tel:  + 255 22  2113177

lhrctz@raha.com


	
	Tanzania Women Lawyers’ Association (TAWLA)

PO Box 8981

Dar es Salaam

Tel:  + 255 22 2115277

tawla@raha.com


	
	Women’s Legal Aid Centre



	
	Kuleana Centre for Children’s Rights



	
	National Network of Organisations working with Children



	
	Tanzania Media Women Association (TAMWA)




COUNTRY:  UGANDA

Uganda has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (21 August 1985)

· CRC (16 September 1990) 

· CRC Optional Protocol on Sale of Children, Child Prostitution and Child Pornography (18 January 2002)

· CRC Optional Protocol on Involvement of Children in Armed Conflict (06 June 2002)

· ACRWC (17 August 1994)

· ILO Convention 182 (21 June 2001)

	SELECTED DATA:
	· A study undertaken in the Rakai District between April to May 2004, involving 105 in-depth interviews, (55 in and out of school children – 19 male and 31 females; 42 Adults/parents – 29 males and 21 females; 5 respondents did not indicate their gender) found that both child domestic violence (CDV) and child sexual abuse (CSA) exist in the District. In terms of CDV, 70.91% of the children interviewed had suffered psychological harm and 67.27% had suffered physical harm.  Concerning CSA, the survey revealed that people in the district have different perceptions about CSA and most respondents did not regard certain acts of CSA as abuse (e.g. exposing children to pornography or touching of children’s sexually sensitive parts). The survey revealed issues of serious concern in the District on CSA. Most children (73% of all children interviewed) were sexually abused between the ages of 8 -15 years and 90.4% of all the children interviewed had had sexual intercourse either willingly or unwillingly. Only 5.45% of the children had never been sexually abused.



	OBSERVATIONS:
	Main areas of concern:

· In Northern Uganda, abduction of children by the Lord’s Resistance Army is a continuous threat.  Thus, fearing abduction, each night thousands of children from surrounding areas travel into Gulu and Lacor hospital to sleep on verandas, in the bus park, on church grounds and in local factories before returning home the next morning.  In early February 2003, more than 1,000 children were sleeping each night in Gulu town, and about 3,000 people, the vast majority unaccompanied children, sought safety at Lacor hospital.  These children are known as ‘night commuters’ (HRW Report).

Additional observations:

· In his address to the UNICEF National Seminar on the CRC in Kampala in November 1988, President Museveni said that “as important as the need for human rights is, even more important is the need to recognize and protect the special rights of children who are the most vulnerable members of our society”.



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

There is a need to review the existing laws governing child protection issues.  UNICEF is engaged in reviewing the Domestic Relations Bill and the Rape Defilement and Other Sexual Offence Bill as well as the draft Constitution for consistency with the CRC (DRAFT – ESAR Legislation Summary (as of 17 October 2004)).

	
	Specific laws and provisions:

Constitution, 1995

Section 34 of the Constitution states: 

1.  Subject to laws enacted in their best interests, children shall have he right to know and be cared for by their parents or those entitled by law to bring them up.

2.  A child is entitled to basic education which shall be the responsibility of the state and the parents of the child.

3.  No child shall be deprived by any person of medical treatment, education or any other social or economic benefit by reason of religious or other beliefs.

4.  Children are entitled to be protected from social or economic exploitation and shall not be employed in or required to perform work that is likely to be hazardous or to interfere with their education or to be harmful to their health or physical, mental, spiritual, moral or social development.

5.  For the purposes of clause (4) of this article, children shall be persons under the age of sixteen years.

6.  A child offender who is kept in lawful custody or detention shall be kept separately from adult offenders.

7.  The law shall accord special protection to orphans and other vulnerable children.  

The Child Statute, 1996

The Child Statute, 1996 (No. 6 of 1996) is comprehensive legislation on care, protection, and maintenance of children.  It makes provision for rights of the child, adoption, parentage of children, children charged with offences, and establishes a Family and Children Court.  

Section 4(c) provides that in addition to the rights in the statute, those in the CRC and ACRWC are recognized, subject to “appropriate modifications to suit the circumstances in Uganda”.  

The Child Statute, section 9, deals with harmful employment.

Penal Code

Section 123 of the Penal Code Act was amended in 1990 to make defilement a capital offence.

There are various bills in the process of being enacted, including:

Domestic Relations Bill

Rape, Defilement and Other Sexual Offences Bill



	
	Policies:

· The Uganda National Plan of Action for Children (UNPAC). 

Enforcement:

· Making ‘defilement’ a capital offence (i.e. creating the potential for the sentence of death being passed) creates dilemmas for families, children and decision makers at local level, in reporting instances of sexual abuse. Thus redress continues to be sought through the traditional practices of restitution.



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/3/Add.40 (February 1996)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40316eb641fa1b72c12563e700354300?Opendocument
Response to the Government of Uganda Country Report on the Implementation of the UN Convention on the Rights of the Child (February 1997), Uganda Child Rights NGO Network (UCRNN)

Available at:

www.crin.org/docs/resources/treaties/crc.16/Uganda_HRW_NGO_Report.pdf
Concluding Observations of the CRC Committee, CRC/C/15/Add.80 (October 1997)

Available at: 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/1b8fbf389bba99c580256532004e0943?Opendocument
Violence Against Children: The Voices of Ugandan Children and Adults (undated), Save the Children in Uganda

Examines the experience and feelings on violence of children and adults in five regions in Uganda

Violence in homes and families:

A Rapid Assessment Study Report: Child Domestic Violence and Child Sexual Abuse in Rakai District, Uganda (May 2004), Empower Children and Communities against Abuse

Violence in the streets:

Stolen Children: Abduction and Recruitment in Northern Uganda (March 2003), Human Rights Watch

Available at: http://hrw.org/reports/2003/uganda0303/


	PARTNERS:
	Association of Women Lawyers (FIDA – UGANDA)

Tel: + 256 41 530848

	
	Ugandan Child Rights NGO Network (UCRNN)

	
	African Network for Prevention and Protection Against Child Abuse and Neglect - ANPPCAN (U)

Contact: Mr Wilbroad Ngambi

Plot 1 c Kira Road

P.O. Box 24640 Kampala Uganda

Tel: +256 41-254550

Fax: +256 41-344648

anppcan@infocom.co.ug
For information on the Chapter, see http://www.anppcan.org/new/chapter%20profiles/uganda.doc


	
	Uganda Community Based Association for Child Welfare (UCOBAC)

PO Box 7449, Kampala, Uganda

Tel/ Fax: +256 41 349495

 ucobac@utlonline.co.ug


	
	Empower Children and Communities Against Abuse (ECCA)

PO Box 829, Kampala, Uganda

Tel: +256 41 232980

Fax: +256 41 230359

eccaaug@hotmail.com


	
	Save the Children in Uganda

Plot 68-70 Kiira Road

PO Box 12018

Kampala, Uganda

Tel: +256 41 341714/344796

Fax: +256 41 341 700


COUNTRY:  ZAMBIA

Zambia has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (21 July 1985)

· CRC (6 December 1991) 

· ACRWC (signed only, 28 February 1992)

· ILO Convention 182 (10 December 2001)

	SELECTED DATA:
	· After signing MOU with ILO-IPEC on the National Programme on the Elimination of Child Labour in 2000, 1481 children were withdrawn from the worst forms of labour.

· Studies indicate an increase of more than 900 percent in the number of children involved in economic activity between 1991 and 1999 (NGO Shadow report).

· Only about 50 percent of the pupils who entered the 2002 primary school leaving examination qualified to secondary school (NGO Shadow report).

· In November 2002, a Government Minister was quoted by the press as having stated that street children would be sent to National Service Centres for training i.e. into the national armed service, which is currently voluntary (NGO Shadow report).



	OBSERVATIONS:
	Local perceptions:

· The numbers of street children are increasing.

· Government is doing little, if anything, to deal with issues of sexual abuse and exploitation of children.

· Several customary practices exist that impact negatively on children such as unsafe male circumcision, forced marriages and early pregnancies.

Media coverage:

Criminal cases involving children are held in camera and the children’s names are withheld from the public. The press is not to reveal the name, address, or social or include any particulars that may lead to the identification of the children involved, whether as the offender, victim or witness.  These provisions may only be waived by the court or the Minister responsible for Juvenile Welfare if they are satisfied that it is in the interests of justice to do so (Country Questionnaire). However, there is little accountability if names and details are published and there have been no recorded cases of journalists being held accountable (para 528).

Numerous cases of defilement are reported in the media.  Most of these cases are heard by customary courts as civil matters.

Main areas of concern:

· The UNICEF Country Office reports that violence in the family/home is a challenge in terms of how to increase reporting of such cases.  Children in prisons usually awaiting transportation to reformatory or approved schools is another area of concern (CO Data Form).

· The initial State Party Report to the CRC Committee states “a major challenge is the general lack of information about children in difficult circumstances. Little effort has been devoted to documenting cases of exploitation and abuse.  Consequently, public awareness of the problems faced by children in difficult circumstances is poor.” (Page 9)

· Unregulated children’s centres or homes are a problem, especially how to monitor those homes (para 74(a)).

· Gender bias is a widespread social practice in Zambia despite the constitutional provision against it (para 109).

· Early child marriages is a concern (CO Data Form).

Additional observations:

· The Zambian court in John Banda v The People (HPA/6/1998) found sections 24(c) and 27 of the Penal Code (sections allowing for corporal punishment) unconstitutional.  However, corporal punishment still exists in statutes such as Education Act and is practiced.

· No monitoring mechanism to ascertain the extent of child abuse and neglect.

· Forced marriages and early pregnancies are common and are the major cause of school dropouts for girls (para 314).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	General information:

The present Zambian law on children remains scattered in a number of statutes that are a carry-over from the colonial era, except for the Intestate Succession Act, which is a wholly Zambian act.  Most of these statutes have been maintained in the same way they were inherited, with only minor (if any) modifications.  Zambia has, in the recent past, tried to respond to the many problems faced by children through various interventions that have included policy formulation and programme articulation.  (Draft ESAR Legislation Summary – (as of 17 October 2004)).

The Government has embarked in the process of reviewing legislation pertaining to children to offer maximum protection to children. To date, the Amendment Bill of the Penal Code has been approved by Cabinet for drafting and will be presented at the next sitting of Parliament.  In addition, a review of all child-related legislation is being undertaken to lead to the development of a comprehensive Children’s Bill (Country Questionnaire).

The Constitution of Zambia has been amended in 1973, 1991 and 1996.  Currently, there is a review and children were given an opportunity to make submissions (Country Questionnaire).

The major gaps identified in the law are enshrining explicitly children’s rights in the Constitution, and addressing violence against children in the home such as sexual offences and child marriages (CO Data Form).

Specific laws and provisions:

Constitution, Act No. 1 of 1991 (amended by Constitution (Amendment) Act, No. 18 of 1996

The Constitution, section 24 states:

(1) No young person shall be employed and shall in no case be caused or permitted to engage in any occupation or employment which would prejudice his health or education or interfere with his physical, mental or moral development: Provided that an Act of Parliament may provide for the employment of a young person for a wage under certain conditions.

(2) All young persons shall be protected against physical or mental ill-treatment, all forms of neglect, cruelty or exploitation.

(3) N o young person shall be the subject of traffic in any form.

(4) In this section, “young person” means any person under the age of fifteen years.



	
	The Juveniles Act, 1956, revised in 1995

The Juveniles Act, chapter 53, provides for care and protection of children and juveniles; custody and protection of juveniles in need of care; a system of adjudication for juveniles who are in conflict with the law; correction and rehabilitation of juveniles who are in trouble or in conflict with the law; and the establishment of children’s institutions such as orphanages and foster care homes. The Juveniles Act provides definitions for ‘child’, ‘juvenile’ and ‘young person’:  A child means a person who has not attained the age of 16 years. A juvenile means a person who has not yet attained age 19 years, and young person means a person who has attained age 16 years but has not attained age 19 years”  

Section 46 of the Juveniles Act prohibits cruelty to children by parents or guardians.  Section 48 criminalizes the act of custodians allowing persons under the age of 16 to be in brothels (para 119).

Penal Code

Section 25(2) of the Penal Code, chapter 87, prohibits the death sentence against a person under the age of 18 and provides: in lieu thereof the court shall sentence him to be detained during [sic] the President’s pleasure and when so sentenced he shall be liable to be detained in such a place and under such conditions as the President may direct.
There is no express provision for age of sexual consent.  However, section 138 of the Penal Code, chapter 87, prohibits defilement of girls below the age of 16 years, with or without her consent, which is deemed to be immaterial.  Currently, defilement has a non-mandatory maximum sentence of life imprisonment while an attempt has a non-mandatory 14- year imprisonment.  Permitting the defilement of girls on one’s premises if an offence (sections 142 and 143) with a non-mandatory sentence of five years, although the person can use the defense that he/she believed that the girl was over the age of consent (Government Questionnaire).

Incest is a crime under section 159 to 161 of the Penal Code. These provisions criminalize sexual relationships between close relatives (granddaughter, daughter, sister, mother or with grandfather, father, son or brother).  The perpetrator must be above the age of sixteen to be charged.  Section 159 provides for a mandatory life sentence if the victim is classified as a minor. Incest can only be prosecuted with the sanction of the Director of Public Prosecutions (while all other sexual offences depend only on the discretion of the police) (Government Questionnaire).

The Penal Code also provides for offences relating to marriage and domestic obligations, and these creating an offence for desertion (section 168), child stealing (section 171) and neglecting to provide basic necessities for children (section 169).

The Penal Code Amendment Act, 2003

The Penal Code Amendment Act (No. 10 of 2003) repeals the provisions relating to corporal punishment as a judicial sanction.

The Probation of Offenders Act

The Probation of Offenders Act, chapter 93, provides for the correction and rehabilitation of juveniles in conflict with the law, and probation of offenders.  The Act is also responsible for the establishment of probation hostels and prescribes the activities of these hostels. 



	
	The Employment of Young Persons and Children Act, 2004

The Employment of Young Persons and Children Act, Act 10 of 2004, regulates employment of young persons and children.  The Act prohibits employment of children below age 15 (Country Questionnaire).  It has domesticated provisions of the ILO Conventions 138 and 182.

Zambia Police Act, 1999

The Zambia Police Act (Amendment Act No 14 of 1999 amended the Zambia Police Act, chapter 107) establishes the Police Complaints Authority.  The Act also establishes the Victim Support Unit, which handles all types of abuse, including child abuse, violence against women, and property grabbing.

The Marriage Act

The Marriage Act, chapter 50, restricts marriage of anyone below the age of 21. Anyone below 21 must obtain written consent of a parent or guardian before the marriage can be entered into. However, the Act does not cover marriages contracted under customary law.  The latter permits child marriages and thus circumvents the protective provisions of the Marriage Act.

The Criminal Procedure Code 

The Criminal Procedure Code, chapter 88, makes it a requirement that a child’s evidence is corroborated. This is a constraint particularly in cases of child abuse.  Zambia uses the Rules of the English Supreme Court which means that anyone below the age of 18 lodging a complaint or seeking redress must commence proceedings through a “next of friend” who is understood to be a parent, guardian, or court appointed trustee (Government Questionnaire).

The Criminal Procedure Code (Amendment) Act, 2003

The Criminal Procedure Code (Amendment) Act, Act No. 9 of 2003, amended the Criminal Procedure Code to remove any reference to corporal punishment.

The Education Act, as amended by Education Amended Act, No. 11 of 2003

The provisions in the Education Act, chapter 134, which provided for corporal punishment in schools, were repealed through the Education Amendment Act No. 11 of 2003. Among the most notable decisions is the John Banda (HIV/6/1998) case, which provided a landmark decision for protecting children from corporal punishment.

Policies:

· The National Child Policy and National Plan of Action both expired in 2000 and are currently under review.  The Child Policy has, as one of its aims, to provide guidelines for improving the welfare and quality of life of children by consolidating all existing and proposed legislation pertaining to children into one easily accessible and comprehensive statute.  Another aim is to update laws to incorporate provisions of the CRC.

· The National Youth Policy covers children and young persons and is administered by the Ministry of Sports, Youth and Child Development.

· A Circular of 27 December 1999 ordered prisons authorities to stop the practice of caning.



	
	Enforcement:

· There is no legislation in place to prohibit the practice of corporal punishment at homes.

· In practice, legislation dealing with child sexual abuse or exploitation is not effective because in most cases, particularly incest, cases are rarely reported to the police because of fear of witchcraft or embarrassment (para 117).

· While the Victim Empowerment Unit of the Police Services is increasingly accepted and utilized by the general public, the police appear to be ill equipped to deal with cases involving sexual abuse of children (para 118).

· Three Police stations were established as pilot projects for arrest, reception and referral services in Lusaka in an attempt to centralize all arrests of children. Magistrates involved in this project initiated child friendly approaches when dealing with children who come into conflict with the law. The magistrates also experimented with the diversion programme, which was designed to provide extra judicial responses to minor offences, such as therapy and counselling.  There is currently a juvenile justice forum that is supported by various partners, which have been reviewing the notion of juvenile justice (Government Questionnaire).
· The customary law allows parents or guardians to obtain financial compensation from the perpetrator through the payment of a fine.  Cases that have the potential to be settled in this manner generally are not reported to police or are withdrawn once an agreement between the perpetrator and parent/guardian is reached.

· Permitting the administration of corporal punishment at schools means that adult Alternative forms of punishment administered in the education system include manual work (para 440).

· While Juveniles Act requires that children be separated from adult offenders, in reality due to financial constraints, this has proved difficult to achieve (para 546)

· While a National Plan of Action exists, there is a lack of resource allocation, which has an impact on implementation (NGO Report).

· Day nurseries and orphanages continue to sprout up especially in urban centers, with the benefit of inspections in order to determine their suitability (NGO Report).

· On the question of child victims being criminalized, the Police at the moment actually criminalize child victims of sexual abuse. According to the Police any male child above the age of 12 years sexually involved with a girl below the age of sixteen years can be charged for defilement. The girl can also be charged with indecent assault on a boy under 14 years. Part of the problem with enforcement in such crimes as prostitution is that the evidence that a girl gives would be against the owner of the premises as well as it would be self -incriminating to a certain extent (Government Questionnaire).



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/11/Add.25 (November 2001)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/763ba8615d7ea9dac1256d1600373680?Opendocument
NGO Complimentary Report on the Zambian Government Initial and First Periodic Report on the Implementation of the UN CRC (January 2003), Children in Need Network

Available at: http://www.crin.org/docs/resources/treaties/crc.33/Zambia_ngo_report.doc
Concluding Observations of CRC Committee, CRC/C/15/Add.206 (July 2003)

Available at: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/1a481056be1936eac1256da5004d40ea?Opendocument
Orphans and Vulnerable Children – A Situational Analysis,  Zambia (2004), GRZ – Joint USAID, UNICEF, FHI Study Fund Project

Available at: UNICEF Country Office

Orphans and Vulnerable Children – A Situational Analysis, Zambia (1999), GRZ – Joint USAID, UNICEF, SIDA Study Fund Project

Available at: UNICEF Country Office

A Practical Approach to Gender Based Violence: A Programme Guide for Health Care Providers and Managers – Pilot Edition (2001), UNFPA

Available at: http://www.unfpa.org/upload/lib_pub_file/99_filename_gender.pdf
Violence in homes and families:

A Rapid Assessment of the incidence of child abuse (2001), CHIN/UNICEF

Available at: UNICEF Country Office

Gender Violence – The Invisible Struggle – Responses of the Justice Delivery System (2001), Women and Law in Southern Africa Trust

Available at:  Women in Law in Southern Africa Trust

Incest (1999), Young Women’s Christian Association

Available at: YWCA

A Situational Analysis on Child Sexual Abuse in Zambia (2005), YWCA

Available at: Forthcoming

Children, Young People Voice their Experiences on Gender, Sexuality and HIV/AIDS (2002), Ministry of Education and UNICEF

Available at: UNICEF Country Office

A Rapid Assessment of the Incidence of Child Abuse in Zambia (2002), CHIN and UNICEF

Available at: UNICEF Country Office

The Strengthening of Laws; Enforcement Mechanisms and Support Systems Relating to Gender Based Violence, particularly against women and children (2000), GRZ/Technical Committee on Gender Based Violence

Available at: UNICEF Country Office

Sexual Offences in Zambia and how the Police Deal with Them (2004), Joseph Daka

Child Sexual Abuse in Zambia: Results from a Rapid Assessment of Child Sexual Exploitation in Chainda, Kamanga and Luangwa Bridge (1996), YWCA

Available at: UNICEF Country Office

Violence Against Women: Zambian Perspectives: An evaluation of the Initiatives of the YWCA (1994), YWCA

Available at: UNICEF Country Office

Femicide Register (1995), YWCA

Available at: YWCA

Suffering in Silence: The Links between Human Rights Abuses and HIV Transmission to Girls in Zambia (2002), Human Rights Watch

Available at:  http://www.hrw.org/reports/2003/zambia/zambia1202.pdf
Violence in schools:
Planning for Education in the Context of HIV/AIDS (2000), Michael Kelly/UNESCO

Violence in work situations:
Child Labour Study, SIMPOC, GRZ/ILO-IPEC

Violence in the streets:

Study on Street Children in Lusaka (2002) PCI and UNICEF

Available at: UNICEF Country Office

Violence in custody and/or residential institutions:
Human Rights Report Zambia (2003), Afronet

Available at: UNICEF Country Office

Police Brutality in Southern Africa: A Human Rights Perspective (2001), Afronet

Available at: UNICEF Country Office


	PARTNERS:
	Institute of Human Rights, Intellectual Property and Development Trust (HURID)

3rd Floor, Premium House, Independence Avenue, 

PO Box 32764, Lusaka

Tel/Fax:  +260 1 224318

hurid@zamnet.zm
www.hurid.org.zm
Have engaged, through a MOU, in a three-year project of capacity building for the Zambian Police Services to bring practices in line with international standards.



	
	Inter-African Network for Human Rights and Development (AFRONET)

Plot 7359, Lusaka Road, Rhodes Park

PO Box 31145, Lusaka

Tel:  +260 1 251 814/3

Fax:  +260 1 251776

afronet@zamnet.zm


	
	National Women’s Lobby Group

Buugano Women’s Centre

1311 Lubu Road, Longacres

PO Box 30342, Lusaka

Tel: +260 1 255153

Fax: +260 1 254450

nwlg@zamnet.zm
www.womenslobby.org.zm


	
	Children in Need Network (CHIN)

PO Box 30118, Lusaka

An umbrella body of 82 NGOs and CBOs that are working in the field of children’s rights and welfare.  CHIN hosts the Reference Group on Child Abuse, which is comprised of specialized agencies from civil society and governmental institutions and focuses on eradicating child abuse through advocacy.



	
	YWCA

PO Box 252726, Lusaka

Is the lead organization in awareness-raising campaigns to prevent situations of violence, abuse or neglect and to strengthen to system for child protection.  Also provides psychosocial counseling to victims of child abuse and education families on children’s rights.



	
	Permanent Human Rights Commission

PO Box 33812, Lusaka

Is established by article 125 of the Constitution; has a Committee on Children’s Rights

Commissioners are part-time only

	
	ANPPCAN Zambia Chapter

C/O CHIN

PO Box 30118, Lusaka Zambia

Tel: +260 1 231298

Fax: +260 1 231298

anppcan@zamnet.zm
For information on the Chapter, see

 http://www.anppcan.org/new/chapter%20profiles/zambia.doc


	
	National Steering Committee on Child Labour

Established in the Ministry of Labour and Social Security in 2000



	ACADEMIC INSTITUTIONS:
	The University of Zambia provides courses on children’s rights as part of the postgraduate diploma in human rights law.

The Zambia Institute of Advanced Legal Studies offers a similar postgraduate diploma.

(Country Questionnaire).

	NATIONAL WORKSHOPS/ CONFERENCES:
	The International Symposium on Sexual and Gender Based Violence against Women and Children – 15th June 2004
The increasing number of SGBV cases reported prompted the Maureen Mwanawasa Community Initiative (MMCI) and Female Lawyers Association of Zambia (FELAZ) to seek financial and technical support from UNICEF. This resulted into organisation of the Symposium and the formation of a partnership comprising 25 organizations to address SGBV against children and women in Zambia.

The main objective of the International Symposium was to advocate for the formulation of a legal framework for issues of SGBV against children and women in Zambia and in the region. Intentions were to examine contributing factors and propose solutions by examining linkages between gender violence and HIV/AIDS. The Symposium attracted over 400 participants, both local and international. The symposium steered Government towards action against perpetrators of gender-based violence. This was evidenced by the Zambian Republican President’s directive to have Parliament pass a bill with stiffer penalties against perpetrators of SGBV. The Symposium also demonstrated that a lot could be achieved through collaboration and it encouraged stronger networking and linkages among stakeholders. 

The proceedings of the SGBV Symposium also formed the basis for Zambia’s response to the report to the SADC on how the country fared regarding the SADC Gender and Development Declaration and its Addendum on Gender Violence Against Women and Children. 




COUNTRY:  ZIMBABWE

Zimbabwe has ratified the following international and regional human rights treaties that are of particular importance for the rights of children:

· CEDAW (12 June 1991)

· CRC (11 October 1990) 

· ACRWC (19 January 1995)

· ILO Convention 182 (11 December 2001)

	SELECTED DATA:
	· The results of a self-report study on sexual abuse conducted with 549 male and female secondary school students from three urban Harare schools indicated a prevalence rate of 30 percent with almost equal numbers of boys and girls reporting being sexually abused at some time in their lives.  Of this sample, 73 percent of the boys never reported the abuse.  Within the girls’ group, 43 percent reported the abuse but only after a significant time lapse (Quoted in UNICEF Study, p.44).



	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	Specific laws and provisions:

Constitution, 1980 (last amended in 2000, Act 5 of 2000)

Section 15 of the Constitution prohibits torture, human or degrading treatment or punishment.  

Section 15(3) states that:

No moderate corporal punishment inflicted – 

(a) in appropriate circumstances upon a person under the age of eighteen years by his parent or guardian or by someone in local parentis or in whom are vested any of the powers of his parent or guardian

(b) in execution of the judgment or order of a court, upon a male person under the age of eighteen years as a penalty for breach of any law

shall be held to be in contravention of subsection (1) on the ground that it is inhuman or degrading.

The Children’s Protection and Adoption (Amendment) Act, 2001

The Children’s Protection and Adoption Amendment Act, 2001 (Act 23 of 2001) makes miscellaneous amendments to the Children’s Protection and Adoption Act, and inter alia provides for a definition of ‘hazardous labour’ in relation to child or young persons.  Such work means work which: (a) is likely to jeopardize or interfere with education of a child or young person; (b) involving contact with hazardous substances; (c) involving underground mining; (d) that exposes child or young person to electronically powered hand tools, cutting or grinding blades; (e) that exposes a child or young person to extreme heat, cold, noise or whole body vibration; (f) that is night shift work.

The Children’s Protection and Adoption Act, section 15, provides for the removal of a child from his/her parents by a police officer or probation officer to a place of safety if the child is in need of care where the child is being neglected or abused.  A child can also be removed if the officer believes any of the following offences have been or are being committed upon or in connection with the child: abduction, child stealing, assault and sexual offences, ill treatment, neglect or exploitation (First Schedule of the Act).  However, any such removal is subject to the control and supervision of the juvenile court.

	NATIONAL LEGISLATION, POLICIES AND ENFORCEMENT:
	Section 10 of the Children’s Protection and Adoption Act prohibits the use of children in begging and public entertainment.  A parent or guardian is guilty of an offence if he allows the child: (a) to beg or accompany him while he begs; or (b) to accompany him or any other person while he begs; or (c) to induce or to endeavour to induce the giving of alms; or (d) to perform or be exhibited in any way for public entertainment in a manner likely to be detrimental to the child’s or young person’s health, morals, mind or body.

Labour Relations Regulations, 1997

The Labour Relations (Employment of Children and Young Persons) Regulations, 1997 (S.I. No. 72 of 1997) prohibits the employment of children (defined as under 16 years of age) and young persons (under 18) in underground mining, night work, work involving hazardous substances or specified machinery, or work which interferes with a child’s education.  It permits the employment of children 12 years of age or more in light work, provided that the work is limited to 6 hours a day, appropriate records are maintained and a contract is concluded between the employer and the child’s legal guardian specifying wages and hours of work.

The Education Act

The Education Act, section 65(2)(c), allows school authorities to cane boys as a disciplinary measure.

The Infanticide Act, 1990

The Infanticide Act (No. 27 of 1990, Chapter 9, 1996 Revision) creates the offence of infanticide and provides for the punishment of offenders.  Section 4 stipulates mitigating conditions for mothers’ acts including inter alia the effects that a birth might have on a woman’s social and financial situation, and difficulties that caring for a child might create for the mother’s social or financial situation.

The Children’s Protection and Adoption Act, 1971

The Children’s Protection and Adoption Act (No. 22 of 1971) provides for the protection, welfare and supervision of children and juveniles, as well as the establishment of juvenile courts.  Part III deals with the prevention of exploitation of children.  The Children’s Protection and Adoption Amendment Act also provides for the establishment of Child Welfare Council and Child Welfare Fund

The Criminal Procedure and Evidence Act

The Criminal Procedure and Evidence Act has special provisions for the sentencing of juveniles, but there are no specific provisions against life imprisonment.  Under section 338, the court cannot pass a death sentence upon an offender who was under 18 at the time the offence was committed

The Criminal Law Amendment Act

The Criminal Law Amendment Act forbids sexual intercourse with girls below the age of 16, but there is not a provision for boys, who must rely on the common law.  This is to be replaced by the Sexual Offences Bill, which is in the last stages of debate in Parliament, and which widens the range of sexual offences and increases the penalties for such offences.  It also contains provisions dealing with sexual offences committed against young persons.  Importantly, it applies equally to boys and to girls.


	
	Policies:

· The Ministry of Education and Culture has a circular on child abuse and neglect which details the forms of abuse teachers should be alert for, and how to deal with such cases when they arise.

· The National Plan of Action for children has as its main function to document the programme and projects for the realization of children’s rights that different Ministries, cooperating partners and other stakeholders are implementing.  The Secretariat is located within the Ministry of Health and Child Welfare (DRAFT-ESAR Legislation Summary (as of 17 October 2004)). 

Enforcement:
· Under customary law, boys and girls are treated differently, including for example with respect to inheritance of property (girls cannot inherit). 

· While Section 10 of the Children’s Protection and Adoption Act prohibits children begging and being used for begging, the reality is that children are found begging or leading a disabled person with a begging bowl on every street corner

· It is common to find street children, often sniffing glue, in various parts of Harare

· While there appears to be a strong legal framework, and mostly in line with the CRC, the problem is with the resources (financial, professional etc.) for implementation.

· There is also a lack of information and awareness in how to access the protection of the laws.



	REPORTS/ STUDIES AND 

PUBLICATIONS:
	Violence – general:

Initial State Party Report to the CRC Committee, CRC/C/3/Add.35 (October 1995)

Available at:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/b82db9a977eea080412562e600392abc?Opendocument
Concluding Observations of CRC Committee, CRC/C/15/Add.55 (June 1996)

Available at:

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/514a5359399c3a88c12563610049128c?Opendocument
NGO Commentary of the Government of Zimbabwe’s Report on the Convention on the Rights of the Child, (November 1995), Save the Children UK

Available at: 

http://www.crin.org/docs/resources/treaties/crc.12/Zimbabwe_NGO_Report.pdf
Children and Women’s Rights in Zimbabwe – Theory and Practice: A Critical Analysis in Relation to the Women’s and Children’s Conventions (undated), UNICEF

Available at: UNICEF Country Office



	PARTNERS:
	African Network for the Prevention and Protection Against Child Abuse and Neglect – APPCAN Zimbabwe

Contact person: Ms Doreen Nyamukapa

P. O. Box 167, Mount Pleasant

Harare, Zimbabwe

Tel: +263 4 70 47 96

Fax: +263 4 70 35 92 

anppcan@africaonline.co.zw 
For more information on the Chapter, see

http://www.anppcan.org/new/chapter%20profiles/zimbabwe.doc


	
	Legal Resources Foundation

5th Floor, Blue Bridge, Eastgate

PO Box 918, Harare, Zimbabwe

Tel: +263 4 261170

Fax: +263 4 728213

	
	Zimbabwe Council of Churches

128 Mbuya Nehanda Street

PO Box 3566, Harare, Zimbabwe

Tel: +263 4 748235

Fax: +263 4 773650

zcc@ecoweb.co.zw



Appendix 1: Key Informant Interviews

Interviews were held with the following key informants:

1. Carol Bower, RAPCAN, Executive Director – 20 January 2005

2. Alebel Derib, Save the Children Sweden, Senior Programme Officer, Eastern and Central Africa Region – 20 January 2005

3. Millie Odhiambo, CRADLE, Executive Director – 21 January 2005

4. Paschal Wambiya, ILO, Education-building and National Programme Coordinator, Kenya – 9 February 2005

5. Dan Stoner, PLAN International, Regional Coordinator – 10 February 2005

6. Dawie Bosch, ILO – 17 February 2005

7. Ulrika Soneson, Save the Children Sweden, Programme Advisor, Pretoria – 18 February 2005

8. Joan Allison, UNHCR, Senior Regional Advisor Refugee Women and Children – 25 February 2005

"I cried out and begged him to stop, but instead he pushed his hand into my mouth and threatened to kill me if I did not stop. He raped me three times that night.... My so-called 'husband' was killed in an ambush, so I had to take the responsibility of looking after the child as well as being a soldier. I used to fight with my baby strapped on my back." (Formerly abducted child and child-mother, age unknown, Uganda) 


























� See Concept Paper for the Secretary-General’s Study on Violence Against Children, at: � HYPERLINK "http://www.unhchr.ch/html/menu2/6/crc/conceptpaper.doc" ��http://www.unhchr.ch/html/menu2/6/crc/conceptpaper.doc�.





� Ibid.


� Ibid.


� Progress report of the Secretary-General on the study on the question on violence against children, E/CN.4/2004/68, 27 January 2004.


� For a list of key informants interviewed, see Appendix 1.


� As of February 2004.  See:


� HYPERLINK "http://www.africa-union.org/Official_documents/Treaties_%20Conventions_%20Protocols/List/African%20Charter%20on%20the%20Rights%20and%20Welfare%20of%20the%20Child.pdf" ��http://www.africa-union.org/Official_documents/Treaties_%20Conventions_%20Protocols/List/African%20Charter%20on%20the%20Rights%20and%20Welfare%20of%20the%20Child.pdf�.  The countries that have yet to ratify are: Madagascar, Somalia and Swaziland.


� However, none of the countries to date have submitted a report to the Expert Committee on the Rights and Welfare of the Child.  Article 43(1) requires that member states submit progress reports on the implementation of the ARCWC within two years of entry into force of the Charter for that state party, and three years thereafter.  For more information, refer to the African Union website at: � HYPERLINK "http://www.africa-union.org/child/Due%20date%20of%20Submission%20of%20Reports.pdf" ��http://www.africa-union.org/child/Due%20date%20of%20Submission%20of%20Reports.pdf�





� As is the case for the ACRWC.  Refer to


� HYPERLINK "http://www.africa-union.org/child/Due%20date%20of%20Submission%20of%20Reports.pdf" ��http://www.africa-union.org/child/Due%20date%20of%20Submission%20of%20Reports.pdf� for more information on overdue reports.
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� Interview with Millie Odhiambo, CRADLE.  She indicated that there are, several times a week, letters to the editor of daily newspapers about the need to reinstate corporal punishment at schools, as children were becoming unruly and undisciplined.
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� From the draft Second Periodic State Party Report to the CRC Committee, January 2005, Kenya.





� Regional Assessment: Violence against Children in East Asia and the Pacific Region (2003), UNICEF, p18.


� Ibid.


� From UNICEF Tracer Study, South Africa, 2005.


� Unless otherwise noted, the information is from the First State Report to the CRC Committee CRC/C/3/Add.66, 4 June 2004.


� Unless otherwise noted, the information is from the First State Report to the CRC Committee CRC/C/51/Add.9, 10 January 2003.


NGO Shadow Report refers to the NGO Complementary Report on the Status of the CRC Implementation in Botswana, submitted March 2004.


� Clover Petrus and Another v. The State, Court of Appeal, 1984 BLR, 14.


� Unless otherwise noted, the information for this country report is from the Initial State Party Report, CRC/C/3/Add.58, 19 March 1998.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/28/Add.13, 24 March 1998.


� Unless otherwise noted, the information for this country report is from the Initial State Party Report, CRC/C/41/Add.12, 27 July 2001.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/8/Add.27, 10 August 1995 and is updated by the Second Periodic State Party Report, CRC/C/70/Add.7, 23 March 2000.


� Information on the amended Penal Code was provided by the UNICEF Country Office.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/3/Add.62, 13 January 2000.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/11/Add.20, 27 April 1998.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/8/Add.5, 20 July 1993, and the Second Periodic State Report, CRC/C/70/Add.18, 25 March 2003.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/8/Add.43, 1 August 2000.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/41/Add.11, 21 June 2000.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/3/Add.12, 21 December 1992.


� Unless otherwise noted, the information for this country report is from the Second Periodic State Reports, CRC/C/70/Add.20, 27 June 2002.  The Initial State Report, which was submitted by Rwanda on 30 September 1992, was reviewed by the Committee on 5 October 1993, and it was recommended that Rwanda submit another, more relevant report within one-year.  Obviously, due to the crises in the country, this was not done. Thus, for all intents and purposes, the second periodic state report is the initial report of the state party.


� Unless otherwise noted, the information for this country report is from the Initial State Report, CRC/C/51/Add.2, 4 December 1997.


� Unless otherwise noted, the information for this country report is from the Initial State Party Report, CRC/C/8/Add.14/Rev.1,  20 October 1999.  The Initial State Report, which was submitted by Tanzania in 1993 was sent back to the country by the Committee for revision, as it did not meet the requirements for a state party report.  
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� Unless otherwise noted, the data is from UNICEF, Children and Women’s Rights in Zimbabwe – Theory and Practice: A Critical Analysis in Relation to the Women’s and Children’s Conventions.
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