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CRC Provisions:  

Article 3: Best interests of the child

Article 7: Name and nationality

Other International Provisions:

European Convention on Human Rights, Article 8 (Protection of Privacy)

Hague Convention On Protection Of Children And Co-Operation In Respect Of Intercountry Adoption, Article 30 (Access to Information on Personal Identity)

Domestic Provisions:

Austrian Law on Martial Status (Personenstandsgesetz – PStG), Section 37 – Information rights of minors in cases of incognito adoptions

Non-Contentious Proceedings Act (Außerstreitgesetz – AußStrG), Section 104 – Ability of minors age 14 or older to appear in foster and education proceedings

Case Summary:

Background:

A mother had agreed to place her child up for a closed adoption, under which she would not know or have the right to know the identity of the adoptive parents.  Despite approval from the youth welfare authority, the agreement was rejected by the trial court as a violation of the right of the child, as recognised by the CRC, to know his or her parents and be raised by them.  The appeals court upheld this decision, raising questions about whether closed adoptions unconstitutionally violate children's right to information about their and their parents' identities.  Notably, Austrian law provides that only minors age 14 or older have the right to such information  in closed adoptions.

Issue and resolution:

Adoption.  The Court found that neither the age threshold on a child's right to information in a closed adoption nor the existence of closed adoptions in general violated the constitution.  The Court also noted that the CRC is not directly applicable in Austria.

Court reasoning:

Referencing the European Convention on Human Rights, the Hague Convention on Intercountry Adoption and Article 7 of the CRC, the Court held that a child’s right to information on his or her personal identity, including the identity of his or her biological parents, is indisputable.  However, given the important and recognised goal of  closed adoptions, which can be in the best interests of the a child by preventing interference from biological parents, the law setting out an age threshold for obtaining certain information is not unconstitutional and does not violate children’s rights.

Excerpts citing CRC and other relevant human rights instruments
as translated by CRIN:

Page 3: “The right of a child to know his or her parents is also recognized under Article 7 (1) of the UN Convention on the Rights of the Child (CRC), which, however, is not directly applicable in Austria; Article 3 of the CRC requires that decisions affecting children have to be made in the ‘best interests of the children’.”

Page 3: “Article 30 of the Hague Convention on Intercountry Adoption – which is not applicable in this case – contains the fundamental obligation of each individual signatory state to preserve existing information on the origin of a child, in particular the identity of the child's biological parents, the child's and biological parents' medical histories, and to grant the child and his or her legal representatives, under respective guidance, access to such data (cf. Rudolf, Das Haager Übereinkommen über die internationale Adoption, ZfRV 2001, 183).”

CRIN Comments:  

CRIN believes this decision is consistent with the CRC in that the best interests of the child may in some instances be served by a closed adoption in which the child does not have contact with his or her biological parents.  In instances where a closed adoption is appropriate, however, children who have attained a certain age or level of maturity should always be permitted to learn the identity of their biological parents.  It is also regrettable that the Court reaffirmed that the CRC is not directly applicable in Austria; CRIN believes that the Convention should create enforceable rights in the national courts of every State party.
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Link to Full Judgment:
Full judgment may be downloaded via http://crin.org/Law/instrument.asp?InstID=1597.
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