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Case Summary:

Background:

A two-year-old child, represented by his mother, requested a determination both that he had a right to have visits with his biological father and that his father should be obligated to visit him. The trial court denied this request, stating that Austrian law only provides for the visitation rights of parents, not children.  The appeals court overturned that decision, finding that visits from the child's biological father would be in the interests of the child’s welfare and held that Austrian law does provide for children’s right to receive visits from their parents. However, the court also held that the right to receive visits could not be enforced upon an unwilling parent given that forced visits would most likely not be in the best interest of the child.

Issue and resolution:

Separation from parents; right to maintain family relationships.  The Court found that children have the right under Austrian law to be visited by their parents, but that a parent cannot be forced to visit his or her child.

Court reasoning: 

While the Court, citing the CRC, held that Austrian law provides children with a “fundamental constitutional” right to receive visits from their parents, it also limited the enforceability of this right, noting that denying a parent the right not to visit his or her child would be inconsistent with the corresponding right of a child that has come of age to reject visits from a parent. In addition, the Court found that a forced visit would ultimately run against the best interests of the child.

Excerpts citing CRC and other relevant human rights instruments: 

Page 2: “Pursuant to Article 9 (3) of the CRC, a child’s right to a regular personal relationship with and immediate contacts to both of its parents has to be respected, unless this would be contrary to the child’s welfare.”

CRIN Comments:  
CRIN believes this decision is consistent with the CRC.  As recognised by the Court, children have the right to maintain personal relations and direct contact with both of their parents on a regular basis under Article 9 of the Convention.  In addition, although the Convention is silent on the matter, it would seem to run against a child's best interests to force separated parents to maintain personal relationships with their children against their will.

Citation:  

File No. OGH - 6Ob2398-96g

Link to Full Judgment:
Download via http://crin.org/Law/instrument.asp?InstID=1604
This case summary is provided by the Child Rights International Network for educational and informational purposes only and should not be construed as legal advice.

