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Introduction


A pre-natal test shows that the baby is a girl. But the parents want a boy, so they pay someone to terminate the child’s life. Is pre-natal sex selection a violation of the CRC’s prohibition of sex discrimination?


The doctor says that the developing baby has some imperfection or disability, like webbed fingers, or a cleft palette, or Down syndrome. State law allows babies with such impairments to be killed at the discretion of one or both parents. Is this law disability discrimination contrary to the CRC?

The child is perfectly healthy and twenty-five weeks old. The doctor induces the birth process prematurely, and, when all but the head and part of the neck are outside of the mother’s body, the doctor stops the delivery process, cuts a hole in the baby’ skull, puts a tube in, and sucks the brains out. The doctor then delivers the dead child. This procedure is commonly called “partial birth abortion,” but it could be equally well called “partial birth infanticide.” This procedure is often performed for the mother’s convenience, when neither the mother’s health nor life is in danger, and is performed in the last trimester. Are these legal problems under the CRC?

All of these cases raise the same basic question: Does the CRC protect the lives and well-being of children prior to birth? Is there an obligation under international human rights law to respect the human dignity of babies during the pre-natal period of their life-cycle?

1. The CRC recognizes human rights during the entire pre-natal period of life


The Convention on the Rights of the Children was specifically written to protect human beings from conception onward. Unfortunately, there is a lot of misinformation on this subject. It is not unusual to hear such things as, “The Working Group made a compromise that allows each State to decide for itself the meaning of ‘human being’ in Article 1”; or, “The CRC does not apply prior to birth.” Those are not true statements.


Here are the facts about the text of the CRC and the legislative history:

· The original working draft of the Convention expressly limited rights “from the moment of his [or her] birth” (in the forerunner to Article 1).
 But this limitation was promptly removed. The legislative history tell us why the delegates removed the limitation: delegates said that the Convention “should be extended to include the entire period from the moment of conception.”

· Article 1 confers rights on all “human beings” who are under 18 years of age (unless the State sets a lower age limit). In the records concerning the drafting of Article 1, there is nothing about a compromise that would allow each State to decide for itself the meaning of the word “human being.”

Indeed, even if there were such a compromise in the Working Group that drafted the CRC, it would have no legal effect. As the Committee on the Rights of the Child has said, the terms of the Convention mean the same thing for all States. The application of a right can differ from country to country because of differences in factual circumstances, as, for example, the resources that are “available” (Art. 4) in one State will not be the same as in other States, but that is because of limitations on resources, not because the meaning of “available” changes. There would be no such thing as international law if every Party could give its own meanings to the terms of a treaty.

But there was not such compromise in the Working Group.

· The right to health expressly includes the child’s right to pre-natal: “1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health …2. States Parties shall pursue full implementation of this right, in particular, shall take appropriate measures: … (d) To ensure appropriate pre-natal … health care for mothers.” (Article 24.) The child is the right-holder of the right to pre-natal care, not the mother, according to the text of Article 24.

· By definition, pre-natal care is care delivered to the mother’s body, and it is given for both the baby’s well-being and the mother’s well-being (which is instrumental to the child’s well-being, both before and after birth). While the mother has her own rights to health and after-delivery care (ICESCR Arts. 12 and 10(2)), the CRC gives developing children their own right to pre-natal care as part of their right to health. In other words, there is a difference between the holder of a right and the recipient of the action that ensures enjoyment of the right. For instance, to ensure that children have clean drinking water (in paragraph (c)), the action is directed at the water supply; and to ensure that the baby receives pre-natal care (in paragraph (d)), the action is directed to the mother’s body. In both cases, the child’s right to health is ensured by action directed at the child’s environment: the water supply, and the mother’s body, respectively.

· To confirm that the CRC applies during the pre-natal period, the preamble was amended to say that children need “legal protection, before as well as after birth.” (Ninth preambular paragraph.)

· While there are several publications that claim that the CRC does not apply during the pre-natal period, none of them have told readers about the legislative history of Article 1. Nor have they discussed the child’s right to pre-natal care under the right to health. In other words, these commentators took a “result-oriented” approach to the legal question, rather than conduct a bona fide legal analysis under the Vienna Convention on the Law of Treaties.

So the CRC is a coherent whole. (i) Removing the “from the moment of [] birth” qualification (in Article 1) allows children’s rights to start at conception; (ii) that is consistent with the right to health (Article 24), which gives children a right to pre-natal care -- a child could not have a right to pre-natal health care unless the child was a right-holder under Article 1; (iii) the preamble confirms that the framers of the CRC intended for the Convention to give “legal protection before … birth”; and (iv) the legislative records verify that the framers intended CRC protection “from the moment of conception.”

The legal analysis is supported by other facts:

· A survey of implementation reports conducted in conjunction with the Secretary General’s Study on Violence Against Children showed that the practice of States Parties is consistent with the legal analysis. The overwhelming majority of States said, either expressly or impliedly under the sections on Article 1 or Article 6, that children have CRC rights during the pre-natal period. (128 State Parties out of 176.)

· For instance: “The protection of the right to life begins with the protection of intra-uterine life”; State law “recognizes the right of life of the unborn child”; and national law “protects the right to life from conception onwards.” These are the State Parties themselves speaking.

· And while the remaining minority are silent on the matter under these articles, no State Party report expressly denied that the CRC covers babies during the pre-natal period.

· The implementation reports also show that States are taking numerous, positive steps to protect children in the pre-natal period, and that these measures need to be expanded, and further developed.
 

· The Committee on the Rights of the Child has said that violence against pre-natal children violates the CRC. For instance, disability discrimination and sex selection against girls violate the rights of pre-natal children.

· And the UN Conference on Women at Beijing condemned pre-natal sex selection against female children as human rights violations.

In summary, States wrote the CRC to give maximum coverage: they removed the “from the moment of [] birth” limitation in order to ensure protection “from the moment of conception.” But taking the maximum approach to coverage does not mean that the Convention is inflexible.

2. The CRC is strong but flexible


Overall, the CRC takes a highly protective approach to the human rights of children and adolescents. But the States that created the Convention also took into account the fact that people have differing opinions on many subjects, and that there are important differences between societies that must be respected. So the framers of the CRC gave the Convention flexibility by using the same two devices that are found in the ICCPR and the ICESCR: (i) Most rights allow a State to make trade-off decisions when it applies the right to actual situations; and (ii) States are allowed to make reservations.


The right to life allows for trade-off decisions

 
For most human rights, a States has to “translate” the abstract statement of the right that is found in the text of the article into concrete entitlements of real-life right-holders. The process of specifying the concrete entitlements calls for the State to make trade-off judgments, and the judgments are subject so some sort of a reasonableness (or “proportionality”) test. The right to life in CRC Article 6(1) is one of these rights: it is not an absolute right, but a right that depends upon balancing decisions.

For instance, if the right to life were absolute, a police officer would not be able to use deadly force to protect himself when assaulted by a minor, and soldiers would not be able to fire upon under-aged soldiers from an opposition armed force. And the State would have to prohibit all cars and trucks, since motor vehicles cause the deaths of many children and adolescents; but that would prevent food from being produced, transported, and marketed, which would cause even more deaths. So an absolute right to life is an absurd idea.

The right to life is the same for all CRC right-holders during all periods of development -- pre-natal, neo-natal, infancy, toddler-hood, pre-pubescent, adolescent, or in any other way of classifying periods of development. So the right to life of children in the pre-natal period is subject to trade-off decisions, just as anyone’s right to life is subject to balancing decisions.

However, for a State to make a valid trade-off judgment, the decision-maker would have to believe that the pre-natal child is a human being within the meaning of Article 1; that is to say, would have to believe that the child is a holder of the right to life, and is entitled to equal respect of his or her human dignity. The CRC is binding on all state actors, whether legislators, judges, or officials in the administrative branch. So regardless of which branch is making a trade-off decision between the right to life of children in the pre-natal period and any other person’s rights or interests, the decision-maker has to accept the fact that the child is a “human being” and a right-holder under the CRC. A state actor who does not accept these legal facts would have to be disqualified from making a trade-off judgment. Likewise in a state that allowed capital punishment of adults. A judge who did not believe that a particular defendant was a human being would not be able to make a fair decision when imposing the death penalty in that case: the judge would have to be disqualified on the ground of prejudice.

So the CRC is both strong and flexible with respect to the right to life in Article 6(1): the right to life starts from the moment of conception; a State can make trade-off decisions when translating the right into concrete entitlements; and the officials who do the balancing have to accept the legal fact that children in the pre-natal period of life are human beings who hold the right to life under the CRC.

States can make reservations

The CRC allows a State to make reservations at the time that it ratifies the Convention, and the test is same as the one in the Vienna Convention on the Laws of Treaties: the reservation must not be “incompatible with the object and purpose” of the treaty (CRC Art. 43). This opens up the possibility for a State to make a narrowly tailored reservation to either the right to life or to the jurisdictional statement of who the right-holders are in Article 1.

Only a few States made statements that are relevant to children in the pre-natal period of life, and some of these are framed in terms of understandings or declarations, rather than reservations. This paper will not discuss these statements since there are only a few, and because legal arguments can be made both for and against their validity as reservations. The point in this paper is simply that the States that created the CRC made the Convention strong but flexible: the CRC was specifically written to give maximum coverage to children by starting coverage from conception, but this was balanced by two devices that allow for States to have some flexibility. 

3. The rights of children in the pre-natal period of life is the single biggest challenge to the children’s rights movement


The children’s rights movement is known for its tough demands to respect the human dignity of children, and to fulfill their rights. The language of the advocacy is militant and uncompromising: “the best interests of the child must come first”; “all rights for all children without discrimination”; “children first,” “violence against children is never justified”; “we must protect children because they are vulnerable and voiceless,” and so on.


When it comes to terminating the lives of children in the pre-natal period, many adults are saying, “I want …,” and their wants are in conflict with the well-being and rights of their pre-natal children. Each year, an estimated 40 to 50 million children are intentionally killed during the first nine months of their lives. In only a tiny faction of cases is there a conflict between the life the mother and the life of the child. In the vast majority of cases, “the child’s best interests,” “no discrimination,” “children first,” “no violence against children,” “we must protect children because they are vulnerable and voiceless,” are not applied because of the adult’s conflict of interest with the child.


The contradiction between stated values and actual behavior is an inescapable part of the human condition. Thomas Jefferson is one of the forerunners of today’s international human rights, celebrated for his proclamation, in the Declaration of Independence in 1776, that “all men are created equal,” that all have “certain unalienable rights, that among these are life, liberty, and the pursuit of happiness.” In line with those words, Jefferson hated slavery, and drafted legislation that would have put an end to slavery.


But Jefferson “owned” more slaves than almost anyone in the colonies, and, unlike some of this contemporaries, he did not free them either while he was living or upon his death. Jefferson found sufficient reasons to justify his denial of unalienable rights to his fellow human beings, the African men, women, and children who provided him with his wealth and social status.


The children’s rights movement is facing a similar crisis of a mismatch between stated values and behavior. The demands of the movement are made primarily by adults, and their demands are for other people to change their attitudes and actions towards children. But it’s different when the children in question are the most vulnerable and voiceless, and the behavior is that of the adult champions themselves. Many, but not all, adults in the children’s right movement are not willing to respect the rule of law when it comes to interpreting the CRC on the question of the rights of pre-natal children. Many, but not all, are complaining about certain kinds of discrimination, like pre-natal sex-selection against girls, but not about other kinds of discrimination or about disrespect for the human dignity of pre-natal children. Many, but not all, are following in Thomas Jefferson’s footsteps, verbally asserting the human rights of all children, but not applying that to themselves when their personal or ideological interests conflict with those of children in the pre-natal period.


At the tenth anniversary of the CRC, the International Save the Children Alliance summed up the progress in Children’s Rights: Reality or Rhetoric?

The CRC has been radical in seeking to change the way in which children are viewed. Yet in reality, the notion of children as individuals in their own right is still largely unrealized. A range of social and cultural factors makes it difficult for many to accept children as right-bearers.

Those words are just as true today with regard to respecting the individuality, human dignity, and rights of pre-natal children.

This Twentieth Anniversary conference on the Convention on the Rights of the Child is a good time to reflect upon the human dignity of children in the pre-natal period of the human life-cycle, and upon discrimination, respect for children’s human rights, and the rule of law. Given the scale of the numbers -- 40 to 50 million a year --, given the nature of act -- their lives are terminated --, and given that the deaths are intentional, it is hard to think of a more serious human rights problem in the world today.

4. Recommendations


It is recommended that the outcome document for this Celebration should:

1. Urge the Committee on the Rights of the Child to continue to speak up for the rights of children to be free from sex and disability discrimination in the pre-natal period; to routinely raise the rights to life and to pre-natal care of babies in the pre-natal period in all its work (e.g., dialogues with States, concluding observations, general comments); and to encourage States to strengthen the constructive measures aimed at reducing the numbers of children whose lives are intentionally terminated.

2. Invite Ngos to consider how they can defend and promote the CRC rights of pre-natal children in their work.

3. Urge States to take additional constructive measures aimed at reducing the numbers of pre-natal children whose lives are terminated.

4. Encourage intergovernmental organizations and Ngos to do more to assist States in building their capacities to provide constructive services aimed at reducing the numbers deaths of pre-natal children.

�	 Daily Mail (London), 28 May 2006 (in the United Kingdom, parents are terminating the lives of their pre-natal children for having a cleft palette, webbed fingers, or an extra digit). 


�	 The procedure is described in Martin Haskell, “Dilation and Extraction for Late Second Trimester Abortion” (paper presented at the National Abortion Federation Risk Management Seminar, Dallas, Texas, Sept. 13, 1992); available at www.nrlc.org. 


�	 Article 1, Revised Polish Draft, 1979; Office of the United Nations High Commissioner for Human Rights, Legislative History of the Convention on the Rights of the Child (United Nations, 2007), vol. I, p. 305.


�	 1980 Working Group; Id.


�	 1980 Working Group; Id., pp. 305-306.


�	 The preamble was amended at the Second Reading (1988-1989), many years after Article 1 had 


	been changed to extend CRC protection from conception onwards; Legislative History, pp. 292-299.


�	 For the full legal analysis, see Bruce Abramson, Violence Against Babies: Protection of Pre- and Post-natal Children Under the Framework of the Convention on the Rights of the Child (World Family Policy Center, 2006). The book is a revised version of an official Ngo submission to the UN Secretary General’s Study on Violence Against Children. Available at www.worldfamilypolicy.org/policy%20issues/VIOLENCE%20AGAINST%20BABIES.pdf.


�	 The reports are cited in Violence Against Babies, at p. 53.


�	 Respectively, China, CRC/C/83/Add.9 (2nd report, 2004), para. 56 (under the article 6, Rights to Life section); Italy, CRC/C/70/Add. 13 (2nd report, 2002), para. 360 (under the sub-heading on The Right to Life); El Salvador, CRC/C/3/Add.9 (1st report, 1993), para. 72 (under the right to life section).


�	 Some examples: (i) Adolescents are helped to develop non-exploitive, respectful, responsible male-female relationships, therefore avoiding unwanted pregnancies. (ii) Pregnant women are provided material, psychological, social, and moral support when dealing with an unplanned or unwanted pregnancy. (iii) States are enlarging the options of pregnant women and their partners by improving adoption and other forms of alternative care, and by reducing negative attitudes (towards unmarried mothers, towards victims of rape and sexual abuse, towards children with disabilities, etc.) And (iv), through a wide assortment of measures, States and ngos are reducing the economic and social barriers that constrain the options of pregnant women and girls. For a full discussion, see Violence Against Babies, pp. 138 to 146.


�	 Pre-natal disability discrimination: Day of Discussion, UN Doc. CRC/C/69; para. 338.


	Pre-natal sex selection: Concluding Observation, India, UN Doc. CRC/C/15/Add.15 (2000), para. 32 (criticizing “discriminatory social attitudes and harmful traditional practices against girls including female infanticide, selective abortions”). For an example of State Party practice in defending the human rights of pre-natal children under the CRC, see the reports of India, UN Doc. CRC/C/28/Add.10 (1st report, 1997) at para. 84 (reporting, under Article 2 and the heading “Discrimination against the girl child,” that “the female child is aborted and not allowed to live”), para. 85 (“selective abortion of the female foetus), & para. 91 (“female foeticide”); India, UN Doc. CRC/C/93/Add.5 (2nd report, 2003), at p. 73 (referring to the “‘brutal murders of girl-children in the womb’,” quoting the National Commission for Women, in Box 3.3, under the section on Article 2).


	Note that the right to non-discrimination (Art. 2(1)) is an umbrella right that protects the sectoral rights, in the situations at hand, the right to life (Art. 6(1)). For a full discussion of sex and disability discrimination, see Bruce Abramson, Article 2: The Right of Non-Discrimination (Martinus Nijhoff, 2008).


�	 Fourth United Nations Conference on Women at Beijing, Declaration and Plan of Action, at para. 277c (calling on States and civil society to “eliminate all forms of discrimination against the girl child which result in harmful and unethical practices such as pre-natal sex selection”; para. 283d (to “enact and enforce legislation protecting girls from all forms of violence, including pre-natal sex selection ”); para. 115 (“acts of violence against women also include pre-natal sex selection”), and para. 124i (“enact and enforce legislation against the perpetrators of practices and acts of violence against women, such as pre-natal sex selection”).


�	 Willard Sterne Randall, Thomas Jefferson: A Life (HarperPerennial, NY, 1994).


�	 At p. 288.






