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RESOLUTION OF THE 

INTER-AMERICAN COURT OF HUMAN RIGHTS

REQUEST FOR ADVISORY OPINION PRESENTED BY

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS

HAVING SEEN:

1. The communication of 29 December 2008, by means of which the Inter-American Commission on Human Rights (hereinafter “the Inter-American Commission” or “the Commission”) submitted to the Inter-American Court of Human Rights (hereinafter “the Inter-American Court”, “the Court” or “the Tribunal”), in accordance with article 64.1 of the American Convention on Human Rights (hereinafter “the Convention”), a request for an advisory opinion (hereinafter “the request”), with the objective that the Court determine “whether the use of corporal punishment as a method for disciplining children and adolescents is incompatible with articles 1.1, 2, 5.1, 5.2 and 19 of the American Convention and VII of the American Declaration of Human Rights and Duties (hereinafter “the American Declaration” or “the Declaration”), in accordance with the relevant provisions of the Convention on the Rights of the Child”.

2. The questions asked by the Commission in the said request are:

a) [i]f by virtue of the provisions of articles 1(1), 2, 5(1), 5(2) and 19 of the American Convention on Human Rights and VII of the American Declaration on Human Rights and Duties, and in light of the principle of the best interests of the child, the Member States of the Organization of American States must regulate paternal authority and protection in such a way as to protect children against all forms of corporal punishment; [and]

b) [i]f by virtue of the provisions of articles 1(1), 2, 5(1), 5(2) and 19 of the American Convention on Human Rights and VII of the American Declaration on Human Rights and Duties, and in light of the principle of the best interests of the child, the Member States of the Organization of American States are obliged to adopt legislative and other measures for the purpose of ensuring that children are not subjected to corporal punishment as a method of discipline within the family, at school or in institutions.

3. The reasoning of the Commission, which is based on recognition of the child as a legal person, the notion of corpus juris, as well as on the special obligations to protect children established in international law and jurisprudence, specifically in Advisory Opinion OC-17/02 issued by this Court on the Juridical Status and Human Rights of the Child, as well as the criteria regarding this practice established by the Committee on the Rights of the Child, the European Commission on Human Rights and the European Court of Human Rights, as well as the African Commission on Human and Peoples’ Rights, although the Inter-American Commission warns that there is no standard in the Inter-American context which clearly states that it is necessary to forbid the practice of corporal punishment of children and adolescents because it is incompatible with respect for human rights.

4. The arguments of the Commission regarding the predominant scenario in most of the States in the hemisphere, which creates a context of permissibility and legal acceptance of the use of punishments that are neither excessive nor immoderate.
 The Commission states that only 23 States of the world currently forbid corporal punishment in the home by law
. These only include three Member States of the Organization of American States (“OAS”), which are Uruguay, Venezuela and Costa Rica. It added that, despite the fact that most of the countries in the hemisphere have ratified the Convention on the Rights of Child, few of them have fully adapted their internal laws to the standards established by the said Convention. Therefore, in some countries the corporal punishment of children is not forbidden in a family and educational context
, while in others corporal punishment is only forbidden in educational establishments but not in a family context
. In some other countries, the practice is even permitted in schools
.

5. The considerations of the Commission regarding the fact that a pronouncement by the Court on the subject will have positive effects on eradicating corporal punishment, given that this opinion will allow legislative reforms and positive actions to be promoted in the States, as well as highlighting the subject and making it a matter of discussion in the hemisphere. It added that it would be extremely useful if the Tribunal could give guidance to the States on how to fulfil their international obligations appropriately, particularly in situations that arise in a private context. In particular, it warned that the said practice “requires effective prevention and protection measures. [Its] explicit legal prohibition […] is an important step but is not sufficient, given that its implementation must be accompanied by measures of a different nature that will allow the cultural standards that legitimise [it] to be eradicated”.

6. The appointment by the Commission of its delegates Paulo Sergio Pinheiro and Santiago A. Cantón for the purposes of this request for an advisory opinion.

CONSIDERING

1. That this request for an advisory opinion was submitted to the Inter-American Court in the exercise of the powers granted by article 64.1 of the Convention, and fulfils the requirements established in articles 60 and 61 of the Rules of Procedure of the Court for its presentation: precise statement of the specific questions on which the opinion of the Court is sought; identification of the provisions to be interpreted; identification of the international legislation on human rights which differs from that of the American Convention and of which an interpretation is also required; presentation of the considerations giving rise to the request, and specification of the number of delegates.

2. That pursuant to article 64.1 of the Convention, the Commission may consult the Court regarding the interpretation of the American Convention and other treaties concerning the protection of human rights. The Court has pointed out that fulfilment of the regulatory requirements for filing a request does not imply that the Tribunal is obliged to respond to it. The Court considers issues that transcend merely formal aspects and that fall within the generic limits that the Tribunal has recognised with regard to the exercise of its advisory jurisdiction
.

3. That the questions which the Commission submits for consideration by the Court relate to the use of corporal punishment as a method of disciplining children and adolescents. Specifically, whether in light of the various instruments and principles highlighted, the Member States of the OAS must: a) regulate paternal authority and protection in such a way as to ensure the protection of children against all forms of corporal punishment; and b) whether they are obliged to adopt legislative and other measures for the purpose of ensuring that children are not subjected to corporal punishment as a method of discipline within the family, at school or in institutions. The Commission asked the Court to answer its questions affirmatively.

4. That on other occasions the Tribunal has established the extent of its advisory and contentious jurisdictions
.

*

*         *

5. That as regards the issue that is the subject of the request, the Court notes that various relevant steps forward have been taken in the development of international law and human rights regarding the protection of the human rights of children and adolescents. In particular there is the Convention on the Rights of the Child
, which has been signed and ratified by 195 States
, including 34 States of the American continent
, and establishes the obligation for the States Parties to respect the responsibilities, rights and duties of those who are legally responsible for providing direction and guidance to children
. However it subjects this right to the duty to establish the best interests of the child as the fundamental elements of his or her upbringing and development, whether this be in the hands of the child’s parents or legal guardians
. Equally, it extends this obligation to discipline in schools, so that it is administered in a manner consistent with human dignity
. In addition to the above, the Convention on the Rights of the Child obliges States to ensure that no child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment
, or to any form of physical or mental injury or abuse, neglect or negligent treatment, maltreatment or exploitation while in the care of his or her parents, legal guardian or any other person who has the care of the child
.

6. That the Committee on the Rights of the Child (hereinafter “the Committee”), the body created to monitor progress achieved in fulfilling the duties arising from the Convention on the Rights of the Child, issued its General Comment No. 8
 for the purpose of guiding the States Parties on interpreting the provisions of the Convention on the Rights of the Child, in order to eliminate violence against children
. For this purpose, it defined the concepts of “corporal punishment” and “other cruel or degrading forms of punishment”, stating that they are both incompatible with the said Convention, whether they take place in the home and family or in any other environment
. In turn, the Committee established specific standards for protecting children against corporal punishment and other cruel or degrading forms of punishment
, which include legislative, educational, monitoring and evaluation measures. Even though the Committee does not reject the positive concept of discipline
, in exceptional circumstances the use of force for the purpose of protection must be governed by the principle of the minimum necessary use of force for the shortest necessary period of time
. To conclude, the Committee states that eliminating the violent and humiliating punishment of children is an immediate and unqualified obligation of the States Parties
.

7. That in its jurisprudence the Court has repeatedly made pronouncements regarding matters linked to the subject of the request for advisory opinion, in cases of litigation
 as well as in provisional measures
 and in one advisory opinion
, which allow its criteria regarding the best interests of the child, the duty on the part of States to adopt positive measures in favour of the child, including legislative and other measures, as well as the particular gravity of violations of the rights of children, to be understood. Even the Commission has used the said jurisprudence to support its request in this respect. In its General Comment No. 8, the Committee referred to the standard adopted by this Court in Advisory Opinion OC-17/02 Juridical Status and Human Rights of the Child (hereinafter “OC-17/02”)
.

8. In OC-17/02, this Tribunal provided a detailed presentation of the concept and scope of the principle of the “best interests of the child”, the rights of the child and the duties of the State, society and the family in respect of the child
, in interpreting the relevant parts of the American Convention
.

9. That with regard to the first question asked by the Commission about whether States should regulate paternal authority and protection in such a way as to protect children against all forms of corporal punishment, the Court refers to the statements made in OC-17/02 regarding article 19 of the American Convention relating to the obligation for States “to adopt all positive measures required to ensure protection of children against mistreatment, whether in their relations with public authorities or in relations among individuals or with non-governmental entities”
.

10. That in order to extend the scope of the obligation of States to adopt measures in favour of children, the Court declared in the aforementioned OC-17/02 that, in accordance with current international law on human rights, which includes article 19 of the American Convention, “children have rights and are not just an object of protection”
. Furthermore, in referring to the Convention on the Rights of the Child, this Tribunal pointed out that children have the same rights as all human beings – minors or adults -
.

11. That with regard to the second question asked by the Commission about whether States are under the obligation to adopt legislative and other measures in order to ensure that children are not subjected to corporal punishment as a method of discipline in the family, at school or in institutions, the Court refers to the statements made in OC-17/02 regarding the obligation in article 2 of the American Convention and the rights of the child, in which it considered that “according to the provisions set forth in the Convention on the Rights of the Child, children’s rights require that the State not only abstain from unduly interfering in the child’s private or family relations, but also that, according to the circumstances, it take positive steps to ensure exercise and full enjoyment of those rights”
.

12. That in turn, the Tribunal has stated that one of the obligations of the State to protect children against mistreatment involves taking positive measures
. Furthermore, the Court considered that “if the States, pursuant to Article 2 of the American Convention, have a positive obligation to adopt the legislative measures necessary to guarantee the exercise of the rights recognised in the Convention, it follows, then, that they also must refrain both from promulgating laws that disregard or impede the free exercise of these rights, and from suppressing or modifying the existing laws protecting them”
. 

In the same respect, the Tribunal has pointed out in various cases
 that the general duty under article 2 of the American Convention implies the adoption of measures of two kinds: on the one hand, elimination of any norms and practices that in any way violate the guarantees provided under the Convention; on the other hand, the promulgation of norms and the development of practices conducive to effective observance of those guarantees. Furthermore this adoption of measures becomes necessary when there is evidence of any practice which is contrary to the American Convention in any area.

13. That furthermore, the Court has specifically declared that States are responsible for the actions of both public and private entities that provide services which affect the life and integrity of people
. In this respect, “the States must regulate and supervise […] as a special duty to protect life and personal integrity, regardless of the public or private nature of the entity giving such services […], since under the American Convention international liability comprises the acts performed by private entities acting in a State capacity, as well as the acts committed by third parties when the State fails to fulfil its duty to regulate and supervise them”.

14. That with regard to cases in which the State has a duty to act as guarantor, the Tribunal has stated that the State “on the one hand, must be all the more diligent and responsible in its role as guarantor and must take special measures based on the principle of the best interests of the child
. On the other hand, to protect a child’s life, the State must be particularly attentive to that child’s living conditions while deprived of his or her liberty”. Furthermore, the Court has fully set out the obligations of the State to protect detained persons against mistreatment.
 Specifically, the Tribunal has referred to the American Convention with regards to the prohibition of mistreatment as a method for imposing discipline
 on detained minors.

15. That it can be understood from the above considerations that the answers to the questions asked by the Commission can be drawn from a full analysis and interpretation of the body of jurisprudence of the Tribunal regarding the rights of the child and relating to other criteria established for the child, as well as from the obligations issued by other international instruments ratified by the States in the region.

16. That in view of all of the above, the Court hereby uses its power not to provide an answer to the request presented by the Inter-American Commission.

THEREFORE:

THE INTER-AMERICAN COURT OF HUMAN RIGHTS

in the exercise of the powers granted by article 64.2 of the American Convention on Human Rights and article 62 of the Rules of Procedure of the Court,

RESOLVES:

unanimously, that

It shall not provide an answer to the request for advisory opinion presented by the Inter-American Commission on Human Rights because the criteria regarding the points set out in the said request can be drawn from the jurisprudence of the Tribunal as stated in the Considering Clauses 5 to 16 of this Resolution.
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�	 The Commission cites the following example: Brazil, Civil Code (2002), article 1638 “Parental authority shall be lost, by court order, by any father or mother who: 1. Immoderately punishes his or her child […] IV – repeatedly commits the offences stated in the preceding article […].


�	 These States are: Sweden (1979), Finland (1983), Norway (1987), Austria (1989), Cyprus (1994), Denmark (1997), Latvia (1998), Croatia (1999), Bulgaria (2000), Israel (2000), Germany (2000), Iceland (2003), Ukraine (2004), Romania (2004), Hungary (2005), Greece (2006), The Netherlands (2007), Portugal (2007), Spain (2007), New Zealand (2007), Uruguay (2007), Venezuela (2007) and Costa Rica (2008).


�	 Argentina, Brazil, Cuba, El Salvador, Guatemala, Nicaragua and Panama.


�	 United States of America, Peru, Bolivia, Ecuador, Honduras and Colombia.


�	 Belize, Grenada, Saint Vincent and the Grenadines.


�	 Cfr. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law. Advisory Opinion OC-16/99 of 1 October 1999. Series A No. 16, paragraph 31; Juridical Status and Human Rights of the Child. Advisory Opinion OC-17/02 of 28 August 2002. Series A No. 17, paragraph 19; Juridical Condition and Rights of Undocumented Migrants. Advisory Opinion OC-18/03 of 17 September 2003. Series A No. 18, paragraph 50; and Request for Advisory Opinion presented by the Republic of Costa Rica. Resolution of the Court of 10 May 2005, considering clause five.


�	 Cfr. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law, supra note 6, paragraphs 47 to 49; Juridical Status and Human Rights of the Child, supra note 6, paragraph 33; Juridical Condition and Rights of Undocumented Migrants, supra note 6, paragraph 63; and Request for Advisory Opinion presented by the Republic of Costa Rica, supra note 6, considering clause eight.


�	 U.N. General Assembly, Convention on the Rights of the Child. Resolution 44/25 of 20 November 1989.


�	 Ratification status of the Convention on the Rights of the Child, High Commission for Human Rights. Available at: http://www2.ohchr.org/english/bodies/ratification/11.htm


�	 These are: Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Suriname, Trinidad and Tobago, Uruguay and Venezuela.


�	 Cfr. Convention on the Rights of the Child, supra note 8, article 5.


�	 Cfr. Convention on the Rights of the Child, supra note 8, article 18.1.


�	 Cfr. Convention on the Rights of the Child, supra note 8, article 28.2.


�	 Cfr. Convention on the Rights of the Child, supra note 8, article 37(a).


�	 Cfr. Convention on the Rights of the Child, supra note 8, article 19.1.


�	 U.N. Committee on the Rights of the Child, General Comment No. 8. The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment. Forty-second session (2006). Geneva, 15 May-2 June 2006. U.N. Doc. CRC/C/GC/8 (2006).


�	 Cfr. General Comment No. 8,  supra note 16, paragraph 1.


�	 Cfr. General Comment No. 8,  supra note 16, paragraphs 11 and 12.


�	 Cfr. General Comment No. 8,  supra note 16, sections V and VI.


�	 Cfr. General Comment No. 8,  supra note 16, paragraph 13.


�	 Cfr. General Comment No. 8,  supra note 16, paragraph 15.


�	 Cfr. General Comment No. 8,  supra note 16, paragraph 22.


�	 Cfr. Case of the “Street Children” (Villagrán-Morales) v. Guatemala. Merits. Judgement of 19 November 1999, Series C No.  paragraph 194; Case of Bulacio v. Argentina. Merits, Reparations and Costs. Judgement of 18 September 2003. Series C No. 100, paragraphs 133 and 134; Case of the Gómez Paquiyauri Brothers v. Peru. Merits, Reparations and Costs. Judgement of 8 July 2004, Series C No. 110, paragraphs 163, 163 and 164; Case of the Girls Yaen and Bosico v. Dominican Republic. Preliminary Objections, Merits, Reparations and Costs. Judgement of 8 September 2005. Series C No. 130, paragraph 134, and Case of Servellón-García et al. v. Honduras. Merits, Reparations and Costs. Judgement of 21 September 2006, Series C No. 152, paragraph 113.


�	 Cfr. Matter of Reggiardo Tolosa. Provisional Measures in respect of Argentina. Order of the Court of 19 January 1994; Matter of Millacura Llaipén et al. Provisional Measures in respect of Argentina. Order of the Court of 6 February 2008; Case of the Children and Adolescents Deprived of Liberty in the “Complexo do Tatuapé” of FEBEM. Provisional Measures in respect of Brazil. Order of 25 November 2008.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6.


�	 Cfr. General Comment No. 8, supra note 16, paragraph 24.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraphs 74 and 79.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraph 56.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraph 87. See also Case of Ximenes Lopes v. Brazil. Merits, Reparations and Costs. Judgement of 4 July 2006. Series C No. 149, paragraphs 89 and 90.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraph 28.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraph 54. See also Case of the Girls Yaen and Bosico, supra note 23, paragraph 133.  


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraph 88.


�	 Cfr. Juridical Status and Human Rights of the Child, supra note 6, paragraphs 87 and 88.


�	 Cfr. Case of Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago. Merits, Reparations and Costs. Judgement of 21 June 2002. Series C No. 94, paragraph 113.


�	 Cfr. Case of Castillo Petruzzi v. Peru. Merits, Reparations and Costs. Judgement of 30 May 1999. Series C No. 52, paragraph 207; Case of Castañeda Gutman v. Mexico. Preliminary Objections, Merits, Reparations and Costs. Judgement of 6 August 2008. Series C No. 184, paragraph 79; and Case of Heliodoro Portugal v. Panama. Preliminary Objections, Merits, Reparations and Costs. Judgement of 12 August 2008. Series C No. 186, paragraphs 179 and 180.


�	 Cfr. Case of Castillo Petruzzi et al., supra note 35, paragraph 207; Case of the “Five Pensioners” v Peru. Merits, Reparations and Costs. Judgement of 28 February 2003. Series C No. 98, paragraph 165; Case of Baena Ricardo et al. v Panama. Competence. Judgement of 28 November 2003. Series C No. 104, paragraph 180; Case of Cantoral Benavides v. Peru. Merits. Judgement of 18 August 2000. Series C No. 69, paragraph 178; Case of La Cantuta v. Peru. Merits, Reparations and Costs. Judgement of 29 November 2006. Series C No. 162, paragraph 172; Case of Yaen and Bosico, supra note 23, paragraph 142; and Juridical Status and Rights of Undocumented Migrants, supra note 6, paragraphs 81, 104, 149 and 167.


�	 Cfr. Juridical Condition and Rights of Undocumented Migrants, supra note 6, paragraphs 146 and 147.


�	 Cfr. Case of Ximenes Lopes, supra note 29, paragraphs 89 and 90.


�	 Cfr. of the “Street Children” (Villagrán Morales et al.), supra note 23, paragraph 196; Case of Bulacio, supra note 23, paragraphs 126 and 134; Case of the Gómez Paquiyauri Brothers, supra note 23, paragraphs 124, 163 and 164; and Case of the “Juvenile Reeducation Institute” v. Paraguay. Preliminary Objections, Merits, Reparations and Costs. Judgement of 2 September 2004. Series C No. 112, paragraph 160. See also Juridical Condition and Human Rights of the Child, supra note 6, paragraphs 56 and 60. 


�	 Cfr. Case of Caesar v. Trinidad and Tobago. Merits, Reparations and Costs. Judgement of 11 March 2005. Series C No. 123.


�	 Case of the “Juvenile Reeducation Institute”, supra note 39, paragraph 167. See also,  Case of Bámaca Velásquez v. Guatemala. Merits. Judgement of 25 November 2000. Series C No. 70, paragraph 150; Case of Hilaire, Constantine and Benjamin et al., supra note 34, paragraph 164; and Case of Maritza Urrutia v. Guatemala. Merits, Reparations and Costs. Judgement of 27 November 2003. Series C No. 103, paragraph 87.  
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