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Malawi ratified the Convention on the Rights of the Child (CRC) on 2 January 1991. On 13 January 2009, the Committee on the Rights of the Child (the Committee) examined Moldova’s consolidated second periodic report.

Opening Comments

The head of delegation, Ms. Namathanga Kachikho, Minister of Women and Child Development introduced the delegation, which included the Secretary for Justice, Director of Woman and Child Development and Director of Education Planning. In terms of achievement, Ms. Kachikho emphasised the high level of political commitment and resources to respond to the orphans and vulnerable children’s (OVC) crisis. She noted that the report was prepared with the active participation of key stakeholders, including the human rights commission, international organisations and NGOs. Since the initial report, Malawi had been working on its Millennium Development Goals (MDGs) strategy, which was visible in the government policy especially concerning children. 

She noted that national legislation was in line with the CRC. However, due to the political environment, many outstanding bills could not be processed through parliament. The government was, however, committed to processing the pending bills. It was hoped that the May 2009 elections would resolve the political impasse and make it possible to process pending bills. The delayed legislation included the Child (Justice, Care and Protection) Bill, the Birth Registration Bill, the Constitutional Review (including recommendations about the principles of the CRC) and the review of the Education Act which recommended free and compulsory education for children under 18. Malawi had also initiated the process of ratifying the two Optional Protocols (OPs). The National Plan of Action (NPA), which was initiated in 2004, was yet to be finalised. However, there was an NPA for OVCs which had been operationalised. The government was also implementing a social development programme to ensure the development of vulnerable children. It was anticipated that by 2010, child-related issues would be guided by a generic child protection policy. Other areas of progress included the reduction of the infant mortality rate from 133 to 118 per 1,000 live births, which was largely the result of better nutrition programmes and breastfeeding. There was also better food security, although close to 50% of children were still stunted and/or underweight. There were also improvements in access to clean water and sanitation which, in addition to the health benefits, had reduced the dropout rate of girls. However, girls were still dropping out of school due to early marriage, pregnancy and the need to work. At district level, the government was strengthening the capacity for welfare officers. While the access to services was still low (30 percent), it had significantly increased since the 1990s (4 percent). 

To deal with harmful traditional practices, the government had established a zero tolerance campaign for abuse and better coverage for victim support services and units (about 300 across the country). Other achievements included the establishment of four child-friendly courts, training policemen on child protection and the increased participation of children through the children’s parliament. 

In terms of challenges, Ms. Kachikho highlighted: inadequate funding for food programmes, limited financial and human capacity for children´s programmes, fragmentation, weak coordination between stakeholders and the lack of monitoring. Finally she commended the Committee for the dialogue and reiterated the government’s commitment to realising the MDGs and the principles in the CRC.

Ms. Aidoo, the Country Rapporteur, thanked the high level and multisectoral delegation for its report. She noted that while the report was overdue, it was detailed, analytical and self-critical. She acknowledged the difficult socio-economic background, the high poverty rate, the burden of HIV/AIDS, the agricultural challenges, exploitation and the poor infrastructure. She further noted that Malawi had cancelled 95 percent of its external debt. 

While, the legislative and constitutional reforms were impressive, and took into account the revisions and amendments to the constitution, there were at least 10 bills before parliament. Ms. Aidoo expressed great concern regarding the absence of a legislative framework and the political impasse which meant that many bills could not be passed, including critical ones for children. She hoped that the elections would end this impasse and asked if parliament could prioritise the children’s bills after the elections.

She also asked about the efforts to develop a comprehensive child protection policy. She noted that according to the league table of the 2008 African report on child well being, Malawi was number 8 out of 52 countries, illustrating certain achievements. Further comments and questions were about the role of civil society in the preparation of the State party report, the influence of donors in the work at national level, coordination, awareness of the CRC and the ratification process for the OPs.

The Co-Rapporteur, Ms. Ortiz, welcomed the delegation and requested information on the coordination mechanism and its function. She further enquired about how the plans, programmes and policies for children got translated to local level. She was especially interested in their strategy for working with communities and families at local level. She highlighted the important role of traditional leaders in strengthening good practices and rooting out harmful ones, especially toward girls, trafficking of persons, prostitution and exploitation. She asked how laws were enacted or enforces, especially in rural areas.

General Measures of Implementation

The Committee enquired about the preparation of the State party report, including who drafted it and to what extent civil society was involved in the process. It also wanted to know about the general collaboration between the government and civil society in promoting child rights. 

Legislation

The Committee asked about the status of the CRC in domestic law, as it was unclear in the report and the written replies. More precisely, it wanted to know if it had primacy over domestic law. For instance, a case had been mentioned where a judge deciding to refer to the CRC. In addition, the Committee was concerned about the influence of common and customary law, as they were often not in line with the CRC (e.g. early marriage) and could end up prevailing. 

In relation to its concern about the pending legislation, the Committee noted that if bills had been pending for many years, they may be out of date. It therefore enquired how they planned to address this issue. A further question concerned the balance of power and its effect on legislation. While the Committee shared the hopes of the elections ending the political impasse, it enquired why the situation would be different following the elections. The delegation explained that Malawians were more mobilised and keen to raise issues that benefited them. 

The Committee asked when the National Registration Bill would become law. The delegation responded that the legislation was already in draft form (it had been published and republished) and in principle it had been agreed. However, the disagreements between the parties in parliament were blocking the process of passing legislation. In addition, there was an act under the existing legislation to register births and deaths, although it was only compulsory for foreigners to register. The Committee asked if it was possible to bypass the legislation and take measures to register birth. It noted that birth registration was not related to identity cards and that the important thing was to have a record of the children so that they could benefit from programmes. It also thought this could help fight the use of derogatory names that they may receive at birth (especially if they were born out of wedlock).

While the Committee commended the confirmation that the OPs would be ratified in 2009, it asked for more information about the process and how the government planned to overcome the political impasse. The delegation responded that the process had been initiated. The political environment would not affect the ratification process, as it did not need to go through parliament for ratification. There was however a catch regarding the domestication of these treaties in relation to section 2.11 of the Constitution. 

Monitoring and coordination

The Committee commended Malawi for its active Human Rights Commission (HRC), as it prepared outstanding reports on children’s issues, such as adoption, alternative care and sexual abuse. It asked about the role of the HRC in raising awareness about the CRC and enquired if it received sufficient resources. The Committee also enquired about how the government responded to this independent monitoring system. The HRC had indicated that human rights instruments, which had been ratified (e.g. the CRC), were not part of domestic law. The delegation explained that the HRC was in a position to monitor human rights and child rights abuses. Police services, district offices and other partner organisation would raise awareness of these violations.

The Committee requested information about plans for a comprehensive social protective policy. The delegation explained that there was a draft for a national social protection policy as well as a national plan which would facilitate implementation. In addition, there was a social cash transfer system which benefited the poorest families and children. The Committee asked for supplementary information on how children were targeted and the criteria for eligibility. The delegation responded that the criteria for eligibility were based on poverty, and included labour constraints, illness and high level of dependents. 

In response to the Co-rapporteur’s question about the coordination mechanism, the delegation responded that coordination was one of the main challenges. In an effort to coordinate the different bodies that worked on children’s issues, national networks and national working groups had been established. They reported to the National Steering Committee which was the permanent secretary for Women and Child Development. 

Data collection

The Committee commended the State party for the amount of data and statistics in the report. However, it was concerned that the data was collected by different ministries and organisations, and requested more information about the coordination of data collection, the measures in place to avoid the possible duplication and the need for more disaggregated data. It also enquired about the role of the MICS (Multiple Indicator Cluster Survey) process and which organisations implemented it. In response to the question on coordination of data, the delegation explained that the Ministry of Women and Child had tried to coordinate its efforts with the Human Rights Commission, as they collected data on human rights violations against children.

Definition of the Child

The definition of a child included different ages voting (18 years), age of majority (16 years), criminal responsibility (7 years) and marriage (different between boys and girls). The delegation explained that it varied depending on the issue. The Committee reminded the delegation of the definition of the child in the CRC which was set at18 years and recommended that this should be used, especially for issues related to the protection of children. The delegation responded that they were discussing increasing the age to 18 years so that it could be applied to all children in all cases. 

General Principles

Right to life and non-discrimination

The main victims of discrimination were girls and children with disabilities. The Committee noted that while the report dealt with gender discrimination, it was still a serious problem and wanted to know about the measures to address matters such as discriminations against girls and forced and/or early marriages. The delegation replied that there had been efforts to provide girls with incentives to stay in school. The government was trying to address the issues concerning discrimination towards girls, school absenteeism and dropout. Another area of concern was the discriminatory attitudes towards children with disabilities, as there was no policy to address their issues. The delegation explained that attitudes were improving, as disabilities were becoming less of a taboo. 

In relation to the issue of children receiving derogatory names at birth, the Committee enquired whether this was a custom and the extent of the phenomenon. The delegation did not respond to these questions. Another issue related to the principle of non-discrimination was the entitlement to nationality. The Committee asked if women who married foreigners lost their nationality and the possible impact on the children. The delegation replied that a woman did not lose her nationality in such cases, although there were complications for the children, as they would not necessarily be entitled to Malawian citizenship or nationality. The Law Commission was working on this matter. 

Right to be heard

The Committee noted that the report did not provide any information on article 12 of the CRC, other than some information on the children’s parliament. It requested more information on child participation in decisions regarding the child.

Best interest of the child

The Committee enquired about measures to ensure that the three arms of government were aware of the best interest of the child. The delegation responded that in accordance with the CRC and the African Union Charter on the Rights and Welfare of the Child, there had been a review of the constitution in 1998. In the most recent constitutional review, it had been recommended to have a phrase to cover the best interest of the child in the constitution. 

Civil Rights and Freedoms

Birth registration and nationality

The Committee had follow-up questions on birth registration, especially the attempts to register children. The delegation responded that birth registration stopped when the child received a birth certificate. There was a registration exercise coordinated by the statistics office together with UNICEF in 2003, where 35,900 children were registered between 2000 and 2003. In one of the districts were the exercise took place, 9,123 certificates were issued. Once the national registration bill will be enacted, birth registration will be free of charge (at the time of the session it cost 1 USD for parents to register a child). The delegation believed that once registration was free, universal and compulsory; many issues surrounding children would be better managed. At local level, the government had involved 8,219 chiefs in 14 districts for birth registration exercises. 

Torture and other inhuman and degrading punishment

The Committee wanted to know the legal measures in place for corporal punishment. The delegation responded that corporal punishment was illegal in accordance with the constitution and had been abolished in schools. However there were still cases which were being dealt with by the justice system. 

Family Environment and Alternative Care

The Committee noted that there were approximately 500,000 orphans, many of whom suffered from HIV/AIDS. It therefore asked about the measures assist these children, including supporting their parents. The delegation replied that sending a child to an orphanage was usually a last resort since the family ties were very strong in Malawi. There was a clear process which began by identifying whether a child could be fostered within the extended family. If it was not possible, the districts social affairs offices were responsible for handling the cases and assessing the situation. 

On the issue of adoption, the Committee noted that about 1000 children were given up for adoption both nationally and internationally, which raised the question of the regulation of adoptions. It enquired if Malawi was considering ratifying the Hague Convention on international adoption. It also asked whether orphanages arranged adoptions, as it had received information to this effect. The delegation noted that the courts granted the adoptions, which was where all the information was registered. The delegation had not heard of orphanages organising adoptions and stated that they would look into this matter upon its return. 

Basic Health and Welfare

Two percent of Malawi’s budget was allocated to HIV/AIDS. The Committee therefore asked about the measures in place to track and monitor the use of these resources. The delegation responded that every ministry was required to make this stipulation of 2% used to support the members of staff affected or infected by HIV/AIDS. This budget line was monitored. The Committee also asked how adolescents were targeted in relation to HIV/AIDS, especially in terms of the existence of effective information campaigns. The delegation stated that the government provided life skills programmes through the radio and visits to schools, as well as extra curriculum activities. Finally, the Committee enquired if General Comments 3 was known and distributed to health workers, civil servants and other relevant stakeholder along with General Comments 4. 

The Committee enquired about the legislative measures taken for disabled children as well as the practical implementation to provide services. The delegation replied that several measures have been taken such as providing children with special equipment for hearing, installing access ramps at schools and providing special education. The government was trying to be as inclusive as possible. The Committee also asked how they addressed malnutrition, given that it was a big challenge for Malawi. The delegation did not respond. 

Education, Leisure and Cultural Activities

The Committee was concerned about dropout rates, training, low pay and demodulation of teachers (as well as the effects of HIV/AIDS), school attendance and regional disparities. As the government was aware of these problems, the Committee enquired for the reasons for the lack of progress. The Committee also asked how the Education Act and its review would be implemented. The delegation explained that the Ministry of Education was trying to modify its approach by having a plan which would focus on education from early childhood development through secondary school. Another approach was the complementary basic education for children who had dropped out of school. The delegation acknowledged that while more children were going to school, the quality needed to improve. Targets and goals were set for ten years until 2017. The Committee asked how they would address the crucial problem of large classes (e.g. 60 or more children per class). The delegation responded that it was part of the 10-year plan. The Committee noted that education was not free or compulsory. The delegation replied that it was stipulated in the new Education act with recommendations on free and compulsory education up to 18 years of age. The Committee also asked about resources for refugee children since there appeared to be linguistic problems. The delegation responded that teachers were brought to refugee camps. However, given the lack of teachers they were making use of the refuges as teachers. 

Special Protection Measures

Juvenile justice

The Committee noted that there was limited information on juvenile justice in the written replies. There was little progress especially regarding children who were in trouble with the law. It therefore asked why the childcare bill had not been adopted and enquired about an evaluation regarding the training of the judges. The delegation reported that there were still cases of children being held in the same facilities as adults, even though it was prohibited by law. When such cases were discovered, the child was sent to juvenile remand centres. The Committee also asked why the Justice Bill had not been domesticated. The delegation did not respond to this question.

Regarding measures for protecting the child implied that children’s names remain confidential (i.e. not divulged to the media). The delegation highlighted the establishment of 4 child-friendly courts and training of police officers and prosecutors. In addition, the Committee raised the issue regarding the detention of minors and its circumstances. The delegation replied that there had been considerable improvements since it was always a matter of resources. Detention was limited to 48 hours and a child would usually not be convicted, however they were held at the “pleasure of the president” in reform institutions. A board later decided whether a child had reformed or not which could lead to a recommendation. Nevertheless this was a system under scrutiny. The Committee was concerned by the very low age of criminal responsibility which was set at 7 years and was not inline with the CRC. The delegation confirmed the age and noted that the Commission reviewing the penal code would recommend that the age be raised to 10 years. However, this was one of the outstanding bills.

Trafficking, sexual exploitation and sexual abuse

The Committee asked about measures in place to combat exploitation. While trafficking was mostly internal, there were hardly any reports on cross-border cases, thus the Committee requested more information about the reporting mechanisms. The delegation responded that there was a lack of data on sexual exploitation, as it was often referred to as trafficking. There were, however, cases reported to the police, but more time was needed to establish a computer database to report these cases. The Committee also enquired about the connection between sexual exploitation and initiation ceremonies or harmful practices such as FGM (Female Genital Mutilation). According to the delegation there were no indications of FGM happening during initiation ceremonies, but there were reports of exploitation. The Committee also enquired about the measures to rehabilitate victims of sexual abuse. The delegation replied that there was no set standard or procedure for these victims. The services included reintegration through the family environment or in some cases the courts could issue an order for the government to provide services. The Ministry of Women and Child provided a rehabilitation centre which was only available in one city. Finally, the Committee asked why there was not one national helpline. The delegation responded that they were run by different partners. There was a need for an assessment to map out the services to establish one. Also they needed to look into the available resources. 

Street children

The Committee was concerned about the street children who seemed to be kept in remand centres instead of shelters. This concern was acknowledged by the delegation which explained that the reformatory centres were initially also established for the care of children who had nowhere to go. Nevertheless, this system was established before the huge increase in orphans and orphanages. Some of the children in the street could not be placed in foster care, so the reformatory centres were considered the best option. 

Concluding Remarks

Ms. Aidoo expressed her appreciation of the dialogue and noted the political, human resource and financial constraint. She acknowledged the achievements and the ongoing efforts and hoped that the elections would end the deadlock. She believed that the government could assert its leadership more on child rights, given that it was the duty bearer and not NGOs nor donors. The Ministry of Women and Children should set its priorities, as it covered women and children. She hoped that children would be a priority. She was concerned by the many pending bills and suggested that the State could consider prioritising children’s bills. She recommended that the government allocate its resources to the maximum extent, which was required in article 4 of the CRC. She encouraged the government to actively implement the existing policies since they wanted to see greater results and more clear and firm outcomes. Finally, Ms. Aidoo urged the government not to wait for all the political problems to be resolved before the political programmes were set up, because the children could not wait. 

Ms. Kachikho expressed her gratitude to the Committee for the insightful process of the examination of the report. She noted that it would be a springboard for the work on Malawi’s children. She noted that the many questions brought key issues to their attention. She assured the Committee that they would strive to strengthen their efforts and develop a protective environment for the growth, development and survival of children, which was key for economic and social development. 
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