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Introduction

The year 2009 possed without ony substantial progress in the
implementation of the 11SQ. The low failed to. protect the rights of
children coming inte conflict with the low. Many o times, the concemed
authorities were not even aware of the law's existences; and resultantly
the police, judiciary, prosecution and prison staff freated children nof
differently than the adults.

Slight improvements experienced in some areas con be attributed to
personal initiatives of a few officials.

The year proved to be hard-hitting for some of the children in the
Morthern and Tribal Areos when they were accused of siding with the
tertorists, and thus dragged to the eriminal justice systerm and tortured in
the name of war on teror, lronically, meany of the same: children, and
some others suffered ot the honds of Taliban-as well when the lotter used
them as suicide bombers and for other terrarist activities.

A number of suicide attacks were carried out by minor suicide bombers
during the year. There is no outhentic account about the number of
children used as suicide bombers and ‘those remain missing whether
because the law enforcement agencies hove picked them up or they are
ot the mercy of the Toliban ond presently living with them. The foie of
many under-18 in Balochistan wha hove been accused of working for the
Baloch nationalists is similar, '

e reporing:me lisis of dizappear

wames ot 148 children and

hoEtanguags io Lid=14138

13




THE STATE OF PAKISTAN'S CHILDREN 2009

SPARC's aoppeal against the Lahore High Court’s December 6, 2004
verdict declaring the JI5O as unconstitutional and illegal came up before
the Supreme Court o couple of times but could not be heard for one
reason or the other. The High Court decision shook the foilh of the
supporters of o seporote justice system for children who come into
conflict with the law. The Court while revoking the 1J5C declared it to be
‘unreasonable, unconstitutional and impractical’; and stoted Pakistan did
nof require a child specific low as children in this country mature early
than the children in the West, The High Court decision has been stayed
by the Supreme Cour, and the matter remdins pending,

On the positive side, the judges of the superior court have propossd
many positive steps for promoling the juvenile justice system and colled
for inclusion of these recommendations in the judicial policy.

The Judicial Pelicy onnounced after the restoralion of the Chief Justice in
June, 2009 is basically based on quick dispesal of cases but it does not
address the issue of juveniles during Irial and in prisons.

The Sindh High Court's diractions to the Sindh Judicial Academy® for
educating or fraining to the judges on 150 and establishment of the
Child Rights Desks {CRD)® ot the police stations in Sindh for the
promotion of the 1150 were also unigue developments in the year. But

the S0 on its own remained inadequate to meet the provisions of the
UNCRC.

This inodequacy was alsa noted by the UM Committee on the Rights of
the Child in its Concluding Observations on the Third ond Fourth
Periodic Report submitted by Pakistan, ond considered by the Committee
in September 2009.

Juvenile Justice Working Group

A positive development during the year was the setting up of Juvenile
Justice Warking Group [LIWG) by the Low and Justice Commission of
Pakistan (LICP). The first meeting was held in December 2009 under the
Chairmanship of Mr Fagir Hussian, Registrar, Supreme Courl of Pakistan,
The JJWG is a component of the project ‘the Juvenile Justice Reform in
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Pakistan' which is baing implementad by the LICP and UNICEF and
tunded by the European Commission,

The JIWG hos members from palice department, prisons department, the
judiciary, legal proctiioners, NGOs and INGODs. SPARC is also o
member of the JJWG., There are three: objectives of the Juvenile Justice
Reform project:

B To develop a diversion programme for young offenders;

®  Bring Pakistan's legislation and palicy in line with UNCRC (legislative
rE'FﬂrmE] ﬂnd

| |

To develop rehabilitation programs for children at risk of offending
and re-offending.

In the JIWG meeting, state of the implementation of the 15O, its short
comings and the need for separate juvenile courts were also discussed.

The UNICEF representative in is presentation on tha Juvenile Justice
Reform Project pointed ouwt that under the project, in  priority
areas/prisons informal educotional facilities for the juveniles and children
imprisoned with their mothers hove been set up. In oddition, in Punjob
and Khyber Pakhtunkhwo complaint mechonisms have been set up of
prisons. Also o study has been conducted on the Access to Informal
Justice System. In Khyber Pakhtunkhwa, o Juvenile lustice policy
document has bean prepored.

In the: meeting the following three sub-groups, olong with their terms of
reference were discussed:

Sub-group: A ~Diversion: The maojor responsibility of the sub-
groups is to provide oversight to the implementation pariners to
intraduce a pilat diversion programme; tamily Jirga conferencing
as an alternafive to criminal prosecufion. .

Sub-group: B- Legislotive Refarms: This sub-group is responsible
far providing inputs for bringing Pakistan's legislation and policy
in line with international stondards by conducting reviews of
relevant lows.

Sub-group: C- Rehabilitation of Children at Risk: This sub-group
is in charge of giving technical support for the rehabilitation and
re-integration of children in conflict with the law,
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Some of the recommendations |::|'g,-' the sub-groups were:

®  Separate juvenile courts should be established;

Diversion system to be odopted ond promoted under the
juvenile justice system;

®  The constitutional petiion on the 150 2000 should be
heard and it should be made operational very soon;

Detention should be made the last resort;

®  The model of Youthful Offenders Industrial School should
be replicated all over the country;

®  Minimum budget should be allocated In the Motional
Budget for the implementation and strengthening of the

JSC,;

The age of criminal responsibility should be brought in line
with internationol standards;

Female probation officers should he appainted immediately.

SPARC requests protection of privacy of child offenders

In o letter o the Registrar, High Court of Sindh, SPARC has requested
meosures against publishing identity of the victim children and children
in conflict with the laws. Publishing identity of children victim or offender
is prohibited under the section SCA and the JSQ. The Chief Justice
Sindh High Court took suo mote oction on the lefter, converted the
letter inte petition (CPD-2482} ond has summened all Pakistani
nEwspaper agencies.

Juvenile Justice System Ordinance 2000

The 15O [Ordinance Mo XXl) was introduced in the year 2000 by
General Musharraf os an Ordinance as the Parliament stoad dissolved al
the time. By 2002, all provincial governments and Islamabod Caopital
Territory had nofified rules for the implementation of the 1J50. The Azad
Jommu and Kashmir assembly possed Juvenile Justice System Act in
2003. By 2004, the Federal Government had extended JISO to FATA
and FANA,
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Earlier, there were only provincial lows for dealing with the juvenile
offenders. The Sindh Children Act 1955 that had replaced the Bombay
Children Act 1924 was the first major legislation on this subject and
contoined comprehensive meosures and procedures for hondling the
juvenile offenders.

The SCA defined o child to as person below 16 years of age: The 1150
raised the age from 16 1o 18 years and prohibited the death penalty for
oll ynder-18.

The situation unfertunately has not improved much since the intraduction
of the JJSO. The juveniles continued to be dealt with in o manner that is
dispropartionate to their age, and the crimes committed by them.

The standards set by the JISQ continue to be ignored by the relevant
authorities, olong with other related laws of Pokistan, the UNCRC, the
UN Committee on the Rights of the Child’s General Cemment Neo, 10
{2007) on "Children's Rights in Juvenile Justice' and UN Minimum Rules
fer the Administration of Juvenile Justice 1985 [the Beijing Rules] and
other related international guidelines for the administration of juvenile
justice system:

Instead of diverting children away from the judicial system to community
support services whenever possible and releasing them on probation, the
children continue to be subjected to the ordeal and stigmo of eriminal
justice proceedings,

135




THE STATE OF PAKISTAN'S CHILDREN 2003

The concept of Reformatory Schoals, Cerified Schoaols and Borstal
Institutions still remaing an paper. Only four such focilities eurrently exisl
in the country; Youthful OHenders Industrial Scheols in Karachi and
Hyderabad, and Borstal Institution and Juvenile Jails in Faisalabad and
Bohowalpur, All these focilities are only for male juveniles. Female
juverile offenders are still being kept with adult women prisoners and
there is no provision in any prisan in Pakistan to keep them seporately.

These facilities are not manoged according to'the provisions of the Sindh

Borstal Schools Act 1955, SCA ar the Punjab Borstal Act 1924,

Despite the above limitations, there is o gradual decrease in the number
of children ending up in prisens which is perhops the only positive
indicator in the entire juvenile justice system in Pokistan. As of December
2009, there were 1,357 juvenile prisoners in jails all over Pakistan as
compared to 4,979 in 2002. However, it would not be right to presume
that the number of children ending up in criminal justice system has

declined.

Year Under-trial Convicted Total
2002 4513 236 4979
2003 3045 537 3050
2004 2689 439 2539
2005 2682 363 2368
2006 2677 231 2288
2007 2314 205 2018
2008 2043 153 1788
2009 1225 132 1357

Source: Population Stotements fram |G Prisons Pakistan

The decling in the number of juvenile offenders in prisons can partly be
altributed to the promulgation of the 15O, and partly to the lobbying
and compoign efforts of the civil society. However, on estimoted 2,000 to
10,000 children are still focing criminal litigotion and oppearing in
courts:

The country continues to lack o palicy to prevent juveniles falling into the
criminal justice systen. There is still no concept of a restorative justice
system. However, under the New Judicial Policy enforced by June 2009,
cases of the juveniles are expected fo be given o preference,
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About 98 percent of the total detoined children belong to the low
economic strata of the society. Access to justice for these poor children
and their families remains o mere illusion, Maost of these children
continue to be denied their bosic rights, such as proper education,
shelter, basic health facilities and pratectian from abuse.

SHC takes suo moto action on SPARC's request

On 20" Movember SPARC received a letter from the Sindh Judicial
Academy requesting assistance in organizing workshops on the 150 to
educate/train judicial officers. The lstter wos in reference to @
conshitafional amition {DETEE2) by SPARC agaist the vielien oF Hhis
rights of fourteen year old Arbelo Kalhoro, SPARC had written to the
Chiet Justice Sindh High Court requesting an inquiry against the arrest
and torture of Arbelo and his defention with adult prisoners af the sub-
jail Nushero feroz.

Arbelo wos orrested along with his father and brother following a
comploint ladged by o rival group os a result of minar dispute, Arbelo
waos accused tor injuring 27 people during the fight. Following SPARC's
petition, Arbele wos proeduced before the SHC where he wos relegsed
gn the personal bond submitted by o representative of SPARC, The
judge in the Arbelo case aobserved that not only the police officers but
also judges of the lowers courts ore not aware about fhe juvenile justice
systemn and ordered the Sindh Judicial Acadermy fo train and educote
judges and police officers.

Minimum Age of Criminal Responsibility

Section 82 of the Pakistan Penal Code says that ‘nothing is an offence
which is done by o child under seven years:of oge.” Section 83 of the
same law says that "nothing is an offence which is done by o child above
seven years of age ond under twelve, whe has not attained sufficien
maturity of understanding to judge the noture and consequences of his
conduct on that occasion”.

As opposed fo the PPC, the minimum oge of criminal respensibility is
linked to attoining puberty under the Hudood Ordinances,

In response fo Pakistan's Third and Fourth Periodic Report on the

implementation of the UNCRC, the UN Committes in its Concluding
Observations released in October 2009, stated that the minimum age of
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eriminal resporisibility is low, and directed the country to raise it fo “an
infernationolly acceptable level and ensure that children below the age of
18 years are occorded protection of juvenile justice provisions and are
not treated like adults”.

it is one of the major functions of the NCCWD to implement
recommendations of the UN Committee and to prevent child abuse ond
exploitation. Accordingly, it drofted the Profection of Children (Criminal
Lows Amendment] Bill with the octive cooperation of SPARC. The Bill was
welcomed by almost all the ministries, except the Ministry of Interior
which odvised the NCCWD to also consult the pravincial governments
and the Law and Justice Commission of Pakistan, The Ministry of Interior
objected to raising the minimum oge of criminal responsibility to 12 years
trom 7 years.

i In order o comply
, with “this direction, o

meeting with
representatives of the
Provinciol Home

Departmeants, FAMNA,
FATA, the AJK, the
LICP and Ministry of

Interior WES
convened an_ April,
i 2009.

L

Subseguently, the
modified draft waos
sent to the Cabingl
Division which
recommended it to
be sent to the Law
and Justice Division
for  wetting  after
gelting written
approval  from  the
Religious Aftairs,
Interior Affairs, Law &
Justice Divisiens and
the LICP at the Federal level and all Home Departments at the provincial
level,
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In a meeting held on June 11, 2009, it was decided to raise the
minimum age fo 10 years instead of the proposed 12 yeors. |t was further
decided fo keep section 83 of the PPC and to raise the age brackst from
its original 7- 12 years to 10-14 years.

lt is pertinent to note that the participanis came on this canclusion aofter
lacking of the fact thal minimum oge of eriminal respensibility has beern
raised fo 12 in Afghanistan, ¢ in Bongladesh, 10 in Nepal and Bhutan
and in many other countries around the globe. It wos also shared with
participonts that af that time all of the 123 convicled juveniles in Pakistan
were over 12 years of oge.

The final drafl is currently pending with the Law and Justice Division. The
name of the draft Bill has been changed to The Child Profection (Crimimal
Law) Amandment Bill, 2002,

In addition to the above change, the proposed law provides for inserfion
of new sections 2924, 2Z92B and 292C to the PPC 1o criminalize
exposing children to seducing material, outlow child pornoagraphy and
provide punishment for these offences.

|t further provides for insertion of new sections 328A, 3694, 377A and
3778 to the PPC to penalize cruelty to children, trofficking of human
beings within Pokisten ond sexual abuse with punishmenis. Finally,
necessary amendments hove also been propesed in the Schedule || of the
CriPE:

FIR against 3 year cld minor

In December 2009, the Additional District and Sessions Judge, Karachi
West, Maseem Monsoor, lssued o show-couse notice fo  fhe
investigotion officer for registering on First Information Report (FIR)
against o minar, 3 years old, Soifullah along with his uncle Sanaullah,
They were ollegedly involved in beating and manhandling of middle
aged man. The judged wos surprised fo learn obout the cose and by
using his discretionary powers removed the child’s name from the case
and summaned the investigating officer to appear before the court.
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The following Table is o comparative stotement about the existing
provisions in PPC ond the provisions ds they would read ofier the
proposed omendmants

The Protection of Children (Criminal Laws Amendment) Bill

seven ond under
twalve of immature
understanding:
Mathing is an
offence which is
done by a child
above seven years of
age and under
twelve, “_fhu has not
attained sufficient
raturity of
understanding to
judge of the nature
ﬂl"ld' COonseEguences
of his conduet on
that occasion.

2009
5. No| Section Text of the Text after proposed
original section amendments

I 82 PPC | Actot a child under | Act of a child under twelve
seven years of age: | years of age:
Mothing is an Mathing is an offence,
offence, which is which is done by a child
done by a child under ten years of age.
under seven years of
EIEE.

2 | 83PPC | Act of o child above | Act of o child obove seven

and under twelve of
immature undetstonding:
Mothing is'an offence
which is dane by a child
above ten years of age and
under fourteen, who has
not attained sufficient
maturity of understanding
to judge of the noture and
conseauences of his
conduct on that occasion.

The Khyber Pakhtunkhwa Child Protection & Welfare
Bill 2009

The Khyber Pakhtunkhiva Gevernment finalized the Khyber Pakhiunkhwa
Child Protection and Welfare Bill 2009 which was prepared by the
provincial Social Welfare Department with the assistance of UNICEF,

In the Bill, o child-at risk is defined os "o child whe is working or living on
the street as well as a child in conflict with the law.”
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The proposed law also proposes formation of the Child Weltare and
Protection Commission at the provincial |evel which will be responsible
for the implementation of policies relating te children at risk. The
Commission is also expected to waork on reforms, monitor and ensure the
safely of childran in residentiol care.and juvenile detention facilifies,

The Bill also talks about revising the minimum age of criminal
responsibility fo an internationally recognizable stondard, and about the
appointment of o child protection officer who should follow up o child for
at least a period ot six months after his release from prison.

Frontier Crimes Regulation 1901

By the end of December 2002, 14 children were detoined under the
Frontier Crimes Regulation 1901, In March 2008, the Prime Minister,
Yousaf Raza Gilani, in his first speach to the National Assembly had
promised to repeal the FCR. This repeal was one of the components of
the reform packoge for Khyber Pokhtunkhwa but there is no sign of the
FCR geiting repealed in the near future. Currently, the military action in
the tribol areas is the lame excuse for not repealing it os the government
apprehends that it may disturb the status qua.

The FCR is a sel of special laws intreduced by the British colonialists in
the tribal areas to stem the crimes in the tribal belt, but in fact there was
o hidden agendo to restrict the social, political and economic life of the
tribal people by bringing them under tight conirol. Despite the fact that
mast of the sections of the FCR clash with the basic principles of justice,
hindomental, ond ‘constitutional rights of the tribal people and
international laws, the cppressive regulation confinues ta remain in force,
Under section 40 of the FCR, for instance, even o minor can be given
three years imprisonment, The outhaorities can arrest the whole family,
including children regardless of oge, under the collective punishmen)
provision of this low.

All over the warld governments are respansible for the sofety of their
citizens, but in FATA the inhabitants are responsible for the sofety of the
government. The Supreme Court, including the Federal Shariat Court has
mode cotegorical judgmenis agoinst the FCR and hos recommended its
repeal. But the bureaucracy/administration and group of so called tribal
representatives hod been claiming that the siluolion wos not ripe for
reforms in FATA, The insiders of these areas wonted to repeal the low
whereas the outsiders the [political administration and the local maliks)
were tolally dgainst it for their vested interests.
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Police and Arrest

Section 10 of the JJSO provides guidelines fo police officials for treating
o child below 18 years of age who comes into conflict with the law.

One of the major explanations for the improper implementation of the
JISO is thot police officials ore not given proper atention by the
provinciol governments: A police official is the first officer who can ensure
the diversion of child from the formal eriminal justice system.

SPARC through its interaction with police hes learmt that o majority of the
police officials were not aware about the rights of a child who comes into
canflict with the low nor de they have knowledge obout the role of
probation officers who can help them and the courts in securing the
reformation of the child. Many police officers lack information about the

SO, and the SCA in Sindh and the 2004 Act in the Punijob.

A police official is empowered under section 10 of the J150 to grant bail
to an accused child in o baoilable offence. If he cannot grant bail, he can
ot least follow the procedure cutlined in the JISQ and the relevant child
reloted provincial laws,

In the juvenile justice system, police is the gatekeeper which hos legal
power to divert a juvenile from the criminal justice system to an informal
system where-he can be rehabilitated.

Iranically, these very gatekespers of the criminal justice system violate the
rights of children when they come to the police stations. Children are
routingly hondcuffed, detained, fortured, obused ond put inte lock ups
with odults:
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Case of police torture

MZ's case isan example of how pelice brutality and extortion can lead
a child accused of petty crimes to become a habitual criminal. When he
wos 14 years old, MZ was arrested for thett ond from then on he has
been a frequent victim of police harassment at different palice stations.
In Jonuary 2008, he was arrested agoin for motorcycle and mobile
phane snatching. He was taken fo o palice stafion where he was
allegedly tortured and sexuolly abused and the entire incident was video
taped. The video was then used to blackmail his family. According to
MZs fomily, the police hove since then extorted thousands of rupees
from them. On the request of the family, the District and Sessions Judge
Malir court hod ordered the registration of on FIR against the paolice
authorities involved in this cose but the order waos later recalled for
unknown reasons. Currently, there are of least six cases against MZ and
until late 2009 he was confined in the Youthful Offenders Industrial
School Karachi, Although his bail request was approved but the family,
for fear of further police harassment, prelerred to let him remain
‘contined. In late 2009, MZ turned 18 years old and was transferred o
an odult prison in District Jail Malir Karachi.

Juvenile Courts

Currantly, at least 0% of children in detention ore under trial prisoners
and in many cases their trials have either yet to begin or have been going
on for a very long fime. There are also cases where juveniles have been
awarded rigorous imprisonment by trial and anti-terrorism courts,

A major reason for the ohove is that there are no exclusive juvenile courts
that con hear coses and decide on the basis of the standards set under
the 15O, Exclusive juvenile courts can ensure that juveniles receive the
protection granted under the 1130 and can contribute substantially fo
reduction in juvenile priscners population.

Far the fime being, sessions courts and senior judges hove been
conferred the powers of juvenile courts, According to the JISO, the courfs
must decide juvenile cases within four months, and juveniles cannot be
awarded any corporal punishment. The JJSO also forbids the. use of
fetters and hondcuffs on juveniles.

It hos been observed that the regulor troil courls do net follow fhe

procedures laid down in the low while dealing with the cases of juveniles.
SPARC estimates that in Sindh alone there are 2500 to 3000 children in
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criminial litigotion- most of thern on bail grants and attending their trails
for long periods of time. It hos alse been observed that juvenites are
often brought handcutted into courtrooms.

Maore alorming is thet o large number of children have been aworded
rigorous imprisanment. According fo the detfailed data population sheets
received from the |G Prisons offices, in Punjob and three districts of
Sindh, there are about B0 juveniles whose sentences include rigorous
imprisonment.

Human Rights Cells in Sindh

On October 27, 2009, SPARC representatives hod a mesting with |G
Palice Salahuddin Khattak and Deputy IG Abdul Khalique Sheikh for
establishing integrated human rights ceglls in the province. In December
2009, the Sindh Police issued o standing order 235/09 for establishing
human rights cells in eoch district of Sindh and of the Zone level in
Karachi, The HRCs aim to monitor human, child and women rights
wviolotions and develop data bose of those cases. The HRCs olso oim to
promote the juvenile justice system.

Determination of Age of children

The 15O detines child as a person who ot the time of commission of an
offence has not atteined the age of eighteen years. In coses where there
are doubts and the juvenile is close to the age of eighteen years ond
appears to be an adult, the J1SO asks the court for issuing arders for the
constitution of medical board for ossessing the oge of a person on
scientific grounds.

Muore often than not, the issue of age is nof raised in courts due fo lack of
owareness and nor ore medical boards constituted for the ossification
{oge determination] of the juveniles soon after their production in the
court, SPARC through meefings with the lawyers and prison staff has
tound that the judicial officers oveid constituting medical boards becouse
the courl would have to then provide legal guarantees to the occused
children,

The Probation System

A strong and effective probation system can have o positive effect In
terms of reducing prison population and rehabilitation of offenders. In
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case of juveniles, as first time offenders or accused of petty offences, it is
especially important to protect them from the criminalizing influsnce of
prisons and detention cenfres,

There haos been on increase in the overoll number of juveniles on
probation, By end of 2009, there were 341 juveniles on probation
compored to 127 in 2008,

Juveniles on Probation:

2008 and 2009

Province 2008 2009 Total
Punjob 54 224 278
Khyber Pakhturikhwa 79 &1 (o
Sindh 64 o4 100
Balochistan 8]0] 02 02
Total I 341 538
Source: Data sheets from Department of Probation and Reclomation

In 2009 a significont development regarding strengthening of the
probiation system was the appointment of seven female probolion officers
in Khyber Pakhtunkhwa. With these new femaole oppointments, the
number of probation officers in the province is now 20, including 13
male officers, for its 27 districts.

There is a need fo increase the number of probation officers in other
pravinces as well. Currently, in Punjob there are 47 probation officers
including three female officers. There are also ten parcle officers who
also do probotion work: In Sindh there are just three probotion officers
and no female officer. In Balochistan, in 2009, the number of probation
officers was increased from tweo to six. However according to the director
of the Reclamation and Probation Department, three officers have joined
other departments and currently thereé ore three probation officers who
are also looking for transfer or deputation fo other departments. The
reason quoted for this is that lock of resources and facilities is making it
difficult for these officers 1o do their duties, which include reoching
children in the far- flung districts,

With the introduction of Mew Judicial Policy in 2009, there has been
some progress in the probation system with increasing pressure on the
provinces. After the announcement of the new policy, district and session
judges started visiting juveniles and finalized their issues on priority,

In Punjab it wos announced that the number of probation officers would
be increased from 47 to 47 and o summary for the oppointment of 20
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new probotion officers: has been approved by the Secretary Home
Departmant,

Female offeriders hove litle chonce to benefit fram the system, In
practice, currently, maole probotion officers are nominated fo airl and
women offenders, a violation of the Probation of Offenders Rules, 1941
that prohibil placing. female offenders under the supervision of male
probation officers.

Legal Aid and Panels of Lawyers

In 2009, the promulgotion of the Public Detender and Legal Aid Office
Ordinonce 2007 wos a positive step: The ordinance provides for the
sefting up of the Public Defender and Legal Aid Office, consisting of the
chiet Public Defander, Additional Chiet Public Defenders, ond District
Public Defenders ond the Public Defenders. The ordinance calls tor
making provisions for free legal assistonce to indigent persons, In cose of
persons under the age of 18 who are unable fo file on application for
free legal aid, any other person interasted in their welfare can submit an
application on their behalf.*

According to the JJSO 2000, all children accused of any offence have
the right of legal ossislance ot the expense of the stote. For this, the
provinciol governments with -suppori from the High Courts have to
appoint panels of lowyers. By the end of 2009, o total of 27 panels of
lawyers had been constituted; 17 in Khyber Pakhtunkhwa, 171 in Punjab,
and five in-Sindh, There are none in Balochistan, However none of these
pongls are active because the government has not allocated funds for
therm nar are any juvenile cases being referred to them,

SPARC is consistently lobbying with the High Courts and District Judges
for constitufion of these panels of lawyers in avery district and also for
their aclivation, In the meantime; SPARC is providing free legal aid to
juveniles throughout the country and in 2009 alone mere thon 384
juvenile prisoners were provided free legal. In addition SPARC is
advecating with Bor Associations in: different districts’ for providing pro
bono legal services for juveniles.
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MNumber of juveniles in Rehabilitation Centres: December

2009

Rehabilitation Under trail | Convicted Total
Centres
YOIUS Karachi 184 9 193
Y OIS Hyderabad 44 3 47
Bl & JJ Faisalabod a1 49 118
Bl & J) Bohowalgur 36 1F 53
Total 325 78 403

Source: Inspeclorate General Prisons Depariment

State of Juvenile Prisoners

In December 2009, there were a total of 1,357 juvenile priscners in
various detention centres in Pokistan, Out of these 1,225 were under trial
and 132 were convicted. In addition to these there were 14 children
detained under the collective responsibility clause of the FCR. There-are
also ot least 155 babies, 41 in Khyber Pakhtunkhwa, 28 in Sindh and 86
in Punjab that were living with their convicled or under- triol mothers in
various prisons, The figures for Punjab are mainly from fwe women jails:
Wamen Jail Multan and Central (Kot Lakhpat] Jail Lahare.

There gre alsc juveniles of other notionaolities in Pakistoni prisons. As of
December 2009, there were B (including 2 Indion nationals) convicted
and 23 under Iriol prisoner juveniles al YIS in Korachi and Hyderabead,
There are rio mechaonisms or dotabase through which it could be learnt
that how many children had been orrested and convicted in a year. In
December 2009, the SPARC representotive during o visit to the juvenile
ward in Sukkar found that abeut 45 Afghani juveniles were defained in
the ward.

Out of the total juvenile population ot over 1,357 approximately 400
children are detained ot four focilities for juveniles in Sindh and Punjab,
the Youthful Offenders Industrial Schools in Karachi and Hyderobad, and
Borstal Institutions in Faisalobad and Bahawalpur. There are no facilities
for juveniles in either Khyber Pakhlunkhwa or Balochiston, The rest are
kept mostly in ‘seporate juvenile cells in regular prisons. There are also
coses where juveniles are sent to adult prisons, In such coses, prison
authorities may shift them to juvenile centres, o process thal may lake o
few days or weeks. LIntil then these children are confined along with adult
Friscners.
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Jails in the country are in pathetic conditions. The physical and social
enviranment is least conducive to reformation of detainees. In fact, the
end result is turther criminalization especially of younger inmotes.
Children detoined ot any other juvenile wards in Pakistan are deprived of
technical, vocational or any formal education or any arrangement
through which they corn continue their studies. In some coses teachers
come but closses are seldom held. There is no coordination between the
education departments ond prison odministration for ensuring the nght to
education of juveniles during their detention. However, all children in
prisons are offered religious and Quranic education, Sueh informal
religious educotion is offered almost at every focility in Pakistan not by
the state but by local religious groups with support from the prison
administration.

The physical ond
hygiene  condifions
are abysmal, clean
water  and  other
essenfials. such s
soap are usually not
available. Living
guarters become
subocating  in the
summer  heat  and
extremely cold during
winters.

Physical - abuse ond
punishment over
small matters is common in joils ocross the country.  Then there are
activities such as drug obuse and sexual abuse, the scale of which is
difficult to estimate, and which pose serous risks for HIV/AIDS, hepatitis
and other diseases. According to o recent report by @ nen-governmental
organization, in Punjob alone there ore 197 prisoners suffering from HIV
and AlDS. The Punjab Home Department had conducled medical fests in
29 prisons across the provinge the resulis of which show that in oddition
to 197 AIDS offected prisoners, ancther 384 suffered from tuberculosis
and aver 4,000 from Hepofitis C and B. The report also said that there
werg 55 HIV/AIDS patients in prisons ocross Sindh.”
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The psychological impact can be equally grim. Often children do not
kriow whin their ferm in prison will be over. With prolonged triols, with
judges at fimes not appearing, or adjournments, these juveniles have no
way of knowing how long their prison terms will be or when they will be
released, In some coses, juveniles hove completed their prisan ferms but
ore not released because they cannot pay the fines, which are part of
their sentence or becouse of procedural deloys. There are olso juveniles
who hove no contoct with their families, either because the families are
not oware of the whereabouts of their children, do not have the means to
visit them on a regular basis or just avoid visiting them. This haos o
profound emational impact.on the detdined children

SPARC receives letters from two minors tortured by Larkana
police officials

On 13" MNovember 2009, during lorkana joil wvisit, SPARC
representative received lefters from twa minors, SM (16} and MG (15},

SM wrote that he was arrested by officials at @ Larkena police station,
illegally detained at the police station for 20 days, during which he was
tortured and his family had noided of his whereabouts. He further wrote
that the cose against him is not true.

MG wrote that he was confined and tortured in the police lockup for 25
days for the purpose of extorting money.

Both minars requested SPARC for helping them get justice. SPARC sent
their lettars to the IG Police and Ombudsman Sindh Office olong with a
caver lefter about specific violations of the rights of these minars. By the
end of December no action had been token by the police authorifies.

Khyber Pakhtunkhwa

There are 22 prisons in Khyber Pakhtunkhwa, but no exclusive detention
tacilities for juveniles, |n December 2009, there were o total of 191
juvenile prisoners, oul of these 171 were under-trial and 20 were
convicted. There were on additional 14 children detained under the
Frontier Crimes Regulotions.

The government in Khyber Pokhtunkhwo hos constructed o Borstal
Institution in Bannu and is currently working on introducing o Borstal law

0P pgd 18
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in the province to govern the new borstal institution.  The draft Khyber
Pakhtunkhwa Borstal Law is in circulation and various stokeholders,
including SPARC, are part of the consultations on this issue, Another
facility for young prisoners is the Adolescents Training Centre within the
Central Prisan Haripur, but this i alse being operofed according 1o the
Pakistan Prison Rules,

Juvenile Population in Khyber Pakhtunkhwa Prisons

2002 to 2009

Year Under-trial Convicted Total
2002 444 81 527
2003 419 58 477
2004 201 55 256
2005 275 &b 241
2006 281 B 318
2007 207 36 43
2008 228 49 269
2009 171 70 121

Police trainings Hazara region

A formal memorandum of understanding haos been sigried between the
General Police Khyber Pakhtunkhwa OHice and SPARC for organizing
training workshops for police officials in the province. Following this, in
November and December, SPARC organized 15 one -day tfrainings on
child protection issues and laws in Hazaro in which, 27 female and 333
male police officials parficipated from all the districts of the region.
These trainings gim to sensitize police officers in the region in order fo
become more child -friendly and treat children humeanely and according
to the lows of Pokistan ond internafional, The troinings comprised of
three sessions, the UNCRC and the Juvenile Justice System, Juvenile
Justice Systerm and Police, Allernative lo Imprisonments and Age
Determination.

Punjab

I Pakistan the largest numbier of juvenile prisoners is in Punjob’s 32 jails:
In December 2009, there were 820 juvenile offenders, including 2
females. Out of these 740 were under trial and 80 were convicted. The
number of juvenile prisoners has come down significontly since 2002
when there were 3,760 juvenile prsoners including 48 femuales in
Punjab,
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Juvenile Population in Punjab Prisons

2002 to 2009

Year Under-irial Convicied Total
2002 3073 687 3760
2003 1520 353 1873
2004 1248 253 1501
2005 1007 188 1195
20046 1603 141 1164
2007 1012 147 1164
2008 920 79 299
2009 740 80 820

There are 88 children living with their occused or convicted mothers: The
vast majority are living in Women's Jail Multan and Central (Kot Lakhpai)
Jail Lahare.

The Borstal Institutes in Faisolabad and Bohowalpur currently house 110
and 52 juveniles. The province has the Punjob Berstal Act, 1926 for
monaging the places which house juvenile oftenders. However, the two
institutions contfinue fo be monaged under the Pokistan Prison Rules,

Sindh

In Decamber 2009 there were 292 juvenile olfenders held ot different
prisons in Sindh out of which 275 were under-trial and 17 were
convicted children. The majority of these children were kept at the
Youthful OHenders Industrial Schools in Karachi and Hyderabad and ot
the juvenile ward in Central Prison-| Sukkor. However, apart from Karochi
ond Hyderabad, children who had come in conflict with the laws were
kept with adults in detention cenlres in their respective districls. Besides
Pakistani juvenile prisoners, there are olso o number of foreign national
juveniles from Atghanistan, Banglodesh and India in the provincial jails
for illegally entering Pokistan or for violating the country’s sea limits.

Recent developments regarding juvenile prisoners include o summary by
the prisen authorities in Sindh 1o the provincial chigl minister for
separating children from the odult prisoners in Sukkor. In July 2009, a
circular (NO.JB-1/8301/05) was ‘issued by the IS prisons fo the
superintendents of prisons in Khoirpur, Lorkana, Shikarpur , Jacobobod
ond Sukker for transterring all the juveniles to the juvenile ward in central
prison in Sukkur,
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Juvenile Population in Sindh Prisons

2002 to 2009

Year Under-trial Convicted Total
2002 470 &5 535
2003 526 33 550
2004 589 88 &77
2005 77 fi 764
2004 Hd42 21 {S1s i)
2007 S04 18 527
2008 408 i) 424
200% 275 b 292

In ancther developrent, which turned out to be rather unfortunaote,
Justice Amir Muslim Hani of the Sindh High Court, following a wvisit to the
central prison Sukkur, had ordered prison authorities to send all juveniles
back to prisons in the districts from where they were orrested. Upon
returming fo their ariginal prisons, in Larkono, Jacobabod and Shikarpur,
these prisoners found that the juvenile wards hod been obolished. Since
then these juveniles are being housed olong with odult prisoners.

Petition for Indian Juveniles by SPARC

On November 25, 2009, SPARC wrote a letter to the: Chief lustice
Sindh High Court; requesting him to take measures against the exira-
judicial confinement of nine Indian fisher juveniles who haod completed
their senfence at the Youthful Offenders Industrial Schoal, Karachi. The
Court took notice of the motier, converted the letter inta constitutional
petition (D-24648) and summaned hearings. On December 22, 2009,
SPARC represenfatives requested Justice Sojjod Al Shah that juveniles
should immediately be released. The Deputy Attorney General, Ashraf
Sarwar Khan and Additional Advecote Generol Sindh were also present
an the occasion ond informed the judge. thot the Indian High
Commission in Pokiston hod not provided details, passpers or
documents of the Indion juveniles to the Ministry of Interior and
therefore these children could ret be sent back to their country. The
SHC directed the federal low officer to file comments on a petition
seeking deportation of nine Indian youngsters. The Depuly Aftorney
Generol has osked for time fo seek instructions from: the ministry. The:
court while adjourning the matter till January 2010, directed the federal
law officer to file comments regarding deportation of the youths on next
date of hearing. '
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Balochistan

In 2009 there were 44 juvenile prisoners in Balochistan, o number that
has come down substantially from 103 in the year 2002, These juveniles
ore kept in juvenile wards in ten different joils of the province, the
conditions of which are guite below minimum acceptable stondards.
Balochistan neither has Borstal Institute nor Borstal law.

Juvenile Population in Balochistan Prisons
2002 to 2009

Year Under-trial Convicied Total
2002 54 103 15T
2003 58 93 151
2004 &2 43 105
2005 46 22 &8
2006 10% 12 121
2007 a0 4 84
2008 i | i &
2009 39 15 54

CHILD RIGHTS DESKS

In the juvenile justice sysiem, the objectives of ‘Detention as a Last
Resort’ or ‘Diversion’ can only be aoftained if a juvenile offender is
provided a chance fo return to a normal life befare entering the formol
criminal justice system,

The role of the police thus becomes crucial in assisting with the
diversion of children. Interventions ot the police level con reduce the
chances of a juvenile offender going to prisons for petty offences,
reduce the burden on courts ond provide the child a chance fo reform
in a cemmunity environment with due suparvisions by relevant officials.
The Sindh Police has token the initigtive in this regard and has
estoblished four Child Rights Desks in Karachi, Sukkor and Khairpur.®

The relevant heads of the aregs ond district: hove deputed staff for the
CRDs and issued notifications for running of the CRDs to sach police
station in their jurisdictions. Two senior ASl ronked officers will be
appointed by the head of the District or Town Police to run the CRD

Hicials = Slmdh Pollee Deportment

Thair Mames ara Mr Abdul Kholinue Sheikh (B1G EastKarachi], Mr Pir Maoh

sntative is token by aome Likeminded police

IDPS Khairpurl, M Shanes| Karsem Kharol (BP

saddar Kgrachl) and Mre Sultan Al Khowajo AIG Palice O pardafions
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Objectives of the CRD

The CRD will deal primarily with the cases of juvenile offenders and
ensure thal their rights as given under the JISO and other relevant laws
are protected.

The CRD sholl help divert o child occused of o minor offence from the
formal criminal justice system to an informal system of rehabilitotion and
reintegration. It shall also deal with children who become victims of
offences like sexual abuse, torlure, sale, trafficking, forced begging,
forced labour, exploitation efc.

A main function of the CRD would be ascertaining the correct age of
the child and submission of report by police. According fo Police Rules it
is imperative upon the relevant police officer in cases involving young
persons tor conclusively decide regording the oge of the juvenile
offender and should incorporate it in the repor. The police are bound
to form its opinion on the basis of some documents which may include
hospital birth records, records of educational insfitution including
degrees aond cerificates with the person's dote of birth, NADRA records,
marriage [nikoh) cedificale or medicol opinion about the age of the
person,

The above mentioned material collected by the police in forming its
opinion about the accused person’s age would be of greot ossistance to
the magistrate in deciding where fo send the case for trial and would
also save a lot of time and effort of the coud in resoclving any
controversy raised before o regording the relevant accused person's
age.

Guidelines for Running the Child Rights Desk

The following guidelines hove been prepared under the light of the
existing legal provisions such oz the 130, the SCA and the Sindh
Juvenile Justice Rules 2002,

B The in-charge CRD shall call the guardians of the accuses and the
probation officer;

B The CRD will investigote all coses reported against or on behalf of
children, including cases involving sexual abuse, rape and
trafficking of children;

®  The CRD will make oppropriaie inquiry, to determine whether the
accused person is a child for the purposes of the 1J5O;

=

Investigation of oll children cases reported in the district will be
carried out under a senior ASP level police officer;
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B Unfil investigation is completed, an FIR may not be lodged agoinst
the child and in the interim, the police officer should contact the
probation officer;

If it s necessary to lodge an FIR in which child and adult both are
involved in an offence, then there should be two separate challans
[reports); one against the child and the other against the adult;

B Mo child shall be hond-cuffed, put into fetters, or given any
corporal punishment in custady;

B The CRD will be responsible for the care and protection of child if it
becomes necessary fo keep the child in the custody and the child
shaoll be produced before o magistrate within 24 hours;

No female juvenile will be kept at the police station for more than
an hour;

The child shall be released into custody of a porent &r guardian or
probation officer or other suitable person/institufion

A child under the oge of 15 yeors omested for an offence
punishable with less than ten years should be freated as accused of
bailable offence.

The SHO con grant buil to a child under bailable offence ofter
completing the legal requirements in the presence of parents and
probation officer,

®  The SHO may ask the child and his/her parents to produce the
child once in.a month before him.

SPARC  has provided technical and infrostructural  support  for
establishing these CRDs os well gs frainings to the police officials for
carrying out the agenda of the CRD.

The system within police is complicated and personalized. Acceptance
of the CRDs has become litlle bit of o challenge for many police
officials who lock at the crime from the criminal perspective rather from
the restorative justice approach.

Although these desks are still in their initial phases some successes hove
already been seen. In Khairpur, CRD hos hondled about nine coses of
child offenders and has provided relief 1o the child, Similarly, CRD at
Women Police Stotion, Shohroh-e-Faisal and CRD in Sukkar haove
helped a number of children occused of minar offences. The palice
officials, without putting the children inte formal justice system, called
their porents and civil sociely members and released them with
unidertakings that they will not repeat the offences.
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Conclusion and Recommendations

The juvenile justice system in Pokistan is at @ very early stoge of
development. |t needs the support of a wide range of stokeholders
including the police, judiciary, lowyers and ether relevant government
offices. It also needs the continued support of the civil society, which has
been largely instrumental in bringing forth the plight of juvenile prisoners
in the country,

Some police and judicial officers have come to the realization thal
implementation of a juvenile justice system is indispensable not only
because of mounting international pressure but more importantly
because of our obligotions to uphold human rights of oll people. The
year, however, ended with some guestions and concerns with regard to
government's sincerity about implementation of the juvenile justice
systarn. The government of Pakistan in its fourth report to the UN
Committee on the Rights of the Child had promised ot four different
poges that it will raise the minimum age of criminal responsibility from 7
yeors to 12 yeors. I seems lo hove bockirocked and currently it is
proposing to roise it to 10 yeors: Even that is not conclusive as the
relevant legal amendments are still pending. The petition against the
suspension of the Juvenile Justice Ordinonce 2000 by the Lohore High
Court hos been pending for some years now. Many of the provisions for
iuvenile offenders given in the law hove yet 1o be realized.

This lack of political will and sincerity on the part of the government is
perhaps the biggest challenge facing the juvenile justice system in the
country,

® A separote juvenile justice pelicy and allocation of adequate funds

for its implementation
Increase in the minirmum oge of criminal responsibility.
" |mplementation of JJSO in FATA, PATA and FANA with necessary

amendments. in relevant lows and provision of infrastructure and
mechanisms,

B Immediate release of children currently sentenced or held under the
Frontier Crimes Regulations 1901,

¥ Repeol of Frontier Crimes Regulations 1901

]

Establishment of exclusive juvenile courts with adequatea allocation of
funds,
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Infroduction of a system of diversion and restorative justice in 1150,

Strengthening of probation system with the provision of all necessary
infrastructure. and personnel including oppointment of exclusive
probation officers juveniles,

The proctice of recording the oge of on arrastad person en the bosis
physical appearance should be obolished. Age determination should
be bosed on some authentfic decument as proof of the age and in
the absence of such proof, a medical report regarding the age of the
arrested person should be sought.

The judiciary should show leniency in coses where juveniles have
been unable fo prove thot they were juveniles ot the time of the
olleged offence on account of their porents’ failures fo register theair
births or due fo failure of the system in ascertaining their oge at the
fime on the basis of evidence.

All records ot the police and caurts level should be computerised
and desegregoted data of juveniles should be maintained. Format of
FIR should be revised include o column for receding oge of the
victims and the accused. Separate doto collection by the National
Bureou of Police should be underaken for erimes by and ogainst
children and its dissemination on regular basis.

Ponels of lowyers for providing free legal aid should be set up in all
districts ond adequate funds should be allocated tor payment of fees
to the ||::|\-'q-'ers.

Borstal Institutions should be set up in oll provinces and they should
be managed under borstal laws.

Child protection police officers should be appointed ot district levels
to deal with and investigate cases invalving children.

The 1150 should be incorporated in the training syllabus of judges,
police and prison staff.

Urgent review should be underoken of cases where children have
been sentenced to rigarous imprisonment,

The uncertainty regarding the fate of the 150 and the appeal for its
restoration pending in Supreme Court should be resolved through an
early decision.
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