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Title:  

In re: Deborah Joyce Alitubeera and In re: Richard Masaba (joined cases)

Court:  

Court of Appeal of Uganda (Kampala)

Date:

February 9, 2012

CRC Provisions:  

Article 3: Best interests of the child

Other International Provisions:

African Charter on the Rights and Welfare of the Child, Article 4: Best interests of the child

Domestic Provisions:

Constitution of the Republic of Uganda (Article 34: rights of children; Article 139: jurisdiction of the High Court)

Judicature Act (Section 14: the High Court has unlimited original jurisdiction in all matters, subject to the Constitution)

Civil Procedure Act (Section 98: the court has the power to make such orders as may be necessary to achieve justice where there are no specific legislative provisions)

Children Act (Section 3: the welfare principles and children’s rights set out in this Act shall be the guiding principles when making any decision based on the Act; Section 46: conditions under which a person who is not a citizen of Uganda may adopt a Ugandan child)

Case Summary:

Background:

Deborah was a one-year-old child whose parents had separated. Deborah’s mother left her in her father’s care, but he was unable to provide for her properly so the local authorities placed her in a children’s home. An American couple applied for legal guardianship of Deborah, but their application was refused as they were foreign nationals who were not residents of Uganda. 

Richard’s parents were unknown. Richard was abandoned when he was two days old and subsequently he was also placed in a children’s home. Again, an American couple’s application for legal guardianship of Richard was rejected as they were foreign nationals who were not residents of Uganda.

Issue and resolution:

International adoption. The Court set aside the decisions reached at first instance and granted the legal guardianship orders applied for, subject to various conditions. For instance, the children are required to retain Ugandan citizenship until they reach eighteen years of age. 

Court reasoning:

The Court was satisfied that the applicants would cater for the welfare of the children, and accordingly granting the guardianship orders was in the children’s best interests. The judge at first instance had failed to carefully evaluate the evidence before him. He stated that consideration of the best interests of the child is only appropriate in adoption cases when all of the legal requirements to support a guardianship order are otherwise in place. This was an error. The best interests of the child should be the primary consideration in all cases concerning children. 

Excerpts citing CRC and other relevant human rights instruments: 

“In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be the primary consideration. This is contained in Article 34 of the Constitution, Section 3 and the 1st schedule to the Children’s Act, international conventions to which Uganda is a party such as the UN Convention in the Rights of the Child (Article 3(1)); the African Charter on the Rights and Welfare of the Child (Article 4(1)); as well as text books on family law notably Bromley’s Family Law, 8th Edition specifically pages 336 and 341.

The criteria for decisions in applications of this nature are set out in Section 3 of the 1st Schedule [to the Children’s Act] which says that the Court shall have regard in particular to:

1. The ascertainable wishes and feelings of the child in light of his or her age and understanding;

2. The child’s physical, emotional and educational needs;

3. The likely effects of any changes in the child’s circumstances;

4. The child’s age, backgrounds and any other circumstances;

5. Any harm that the child has suffered or is at the risk of suffering;

6. Where relevant, the capacity of the child’s parents, guardians or others involved in meeting his or her needs”

CRIN Comments:  

CRIN believes this decision is consistent with the CRC in that, as recognised by the Court, the best interests of the child should be a primary consideration in all proceedings that concern them.  In line with the Court's statements on inter-country adoption, Article 21 of the Convention also provides that inter-country adoption “may be considered as an alternative means of child's care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin.”
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