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Introduction

There is a strong and growing international campaign for the drafting and adoption of an Optional Protocol to the CRC to provide a communications procedure, supported by NGOs, human rights institutions and other bodies from all regions (see http://www.crin.org/petitions/petition.asp?petID=1007). 

This paper is intended to move the process on. It includes a draft text of an Optional Protocol to the CRC, with a commentary. The commentary indicates that many of the provisions are drawn from, or adapted from, the instruments establishing existing communications procedures. The text has been developed from various detailed papers prepared over the last few years. We emphasise that we are circulating this draft as a basis for discussion, not as a finalised proposal. 

The Convention on the Rights of the Child (CRC) is the only international human rights treaty with a mandatory reporting procedure which does not have, in addition, an existing or draft communications procedure. This is a serious matter of discrimination against children and weakens effective implementation of the CRC. 

While children and their representatives can use the mechanisms established under other international instruments to pursue some of their rights, those instruments do not cover, separately or together, the full range and detail of rights for children in the CRC. The Convention guarantees many unique and important rights (see list in Annex 2, below). Furthermore, communications made on behalf of children to the other bodies are not considered by a Committee with special expertise on children’s rights. Similar persuasive arguments were made for the development and adoption of the communications’ mechanisms under CEDAW and under the new Convention on the Rights of Persons with Disabilities.

The CRC is the most universally ratified of the core human rights instruments, by 193 States.  Its two existing Optional Protocols, on Sale of Children, Child Prostitution and Child Pornography and on the Involvement of Children in Armed Conflict, have each achieved more than 100 ratifications. A number of States parties to the CRC are already supportive of the proposal for an Optional Protocol to provide a communications procedure. 

There is widespread recognition that the Convention has achieved a new visibility for the rights of children and that it has led to advances on many issues in many regions. But there is also ample evidence, for instance from the reporting process under the Convention and from UN agencies and NGOs, that the rights of millions of children are not adequately respected and that States’ legal obligations are in many cases not being fulfilled. 

The Committee has highlighted that for rights to have meaning, effective remedies must be available to redress violations. It has also emphasised: “Children’s special and dependent status creates real difficulties for them in pursuing remedies for breaches of their rights.” (General Comment No. 5). The drafting and adoption of an Optional Protocol would deter States from breaching children’s rights, encourage them to develop appropriate remedies for breaches of children’s rights at national level, and provide an external mechanism for children to appeal to when national remedies do not exist or are ineffective.

The reporting system established by the Convention is acknowledged to be one of the most effective in the UN system. A communications procedure would complement  States’ reporting obligations, enabling individuals and groups to take up non-compliance of rights directly with the Committee, where any existing and effective domestic remedies have been exhausted. Furthermore, as with provisions in the Convention against Torture and in Optional Protocols to CEDAW and to the new Convention on the Rights of Persons with Disabilities, the OP to the CRC could enable the Committee to establish urgent inquiries when it is informed of grave or systematic violations of rights. 

The World Conference on Human Rights in its 1993 Vienna Declaration and Programme of Action reiterates the principle of “First Call for Children” and states that “the rights of the child should be a priority in the United Nations system-wide action on human rights”.

Children have waited too long for this essential mechanism to reinforce full implementation of their Convention. There should be no further delay. Many standard elements of an Optional Protocol to provide a communications procedure are already established in the Protocols linked to other instruments. Drafting should not be a long drawn out process: States could aim to have the OP open for signature by the 20th anniversary of adoption of the Convention. 
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1  Text of Draft Optional Protocol to provide a communications procedure for the Convention on the Rights of the Child, with commentary

Below is the text of a possible Optional Protocol to the CRC, with a commentary indicating the origins of the provisions or an explanation of any additional or different provisions. This has been drafted by the core group campaigning for an Optional Protocol, on the basis of various previous detailed papers and proposals. It is intended not as a final draft, but for discussion and debate, to give the proposal some reality and move forward the process of drafting.

NB  This draft does not provide for the consideration of communications concerning rights safeguarded by the two existing Optional Protocols to the CRC (on the sale of children, child prostitution and child pornography, and on the involvement of children in armed conflict). We believe that those States which have ratified or acceded to one or both Protocols should be able to declare their acceptance of the competence of the Committee to consider communications relating to the matters covered by the Protocols.

	Text of draft Optional Protocol to the Convention on the Rights of the Child

[Preamble]

Article 1 - Competence of the Committee on the Rights of the Child

A State Party to the present Protocol (‘State Party’) recognizes the competence of the Committee on the Rights of the Child (‘the Committee’) to receive and consider communications submitted in accordance with Article 2. 

Article 2 – Individual communications 

1. Communications may be submitted by or on behalf of a child or groups of children, within the jurisdiction of a State Party, claiming to be victims of a violation of any of the rights set forth in the Convention by that State Party.  
2. Where a communication is submitted on behalf of an individual child or group of children, this shall be with the child’s or children’s consent unless the author can justify acting on their behalf without such consent, in which case the Committee shall consider whether it is in the best interests of the child or children concerned to consider the communication.

Article 3 – Collective communications

1. The States Parties to the present Protocol recognize the right of international non-governmental organisations with consultative status before the United Nations Economic and Social Council and particular competence in the matters covered by the Convention to submit communications alleging unsatisfactory application of any of the rights set forth in the Convention by a State Party.

2. Any State Party may also, at the time of ratification or accession to the present Protocol, or at any moment thereafter, declare that it recognizes the right of any  national non-governmental organisation within its jurisdiction, which has particular competence in the matters covered by the Convention, to submit collective communications against it. 

Article 4 – Admissibility 

1. Communications shall be in writing, and where appropriate may be supplemented with other forms of communication appropriate to the children concerned.  

2. Communications shall not be anonymous

3. The identity of the child or group of children concerned shall not be revealed to the State party or otherwise without his/her or their express consent. 

4. No communication shall be received by the Committee if it concerns a State Party to the Convention that is not a party to the present Protocol. 

5. The Committee shall not consider a communication submitted under Article 2 unless it has ascertained that all domestic remedies available to the child or children concerned have been exhausted, unless the application of such remedies is unreasonably prolonged or unlikely to bring effective relief.  The Committee shall interpret “unreasonably prolonged” in a manner sensitive to the impact that delays may cause to the child’s or children’s well-being and development.

6. The Committee shall declare a communication inadmissible where: 

 (a) The same matter has already been examined by the Committee, or is being examined under another procedure of international investigation or settlement.

 (b) It is incompatible with the provisions of the Convention; 

 (c) It is manifestly ill-founded or not sufficiently substantiated; 

 (d) It is an abuse of the right to submit a communication; 

 (e) The facts that are the subject of the communication occurred prior to the entry into force of the present Protocol for the State Party concerned unless those facts continued after that date. 

Article 5 - Interim Measures/Urgent Action

1. At any time after the receipt of a communication and before a determination on the merits has been reached, the Committee may transmit to the State Party concerned for its urgent consideration a request that the State Party take such interim measures as may be necessary to avoid possible irreparable damage to the well-being and development of the child or children concerned.  

2. Where the Committee exercises its discretion under paragraph 1 of the present article, this does not imply a determination on admissibility or on the merits of the communication. 

Article 6 – Notification of the Receiving State Party
1. Unless the Committee considers a communication inadmissible without reference to the State Party concerned, the Committee shall bring any communication submitted to it under the present Protocol confidentially to the attention of the State Party concerned without delay. 

2. Within three months, the receiving State Party shall submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that may have been provided by that State Party. 

Article 7 - Working Methods & Rules of Procedure

1. The Committee shall consider communications received under the present Protocol in the light of all information made available to it by or on behalf of individuals, groups of individuals and organizations, and by the State Party concerned, provided that this information is transmitted to the parties concerned. 

2. The Committee shall hold closed meetings when examining communications under the present Protocol, unless the Committee decides that it is in the best interests of the child or children concerned to hold an open meeting. 

3. After examining a communication, the Committee shall, without delay, transmit its views on the communication, together with its recommendations, if any, to the parties concerned. 

4. The State Party shall give due consideration to the views of the Committee, together with its recommendations, if any, and shall submit to the Committee, within three months, a written response, including information on any action taken in the light of all elements of the views and recommendations of the Committee. 

5. The Committee may invite the State Party to submit further information about any measures the State Party has taken in response to its views or recommendations, if any, including as deemed appropriate by the Committee, in the State Party’s subsequent reports under Article 44 of the Convention. 

6. The Committee shall develop its own rules of procedure to be followed when exercising the functions conferred on it by the present Protocol.  The Committee shall give particular attention to the need to adopt working methods and rules of procedure that are in the best interests of children.  

Article 8 - An Inquiry Procedure for Grave or Systematic Violations

1. If the Committee receives reliable information indicating grave or systematic violations by a State Party of rights set forth in the Convention, the Committee shall invite that State Party to cooperate in the examination of the information and to this end to submit observations with regard to the information concerned. 

2. Taking into account any observations that may have been submitted by the State Party concerned, as well as any other reliable information available to it, the Committee may designate one or more of its members to conduct an inquiry and to report urgently to the Committee. Where warranted and with the consent of the State Party, the inquiry may include a visit to its territory. 

3. After examining the findings of such an inquiry, the Committee shall transmit without delay these findings to the State Party concerned together with any comments and recommendations. 

4. The State Party concerned shall, within three months of receiving the findings, comments and recommendations transmitted by the Committee, submit its observations to the Committee. 

5. Such an inquiry shall be conducted confidentially and the cooperation of the State Party shall be sought at all stages of the proceedings. 

Article 9 – Reporting on Grave or Systematic Violations
1. The Committee may invite the State Party concerned to include in its report under Article 44 of the Convention details of any measures taken in response to an inquiry conducted under Article 8 of the present Protocol. 

2. The Committee may, if necessary, after the end of the period of three months referred to in Article 8.4, invite the State Party concerned to inform it of the measures taken in response to such an inquiry. 

Article 10 – Declarations Concerning the Competence of the Committee
1. Each State Party may, at the time of signature or ratification of the present Protocol or accession thereto, declare that it does not recognize the competence of the Committee provided for in Articles 8 and 9. 

2. Any State Party having made a declaration in accordance with paragraph 1 of the present article may, at any time, withdraw this declaration by notification to the Secretary-General. 

Article 11 – Protection of the child
1. A State Party shall take all appropriate steps to ensure that individuals under its jurisdiction are not subjected to ill treatment or intimidation as a consequence of communicating with the Committee pursuant to the present Protocol. 

2. The Committee shall establish, in its Rules of Procedure, a mechanism to ensure that petitioners receive adequate protection and support.

Article 12 – Annual Report
The Committee shall include in its report submitted to the General Assembly every two years through the Economic and Social Council, in accordance with article 44(5) of the Convention, a summary of its activities under the present Protocol. 

Article 13 – Publicity 
1. Once the Committee has transmitted its views and recommendations, if any, on a communication to the parties concerned, the Committee shall publicize its views and recommendations. 

2. States Parties undertake to make the principles and provisions of the present Protocol widely known and promoted by appropriate means, to adults and children alike.

3. Each State Party undertakes to facilitate access to information about the views and recommendations of the Committee, in particular, on matters involving that State Party, by adults and children alike. 

4. In determining whether and how to publicise communications under the present Protocol, the best interests of the child or children concerned shall be the paramount consideration. 

Article 14 – Signature, Ratification and accession

1. The present Protocol is open for signature by any State that is a party to the Convention or has signed it. 

2. The present Protocol is subject to ratification and is open to accession by any State. Instruments of ratification or accession shall be deposited with the Secretary-General of the United Nations. 

Article 15 – Entry into Force 
1. The present Protocol shall enter into force three months after the deposit of the tenth instrument of ratification or accession. 

2. For each State ratifying the present Protocol or acceding to it after its entry into force, the present Protocol shall enter into force one month after the date of the deposit of its own instrument of ratification or accession. 

Article 16 - Reservations
No reservations to the present Protocol shall be permitted. 

Article 17 – Amendments 
1. Any State Party to the present Protocol may propose an amendment to the present Protocol and file it with the Secretary-General of the United Nations. The Secretary-General shall thereupon communicate any proposed amendments to the States Parties with a request that they indicate whether they favour a conference of States Parties for the purpose of considering and voting upon the proposals. In the event that, within four months of the date of such communication, at least one third of the States Parties favour such a conference, the Secretary-General shall convene the conference under the auspices of the United Nations. Any amendment adopted by a majority of the States Parties present and voting at the conference shall be submitted to the General Assembly for approval. 

2. An amendment adopted in accordance with paragraph 1 of the present Article  shall enter into force when it has been approved by the General Assembly of the United Nations and accepted by a two-thirds majority of States Parties to the present Protocol. 

3. When an amendment enters into force, it shall be binding on those States Parties that have accepted it, other States Parties still being bound by the provisions of the present Protocol and any earlier amendments that they have accepted. 

Article 18 – Denunciation 
1. Any State Party may denounce the present Protocol at any time by written notification to the Secretary-General of the United Nations, who shall thereafter inform the other States Parties to the Convention and all States that have signed the Convention. The denunciation shall take effect one year after the date of receipt of the notification by the Secretary-General of the United Nations. 

2. Denunciation shall be without prejudice to the continued application of the provisions of the present Protocol to any communication submitted under Articles 2 or 3 or any inquiry initiated under Article 8 before the effective date of denunciation. 

Article 19 – Notification by the Secretary General 
The Secretary-General of the United Nations shall inform all States of: 

 (a) Signatures, ratifications and accessions under the present Protocol; 

 (b) The date of entry into force of the present Protocol. 

 Article 20 
1. The present Protocol, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic, shall be deposited in the archives of the United Nations. 

2. The Secretary-General of the United Nations shall transmit certified copies of the present Protocol to all States Parties to the Convention and all States that have signed the Convention.


	Commentary

Note: “standard provision” means a provision included in a number of other communications procedures in very similar terms.

ICCPR means OP to the Covenant on Civil and Political Rights

CEDAW means OP to CEDAW

CRPD means OP to the Convention on the Rights of Persons with Disabilities

DESCR means draft OP for the ICESCR

CERD means the communications procedure under Art. 14 of CERD, etc.

Preambles exist in the OPs to the ICCPR, CEDAW but not in the Convention on the Rights of Persons with Disabilities. Given the Preamble to the CRC, it seems unnecessary to include one. 

This is a standard provision.

There are various limitations on who can submit communications in the other OPs and provisions:

ICCPR: from individuals claiming to be victims

CEDAW and CRPD: from or on behalf of individuals or groups of individuals claiming to be victims

DESCR: from or on behalf of individuals or groups of individuals. 

This provision is in CEDAW Art. 2 and in DESCR, with addition to ensure that communications submitted “on behalf” of children are in the best interests of the children concerned.

Given the special status of children and the special difficulties for them of seeking remedies, it seems essential to include the possibility of collective complaints, not requiring an individual victim, but also to limit who can make them. (The provisions are also reflected in those of the Additional Protocol to the European Social Charters which establishes a collective complaints procedure)

All the instruments apart from the CRPD require communications to be in writing; the addition, using language from CRPD, would allow children to submit other supportive material – drawings, audio-visual material etc.

Standard provision.

It is in line with the CRC to guarantee the child’s privacy. There is a similar provision in CERD art. 14(6)(a); also see CEDAW Art. 6(1)

Standard provision.

The first sentence is in CEDAW Art. 4(1) and CDPD Art.2(d)

This addition seems essential considering the special status of children.

Standard provision

Standard provision

Standard provision

Standard provision

Standard provision; language from CEDAW and CRDP

Standard provision, with last sentence adapted to emphasise child’s well-being and development

Standard provision

Standard provision, but important for children to emphasise “without delay”, or insert specific time limit.

Standard provision, but in other OPs time limit is six months. With children, seems important to speed process and therefore substitute three months limit.

Standard provision, eg see ICCPR Art.5(1); CEDAW Art.7(1); CERD Art.14(7)(a)

Closed meetings are standard, but seems reasonable to allow for open meetings with conditions.

Standard provision, but including “without delay”, given the special status of children.

Standard provision, but in the interests of children shortening the time limit from the normal six months to three. (CERD Art.14(6)(b) sets a three months limit)

Standard provision, eg see CEDAW, Art. 7(5)

Standard provision, adding emphasis on best interests of children

Provisions identical to CEDAW Art. 8, also CRDP Art. 6 (and see Convention against Torture article 20), but reducing time limit for State’s response from six to three months in interests of children.

Provision identical to CEDAW Art.9

Identical to CEDAW Art.10

Identical to CEDAW Art.11, (also DESCR Art.12) and essential for children

Essential given special status of children and leaves detail to the Committee, as with other similar procedures.

Standard provision amended to refer to the Committee’s obligation to report to the GA.

See CERD Art. 15

Provision from CRC OP on children and armed conflict Art.6(2)

See CEDAW Art. 13, adding reference to children.

Additional provision to highlight best interests of children in relation to any publicity

Provisions from other OPs to the CRC

Provisions from other OPs to the CRC

CEDAW does not permit reservations: Art. 17

Standard provisions from other OPs to the CRC.

Standard provision from other OPs to the CRC

Standard provisions

Standard provisions from other OPs to the CRC
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ANNEX  1

Existing communications procedures 

Communications procedures exist for the following core international instruments, established either through an Optional Protocol or through provisions within the instrument, in order of adoption (some also establish systems for inter-state complaints and for inquiries into reports of grave or systematic violations of rights) (see Annex A for texts):

· International Covenant on Civil and Political Rights: Optional Protocol adopted and opened for signature, ratification and accession, 16 December 1966; entered into force 23 March 1976 – same dates as adoption and entry into force of ICCPR

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment:  under article 22; communications procedure entered into force following declarations from 5 States accepting the competence of the Committee,  (Convention came into force 26 June 1987)

· International Convention on the Elimination of All Forms of Racial Discrimination: under article 14; communications procedure entered into force in 1982, following declarations from 10 States accepting the competence of the Committee (Convention came into force 4 January 1969)

· Convention on the Elimination of Discrimination against Women: Optional Protocol adopted and opened for signature, ratification and accession 10 December 1999; entered into force 22 December 2000 (CEDAW entered into force 3 September 1981)

· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families: Convention entered into force 1 July 2003. under article 77; communications procedure under article 77 will enter into force following declarations from 10 States accepting the competence of the Committee to consider communications 

· Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, not yet in force – January 2008): Optional Protocol adopted 13 December 2006, not yet in force, subject to entry into force of the Convention, the Protocol will come into force after 10 States have ratified or acceded to it. 

· International Convention for the Protection of All Persons from Enforced Disappearance (adopted 20 December 2006, not yet in force – January 2008): under article 31, States can declare that they recognise competence of the Committee to consider communications.

An ad hoc Working Group of the Commission on Human Rights, now the Human Rights Council, has developed an advanced draft of an Optional Protocol establishing a communications procedure to the International Covenant on Economic, Social and Cultural Rights.

Regional procedures and mechanisms
African Commission on Human and People’s Rights: An individual, group or organisation can submit a complaint to the African Commission, under article 56 of the African Charter on Human and Peoples’ Rights; for details see http://www.achpr.org/. A Protocol to the Charter has established the African Court on Human and Peoples’ Rights, not yet in operation; the Protocol allows the Court to apply any international or regional instrument in force in the particular State, thus making it a Court which can apply the CRC.
African Committee of Experts on the Rights and Welfare of the Child: Under article 44 of the African Charter on the Rights and Welfare of Children, the Committee of Experts may receive communications from any individual, group or recognised organisation and investigate. 

Inter-American Commission and Court of Human Rights

Individuals, groups or organizations can submit complaints to the Inter-American Commission on Human Rights (article 44, American Convention on Human Rights). If the complaint meets certain requirements, and the state has accepted the procedure, the Commission will refer it to the Court; otherwise, the Commission may respond itself (for more information, see http://www.cidh.org/).

European Court of Human Rights: individuals may lodge an application with the Court if they consider that they have personally and directly been the victim of a violation of the rights and guarantees set out in the Convention or its Protocols (for details see http://www.echr.coe.int/echr/). 

European Committee of Social Rights: under a Protocol which came into force in 1998, “collective” complaints of violations of the European Social Charter and Revised Social Charter may be lodged with the European Committee of Social Rights by certain organizations, including NGOs holding participative status with the Council of Europe and approved for the purpose.  

ANNEX 2

Unique rights for children in the CRC

The CRC is a uniquely broad instrument, covering children’s civil, political and economic, social and cultural rights. Many of the rights safeguarded by it are not covered by provisions in the International Covenants or other international instruments. Children and their representatives need a communications procedure which enables them to pursue remedies about breaches of the full range of rights, when national remedies are not-existent or ineffective.

Some articles in the CRC mirror guarantees established for “everyone” in the International Covenants or other instruments, underlining that these rights apply equally to children. But many other provisions in the Convention, including the following, provide unique rights for children:

· Right to protection from all forms of discrimination or punishment on the basis of status, activities, expressed opinions or beliefs of the child’s parents, guardians or family members; also added disability and ethnic origin to specifically prohibited grounds for discrimination against children (article 2)

· Best interests of the child to be a primary consideration in all actions concerning children (article 3(1))

· States to ensure the child protection and care necessary for his/her welfare, taking account of rights and duties of parents, etc. (article 3(2))

· Institutions, services and facilities for care and protection of children to conform to established standards (article 3(3))

· State respect for appropriate guidance by parents and others in the child’s exercise of their rights, respecting the child’s evolving capacities (article 5)

· Obligation to ensure maximum survival and development of the child (article 6)

· Right of the child to know and be cared for by parents (article 7)

· Preservation of the child’s identity (article 8)

· Right not to be separated from parents unless in best interests with judicial review; right of all interested parties to participate in hearings; right to retain relations and contact with both parents unless contrary to best interests (article 9)

· States obligations in relation to children and parents entering or leaving a state for purposes of family reunification, etc, (article 10)

· Obligations to prevent abduction and non-return of children abroad (article 11)

· Obligation to give due weight to children’s expressed views in all matters affecting the child; also to provide opportunity for child to be heard in any judicial or administrative proceedings affecting the child (article 12)

· Child’s right to freedom of religion, with respect for parents’ rights to provide direction to the child in the exercise of this right, consistent with the child’s evolving capacities (article 14)

· Obligation to ensure the child’s access to information and material from a diversity of national and international sources (article 17)

· Obligations to support parents in their child-rearing responsibilities, by provision of child care services; also child’s best interests to be parents basic concern (article 18)

· Right to protection from “all forms of physical or mental violence while in the care of parents or others (article 19)

· Special protection rights for children deprived of family environment (article 20)

· Specific obligations and safeguards relating to adoption (article 21)

· Special protection for refugee children and those seeking refugee status (article 22)

· Disabled children’s right to special care facilitating child’s active participation (article23)

· Right of access for child to health-care services and obligations to take specific measures for health; protection from traditional practices prejudicial to health (article 24)

· Right of child cared for outside family to periodic review of care, protection or treatment (article 25)

· Obligation to recover maintenance from those having financial responsibility for the child (article 27)

· School discipline consistent with the child’s human dignity, etc (article 28 (2))

· Detailed aims defined for the education of the child (article 29)

· Protection of the right of indigenous child to enjoy their culture, religion and language (article 30)

· Right to rest, leisure and play (article 31)

· Specific protection from economic exploitation and hazardous/harmful work (article 32)

· Obligations to protect children from illicit use of, and involvement in production and trafficking of, drugs (article 33)

· Specific protection from sexual exploitation and abuse including child pornography (article 34)

· Specific obligations to prevent abduction, sale and trafficking of children (article 35)

· Prohibition of life imprisonment of children without possibility of release; arrest, detention, imprisonment of the child only as a last resort and for shortest appropriate period (article 37)

· Specific limitations on recruitment and involvement of children in armed conflict (article 38)

· Rights of child victims to measures for recovery and social reintegration (article 39)

· Distinct aims for juvenile justice systems and rights of children involved (article 40)

· Obligations to make principles and provisions of Convention widely known to adults and children alike (article 42)

The Optional Protocols to the CRC – on the sale of children, child prostitution and child pornography and on the involvement of children in armed conflict – add further unique rights and safeguards.
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