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1. Case Summaries: South African jurisprudence
	Brandt v S [2005] 2 All SA 1 (SCA); B v S 2006 (5) SA 540 (SCA)

	Court:
	The Supreme Court of Appeal (SCA) 

	Citation / Case No.:
	 Brandt v S [2005] 2 All SA 1 (SCA); B v S 2006 (5) SA 540 (SCA)

	Date:
	9 November 2004

30 November 2004 

	Claimant:
	Jan Hendrik Brandt

	Respondent:
	The State 

	Judges:
	Cameron J, Mthiyane J, Brand JJA, Patel and Ponnan AJJA

	Country:
	South Africa/Bloemfontein

	Instruments Cited:
	Convention on the Rights of the Child (Articles 19 & 37); United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh guidelines); United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules); United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the JDL’s); European Convention on Human Rights (Article 3).

	Headline:
	Sentencing - suitability of the application of minimum sentences to the sentencing of children.

	Summary:
	The principle issue in the appeal was the application of the minimum sentence legislation to offenders under 18,  an issue on which high courts have given conflicting decisions. The SCA stated that the traditional aims of punishment of child offenders have to be reappraised in the light of the Constitution as well as key international instruments, such as the United Nations Convention on the Rights of the Child, the Riyadh guidelines, the Beijing Rules and the African Charter on the Rights and Welfare of the Child. In interpreting the legislation, the SCA held that unlike adult offenders for whom the starting point is the minimum sentence prescribed by the legislature, for child offenders the sentencing court has discretion. It may impose the statutorily prescribed minimum sentence in the exercise of that discretion, but it is not obliged to do so. If it does, it is required to enter its reasons for doing so on the record of the proceedings. In arriving at a sentence, however, a court must afford appropriate recognition to the fact that the legislature has ordained minimum sentences for offences of that kind. 

	Full text:
	http://www.supremecourtofappeal.gov.za/judgments/sca_2004/2003_513.pdf


	Minister for Welfare and Population Development v Fitzpatrick and Others 2000 (3) SA 422 (CC)

	Court:
	Constitutional Court of South Africa (CC)

	Citation / Case No.:
	2000 (3) SA 422 (CC)

	Date:
	Date of hearing :   9 May 2000

Date of delivery :  31 May 2000

	Claimant:
	The Minister For Welfare and Population Development

	Respondent:
	Sara Jane Fitzpatrick, First Respondent 

Benedict Paul Fitzpatrick, Second Respondent 

Dirk Abraham John Uijs, Third Respondent (in his capacity as curator ad litem to the minor child)

	Arbitrators:
	Goldstone J, Chaskalson P, Langa DP, Madala J, Mokgoro J, Ngcobo J, O’Regan J, Sachs J, Yacoob J and Cameron AJ (concurring in the judgment of Goldstone J).

	Country:
	South Africa, Gauteng, Johannesburg

	Instruments Cited:
	Convention on the Rights of the Child (Article 3)

	Headline:
	Best interest of the child – Adoption of a South African child by non-citizens.

	Summary:
	Section 18(4)(f) of the Child Care Act 1983 prohibits the adoption of a South African born child by non-South Africans. That prohibition was held to be unconstitutional by the Cape High Court which, however, suspended the order of invalidity for a period of two years to enable Parliament to correct the defect in the legislation. The Minister for Welfare and Population Development supported the order of the High Court and sought confirmation by the Constitutional Court of that order, including the two-year suspension. The Court appointed the Centre for Applied Legal Studies at the University of the Witwatersrand to act as amicus curiae. 

Justice Goldstone, in whose judgment the whole Court concurred, held that the prohibition was inconsistent with the provisions of section 28(2) of the Constitution which requires that the best interests of a child are to be given primacy in every matter concerning the child. The Court held, referring to Article 3(1) of the Convention on the Rights of the Child, that the “best interests” standard has never been given exhaustive content in either South African law or in comparative international or foreign law. It is necessary that the standard should be flexible as individual circumstances will determine which factors secure the best interests of a particular child.  The Court recognised that in some cases it might be in the best interests of a South African born child to be adopted by non-South Africans. The order of invalidity was accordingly confirmed.

	Full text:
	http://www.constitutionalcourt.org.za/Archimages/1508.PDF


