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Rights of Children to be Heard
Contextual Analysis:

The notion of Right to be Heard is a fundamental human right and basic principle in all modern legal systems as well as  in the adjudicating process. It is recognised as a natural right which can not overstep in a judicial proceeding. The idea of Right to be Heard is significantly progressing and largely incorporated in judicial system universally. The connotation Right to be Heard is by and large derived from criminal justice system and progressively creating space in both administrative and judicial processes as participation of citizens in decision making is gaining momentum in modern governance. 

Most of the procedural standards concerning Right to be Heard have been derived from those principles which were traditionally established in criminal courts. Some changes have developed, of course through experimentation in adjudicative technique with innovations founded upon the contrasting objectives and ideologies. However, most of them are mere superficial ones where a changed nomenclature without much significant departure from older methods. The novelties of modern development is directed towards progressive liberalised procedures. What is significant is that the way accurate determination is made while ensuring Right to be Heard. In a matter of hearing a child the adjudicating mechanisms need to see that facts prevails over fancies and to guard against subjective as distinguished from objective attitudes. The adjudicating agencies must understand seemingly imponderables as the child’s best interest over against the natural and legal rights of parents and the State as well as child’s best interest over against general security or protection of society. These are matters of pedagogy which needs to evolve. 

The subject of Right to be Heard is a part and parcel of almost all human right documents and standards which can be traced in the following instruments:-

1. The Universal Declaration of Human Rights in Article 10 says: Everyone is entitled in full equality to a fair and public hearing by an independent and impartial tribunal, in the determination of his rights and obligations and of any criminal charge against him. 

2. The International Covenant on Civil and Political Rights, 1966 Article 14 (1) says:  All persons shall be equal before the Courts and Tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit of law, everyone shall be entitled to a fair and public hearing of a competent, independent and impartial tribunal established by law. …………….

3.  The American Convention on Human Rights, 1969, Article 8 (1) says;  Every person has the right to a hearing, with the guarantees and within a reasonable time, by a competent, independent and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil labour, fiscal, or any other nature. 

4. The Convention on the Rights of Child, Article 12 says:   (1) States Parties shall assure to the child who is capable of forming his or her own views, the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. (2) For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.

5. The African Charter on Human Rights and People’s Rights, Article 7, (1) Every individual shal have the right to have his cause heard. This comprises: (a) the right to an appeal to competent national organs against acts violating his fundamental rights as recognised and guaranteed by conventions, laws, regulations and customs in force; (b) the right to be presumed innocent until proved guilty by a competent Court or tribunal; (c) the right to defence, including the right to be defended by counsel of his choice; (d) the right to be tried within a reasonable time by an impartial Court or tribunal. 

Right to be Heard vis-à-vis Right to Freedom of Expression and Speech: 

The Right to be Heard is a necessary concomitant of Right to hold views and expression. The Right to Freedom of Expression and to hold opinion and views are also integral part of various international instruments like the following:

1. Universal Declaration of Human Rights, Article 19  “Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers”.

2. American Convention on Human Rights, Article 13 (1) “Everyone shall have the right to freedom of thought and expression. This right shall include freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one’s choice. 

3. International Covenant on Civil and Political Rights, Article 19 (1) Everyone shall have the right to hold opinions without interference. (2) Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice. 

4. Convention on the Rights of the Child, Article 13 (1) The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of the child's choice. (2) The exercise of this right may be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the rights or reputations of others; or  (b) For the protection of national security or of public order (ordre public), or of public health or morals.
5. Convention on the Rights of the Child, Article 14 (1) States Parties shall respect the right of the child to freedom of thought, conscience and religion.  (2) States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to provide direction to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the child. (3) Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others. 
The provision of Right to be Heard in Article 12 provides the following salient features:-

1. Children having the capacity to form views and express those views;

2. Opportunity to be heard in judicial and administrative proceedings;
3. In accordance with the rules of national law.
It can be deduced from the salient feature of Article 12 that children voices can be heard where they are capable of forming it and the ability to express it in administrative and judicial proceedings in accordance with the domestic laws. In that case Right to be Heard in matters of rights of children should be grounded in the municipal laws of a country. It requires State wise analysis of laws to ascertain the scope and applicability of Article 12 with other corresponding provisions of CRC to understand the present possibilities and limitations. 

Thus the above analysis gives us an insight that the Right to be Heard is widely recognised as a fundamental human right and such philosophy has influenced the Convention on the Rights of the Child to a large extent. Now it needs to be determined how the capacity of children to express themselves and hold views can be adjudicated considering their maturity and ability. Children are persons and being individuals posses the same rights which adults are entitled to. The Convention has divested children with a wide range of rights which are specially conferred on children for which adult are not eligible.

It is important to note that the CRC entrusts the State parties with the responsibility to reform their legislative and administrative systems to ensure best interest of the child. 

Right to be Heard in National Law- An Indian Perspective:

In the following paragraphs we have examined the opportunity of ensuring the Right to be Heard in the Indian legal framework.

The Indian Constitution in Article 19 (1) provides that All Citizens shall have the right – (a) to freedom of speech and expression. This right is limited to citizens only. 

The Indian Constitution in Article 14 says Equality before law and of equal protection of laws to any person  within the territory of India. In order to ensure equality, access to justice has been enlarged through the provision of legal services. 

The procedural laws like Code of Criminal Procedure and Code of Civil Procedure in various sections make provision for children. Their exists a separate system for children in conflict with law which comes under the Juvenile Justice Care and Protection of Children Act 2000. 

Indian Evidence Act: Section 118 provides that all persons shall be competent to testify unless the Court considers that they are prevented from understanding the questions put to them, or from giving rational answers to those questions, by tender years, extreme old age, disease, whether of body or mind, or any other cause of the same kind. 

In laws relating to adoption particularly the Hindu Adoption and Maintenance Act provides for seeking consent of child above the age of 7 before the child is given in adoption. 

Significance of Right to be Heard for children: 

Children are recipient of a vast array of rights which were categorised under four broad heads such as: Survival, Development, Protection and Participation by virtue of an international conducive legal environment created by the UN Convention on the Rights of the Child. As right holders children are entitled to a set of positive rights which enables them to grow and develop in a holistic manner. Their rights need to be safeguarded by the duty holders particularly the family and State as a Protection Rights of Children.

Rights without corresponding remedies have no meaning. It is a part of Natural Justice which demands that remedial measures must be in place by the State in order to secure the rights and prevent wrongs against the Rights. For appropriate remedies hearing the voices and grievances is an essential ingredient. Children, therefore, deserve an opportunity to state their case in all matters whether the right is positive or negative.

As far as the rights of the child are concerned it transcendent the boundary of judicial and administrative processes of decision making and going beyond it required to be addressed by the family and community. The fundamental nature and character of the rights of children show that being positive rights the modality of hearing the voices and grievances needs special treatment. The traditional method of hearing can not do good for expression of rights. The rights to be heard at various levels beginning from family to the systems of governance must correspond to the development and understanding of children. However the State must act as parens-patriae in upholding the children right to be heard, even though family is the primary unit in securing the best interest of the child. 

The Right to be Heard in administrative and judicial proceeding is not realised at all in various circumstances like the children of refugee or Stateless families and also children in armed conflict. It is also a fact in case of children who are physically challenged and cannot express themselves. While affording Right to be Heard a conducive system needs to be developed looking at special needs of children who lead a life in difficult circumstance. 

Right to be Heard to Participation Right:

The children are endowed with the right to participation. Right to be Heard and Right to Participation go hand in hand for realisation of Rights of Children. Both the Rights are inter-woven and complementary to each other. The participation right is an important facet of the child right. It is held by many philosophers that the CRC do not really create rights in children and that the only significant right are those on participation. However, in India unlike many other countries across the globe the Right to be Heard is somewhat practically available whereas the method of ensuring participation right is yet to be contemplated. Therefore, Right to be Heard emerges as a significant right of children. 

Child Right to Have a Say: 

Children have a Right to have a Say in the matters affecting their rights and also in the process of decisions being made in their name. A denial of Right to being Heard or Right to have a Say and Right to be Represented in all cases as well as matters affecting their title, interest or entitlement is  a state of  deprivation from the Rights.  The right to be heard is essentially intended to inject justice into the law protecting the rights. Depriving children from hearing their voices defeat the end of justice and makes the right lifeless, absurd, stultifying and self-defeating. The right to have a say can both be pre and post decisional remedial hearing depending on the circumstances and largely based on circumstances of the case, the nature of enquiry and the procedural laws. If the opportunity of being heard in the interest of children is not afforded the rights conferred on them can not bloom fairly. Therefore, children should have a reasonable opportunity of presenting their cases. 

The method of expression may differ when children have a Right to Say in favour of their interest. Children by virtue of their position, situation, condition and circumstance express themselves in a wide variety of ways including oral expression, written submissions, gesture and expression. The emotional and sentimental expression do matter in forming opinion about children as it is very unlikely to expect children to express themselves in predictable manner. However, the question is not whether children have any knowledge to convey but how hard we work to make sure every child has the opportunity to share their point of view.  Issues relating to listening to children, listening to disabled children and listening to young children have been the focus of discussion on Right of the Children to be Heard. 

Lord Denning observed that every man does not have the ability to defend himself. He can not bring out the points in his favour or the weakness in the other side. He may be tongue-tied   or nervous, confused or wanting in intelligence. He can not examine or cross-examine witnesses. If justice is to be done, he ought to have the help of some one who speak for him. (Pett. Vs. Grey Hound Racing Associate in, 1968 (2), WLR 1471). Similarly, the existing norm that unless a hearing is demanded it does not constitute a violation cannot be applied in case of children. The roles of natural justice do not require that a person should be given personal hearing at every stage. However this principle of jurisprudence does not seem to be fair in case of children. Children need both personal hearing in every stage of their case and it is highly unusual to expect children to demand for it. It requires development of child jurisprudence which is in fact taking shape in modern society. 

The right to have a say or the right to be heard is essential in various situations which transcendent  both administrative and judicial proceedings. It intrudes into the terrains of familial decisions and community norms as well. Broadly it resolves round the following systems:

a) Criminal Justice System,

b) Civil Proceedings,

c) Child Witness and Evidence,

d) Institutional and Administrative decision making process,

e) Family and community Terrains.

a) Right to Have Say in Criminal Justice System:

Children are placed in the criminal justice system both as victims of crime and perpetrators of offences. The second categories of children are considered to be the children who are in conflict with law. 

The CRC in various articles provided provisions for both protection and prevention of crime, exploitation, injustice, victimisation, cruelty and atrocity. It also makes special provisions in Article -40 to deal with children in conflict with law.

In both the cases of children as victims of crime and perpetrator of offences have a right to be heard in various manners in almost all the criminal justice systems across the globe. A standard has evolved in Criminal Justice System due to its long pedigree where children can lodge First Information Report with the police; depose before the Court of law, right to be defended by a lawyer, right to know the case against them and a fair trial. In most of the countries the provision of legal aid or State sponsored defence lawyer is permissible which enables the child to be represented and have his/her points heard in the judicial proceeding.

The Criminal Justice System has also many deficiencies. One of the major threat to children in conflict with law, where they are the perpetrator of offences or found to be a delinquent, due to their minority status as a person below 18 has not attained majority in most of the legal systems cannot or even forbidden to engage a lawyer as they have no legal capacity to sign vakalatnama (the power to engage a lawyer). In India even though the Juvenile Justice Act exists which provides for special mechanism for children in conflict with law, the provision of authorising a lawyer by entrusting power can not be made by a child. 

This is not the case when a child is a victim of any crime as the moment the crime against children comes to the knowledge of police and court they take cognizance. Afterwards it is converted into a prosecution case to be conducted by the State through its counsels.

In a criminal case a number of stages involved where the right to be heard and represented is affected. They are the followings:

i) Lodging complaint or FIR;

ii) An application for  bail,

iii) The authority to entrust power to a lawyer to conduct the case.

iv) Views during the enquiry, 

v) Evidences during trial,

vi) The right to appeal against the order.

In most of the criminal justice system the judicial proceeding takes place in an open court which may not be conducive for children as they find it offensive and detrimental to their interest and feel humiliated apart from being scared to express themselves in an open court. Sometimes in-camera hearing takes place but only as an exception and not as a rule. Similarly the courts that decided children’s cases very much exist within the adult centred court which leaves an imprint in the mind of a child, a horror impression of adversarial justice system.

All these factors are very much linked to the right to be heard as it is very unlikely to ensure right to be heard in isolation not paying adequate heed to the allied environment. 

b) Right to Have a Say in Civil Proceedings:

It is a statutory provision in all the Indian civil statues that the court will take into account the wishes of the child if the child is grown up enough to express its wishes. It is explicitly provided for in the laws concerning adoption, guardianship and in matrimonial cases. The English courts, too, have taken this view from the very beginning. But recently the English Courts have expressed the view that there may be occasions when the child expresses its view either because they are merely reflections of the wishes of one of the parents which have been assiduously instilled into the ward or because, although genuinely his own, they are plainly contrary to his long-term interests. 

The Indian courts have considered the wishes of the child, but there is a controversy among the Courts as to what is the age discretion when the child is capable of expressing its intelligent preference. It appears that the Indian Courts have now settled down to the view that wishes of the children are an important consideration whatever might be the age of the child. The courts have also expressed the view that wishes of the child are a relevant consideration, but welfare of the child is a paramount consideration, and if the welfare of the child requires the wishes of the child may be disregarded. 

c) Right to have a Say as Witness and Child Evidence:
Indian Evidence Act: Section 118 provides that all persons shall be competent to testify unless the Court considers that they are prevented from understanding the questions put to them, or from giving rational answers to those questions, by tender years, extreme old age, disease, whether of body or mind, or any other cause of the same kind. 

Evidence of a child witness can be relied on for conviction of murder. No significance needs to be attached to minor discrepancies. It would be prudent to seek corroboration of the evidence of a young boy. A child witness who withstood gruelling cross examination and gave minute details of the event cannot be said to be tutored. However, evidence of teen-age eye-witnesses should be scrutinised with care and caution. Courts must make and maintain a formal record of preliminary examination of a child witness. The evidence of a child witness is to be approached with caution. Where there is serious infirmity and contradiction it cannot be accepted. Of course, there are a few cases where the evidence of a child witness has been rejected.

d) Right to have a Say in Judicial and Administrative Proceedings:

Even though Article 12 of the Convention on the Rights of the Child called upon the State Parties to make their domestic laws wide enough to provide children the Right to be Heard but in practice it is available mostly in judicial proceedings. The administrative mechanisms which are functioning as quashi-judicial agencies of the State provide scope for hearing the voices. Looking at the nature of child right which are mostly positive rights adequate scope needs to be provided for taking into consideration the opinion and views of children in various form, so that, in the framing of policies and schemes for children their voices are heard. It is needless to say that the legislators are not the representative of children as children are not recognised as voters. As children cannot vote the polices prepared by legislators do not bear the sanction of children. 

e) Right to have a Say in Familial Terrain:

The views of children in the decision making process at the family level defer based on the value system of families and their culture. There are instances where children fear to express their views in family matters. Even many cultures forbid children to speak in the presence of their elders as holding a view in front of them is considered to be a disrespect to elders. In most of the rural society the girl child does not have any scope to share her feelings due to the nature of patriarchal society. Similarly, in the caste ridden Indian families prevent children in taking part in a decision making process. As a result of this very often the rights conferred on children are defeated because the family conceives the role of child in a particular way. There are several case studies documented by CLAP in Badamba Block of Orissa where the family does not permit their children to attend school and instead engage them in various hazardous and non-hazardous work places. The children of poverty ridden families are also deprived of their right to form opinion due to the difficult circumstances in which they live and grow. 

Some Reflections and Case Studies:

To hold a view or opinion by a child is not always considered as a matter of right, even though it is available in the family. Children can express themselves by way of sharing their opinion based on the value system. It is unclear  how such sharing of opinion can be afforded the status of a right in the familial terrain.  In judicial proceedings it is by and large recognised as a right but it depends on the scope of accessibility to justice system which is very much limited in Indian context. In administrative proceedings the views of children are hardly heard due to non-availability of mechanisms to record the views of children. Wherever it gets expression it happens by chance and not by choice. Considering children rights as positive rights it is essential that they should participate in the decision making process. In a nutshell the child right to be heard in the process of decision making particularly where decisions are taken in their name is very much limited and the Child Right to Participation is hardly realised. 

There are several case studies available which makes it amply clear that children does not have a right to be heard in judicial and administrative proceedings. In a recent case of a Muslim couple of Bhadrak district of Orissa where Talaq was made the children suffered deprivation of their educational right because of separation of their parents. It took a couple of years to decide the fate of children as the judicial system is cumbersome and the children did not find a mechanism to secure their right. Similarly, the CLAP has documented almost 500 cases of children belonging to families who roll bidi (indigenous cigar) where the families never allowed them to attend school to help the family in preparing bidi as it contributes to the family income. The present laws are insufficient to listen the voices of such children no matter how loud they speak for their right. There are several case studies where children were deprived of their entitlements due to large scale displacement in rural and tribal pockets. The present policy of Govt. is intended at satisfying the adults of displaced families and the interest of children is relegated to a back seat. There is a case in point where a girl namely Kali Samal could not get opportunity of education as she passes out from a child labour school because the existing policy does not provide scope for higher studies after completing the education in child labour school. She has expressed her desire to study which was also reported in various media but all went in vain. 

Civil Society Endeavour: 

The NGOs working for children provide opportunity for ensuring Right to be Heard in various manner. In India many organisations are holding Child Parliaments where children come and discuss their problems and issues. It ensures participation of child. Similarly, public hearing on various issues like legitimacy, primary education, child labour, juvenile justice and child abuse are being hosted at various level with a view to have the voices of children heard. However, it is very difficult to quantify its impact as the views of children expressed in platforms like public hearing and child parliament is never acknowledged in the decision making process. The UNICEF Office in Orissa helped children of tribal communities to publish a newspaper titled Ankurodgam which is considered as a media of children to express their views. The CLAP provides legal support services to children particularly in test cases and public interest litigations for securing the rights of the child which ensures Right to be Heard in judicial proceedings. Similarly, the CLAP has constituted several children’s clubs in Badamba Block of Orissa where children debate about their rights and status in various methods and uses the technique of street law programme to bring their issue in societal debate. 

Recommendations: 

1. The notion of Right to be Heard in Article 12 needs to be expanded with inclusion of Right to be Heard in decision of the families and should not be restricted to Judicial and administrative proceedings only. The State acting as parens patriae should intervene to protect the Child only if the family fails to fulfil its duty to protect the right where the child has explicitly voiced his/her demand for a specific right. 

2. The methods of hearing the voices and grievances of a child should be  spelt out which should go beyond mere oral and written hearings and include other methods of communication and veracity of expression like gesture, feelings, emotional and sentimental expressions. Similarly, children who are physically challenged should have the right to express themselves in the manner consistent with their growth and development. A pedagogy of hearing the voices of children can be developed. 

3. The Right to be Heard needs to be spelt out in a clear language so that the concomitant rights like Right to Freedom of Speech and Expression and Right to Hold opinion can be integrated to give a comprehensive shape to the Right to be Heard. 

4. The Convention casts the obligation of securing the Right to be Heard on State Parties. Therefore, the State Parties within a stipulated period should reform, amend and enact laws bringing it in conformity with CRC so that the method of Right to be Heard gets an expression. Child Rights to be Heard must be appreciated at the domestic legal systems and should incorporate the holistic perception of Rights. Mechanism should be established like Commission for Children, Ombudsman Office for Children, creation of local children’s and young people’s fora, establishment of a formal system of representation and complaint procedure to ensure that the voices of children are heard which can regularly seek views and opinion of children.

5. The provisions of periodic report by the State Parties in Article 44 must have a principle to consult children while preparing the Report. It should be a principle to widely consult children by holding public hearings, interfaces and case studies for incorporating views of children in the State reporting. 
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ABOUT CLAP AND THE IN DEFENCE OF THE CHILD PROJECT

The Committee for Legal Aid to Poor (CLAP) is a non-profit making specialised professional legal support NGO operating in the State of Orissa, India.  CLAP exists for promotion and protection of Human Rights and Rule of Law. It is a Social Action Group registered under Societies Registration Act, 1860 (Act XXI of 1860). From its inception CLAP promotes legal activism for establishment of Human Rights and Democratic Development, with emphasis on Rule of Law. As a principle, CLAP acts as Pro-Bono-Publico, where legal wrong or legal injury is caused or apprehended to be caused by reason of violation of Constitutional and Legal Rights and Entitlements or when any burden is imposed in contravention of constitutional or legal provisions with or without proper authority of Laws. Thus, the CLAP originated to facilitate the process of accomplishment of Human Rights through Legal Support Services and Legal Activism.

The CLAP, from its origin, places highest priority on the Rights of the Children through a strategic intervention. CLAP has launched a special programme for children viz. In Defence of the Child Project.

The CLAP launched In Defence of the Child Project in the year 1998 with a view to address the legal issues of the children from the perspective of the Convention on Rights of the Child. The Convention on the Rights of the Child (CRC) was ratified by India on 11 December 1992. Since then CLAP had been working extensively to translate the provisions of CRC in to actions at the ground level for the actual realisation of Rights of the Children.

The In Defence of the Child Project creates an environment of opportunity for holistic growth and development of children through the use of law, legal process and legal system apart from protection of rights as happens in an adversary system. The CLAP regularly participates in the General Day of Discussion through Oral and Written submission as a part of its International Lobby. 
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