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Introduction

This paper examines how Article 12 is currently given effect in Northern Ireland within a number of judicial and administrative settings: in civil and criminal court proceedings and in the health and education systems with a view to identifying the procedural weaknesses or gaps before making recommendations on how these need to be addressed in order to ensure effective implementation of Article 12 in these contexts. 

While the paper examines these issues through the particular lens of Northern Ireland it is hoped that the conclusions and recommendations will have wider relevance and can help to inform the recommendations to be adopted by the UNCRC Committee.

The Children’s Law Centre is a voluntary organisation established in 1997.  Its purpose is to use the law to promote, protect and realise children’s rights.  Save the Children is the UK’s leading international children’s charity, working to create a better future for children. Together, CLC and SC (in NI) lead NGOs in the children and young people’s sector in advocating for the implementation by government of international human rights standards as they apply to children and young people in Northern Ireland. 

The child’s right to be heard in a range of judicial and administrative proceedings

In considering the application of article 12 in the context of judicial and administrative proceedings we are without doubt talking about groups of children who are more vulnerable to violation of many of their rights, including article 12. These children include looked after children, children exposed to domestic violence, children whose parents are separating/divorcing,  children with mental health problems and learning disability, children with special educational needs, children at risk of suspension and/or expulsion from school, children in conflict with the law and children as victims of crime.  For human rights to be a reality for these children they must be accompanied by accessible and effective enforcement mechanisms.  Yet the reality is such that the required mechanisms do not exist, are inaccessible and/or are insensitive to their needs.  

These shortcomings in relation to Article 12 were highlighted by the UNCRC Committee in 2002 when it recommended that the UK government “take further steps to consistently reflect the obligations of both paragraphs of article 12 in legislation, and that legislation governing court procedures and administrative proceedings (including divorce and separation proceedings) ensure that a child capable of forming his/her own views has the right to express those views and that they are given due weight.”
  

Separate Representation in family proceedings

In considering the application of article 12 in cases of parental separation there is an obvious link to article 9 (2) which states that “all interested parties shall be given an opportunity to participate in the proceedings and make their views known”. This clearly confers a right on the child to be heard in relation to proceedings involving separation from his or her parent(s); it also signals a requirement to create a real opportunity for the child to participate and make their views known, whether that is directly or through a representative.

In the family proceedings courts in Northern Ireland there is currently no legislative basis within the Children (NI) Order 1995 to provide separate legal representation in family proceedings cases by either a Guardian Ad Litem or a solicitor.  The wishes and feelings of children in these cases brought before the court by a social worker in a report or in some court areas a court welfare officer.  In the Family Care Centre or the High Court the court can ask the Official Solicitor to represent the child, but this can occur only in certain specified circumstances.
  The Children Order Advisory Committee has established a sub group to explore the separate representation of children in private family law proceedings and has published a report.

In domestic violence proceedings article 36 of the Family Homes and Domestic Violence (NI) Order 1998, which enabled the Lord Chancellor
 to provide by regulations for the separate representation of children in specified circumstances has never been commenced.  
In relation to divorce the implementation of article 44 of Schedule 9 of the Children (NI) Order 1995 meant that social work reports were no longer required by the courts in divorces.  The court is now required to consider the arrangements to be made for children by considering the content of a form called an M4 Statement of Arrangements for Children.  There is currently no place at all on this form for the child to express their wishes and feelings and no mechanism for ascertaining them. 

There therefore remains a considerable gap in the law in Northern Ireland with regard to the protection of the procedural rights of children as guaranteed under article 12 of the UNCRC in the types of cases outlined above. 
`

While it certainly is not necessary to provide separate legal representation to children in all cases there are a significant number of cases where such representation would be appropriate.  One practical way of determining in which cases the appointment of a separate legal representative for any children involved might be deemed necessary is by coming up with a comprehensive set of criteria, such as has been devised by the Family Court of Australia in the case of Re K.
  
Vulnerable Witnesses

While civil law has undoubtedly been more progressive than criminal law towards the concept of a child’s right to participate in proceedings which affect them, a concentrated effort began to be made in the area of child witnesses in criminal law proceedings in the 1990s.  There is now an increasingly recognised need to adapt criminal courts to enable children to participate.  Innovations have included more informality in the physical design of the court and the clothing of lawyers and judges, the videotaping of evidence, sight screens, separate waiting rooms and the special preparation of child witnesses.  

In Northern Ireland the application of what have been termed ‘special measures’ to child witnesses is mandatory.
  However in her groundbreaking Northern Ireland research on children as vulnerable witnesses McMahon (2004) found that the changes wrought by special measures seem “more apparent than real and still severely limit the participation and protection of children”.
  While such procedures are routinely justified in terms of the welfare and best interest of the child the impact may in fact be paradoxically to deny the child the right to decide how best they may give evidence. 

Among the findings of McMahon’s research were:

· While video links have been used as a means of child protection, some children want to give evidence in person to the court and it may in fact be in their best interests to do so. Insufficient research has been carried out on the impact on juries of video link evidence.  

· Delays in a case coming to court can be prolonged and there are particular problems in this regard in Northern Ireland; it is not unusual for cases to be delayed for over a year. Such delays impact on the ‘quality’ of a child’s evidence and can have a significantly detrimental effect on a child and their family.

· The lack of availability of, and reluctance to use, expert witnesses results in problems concerning the method of disclosure, delay in disclosure and the eventual discrediting of evidence

· Disclosure of a child’s pervious sexual history is a gender issue. 

Among the recommendations emerging from McMahon’s research were the 

appointment of an individual tasked with ensuring that the child’s best interests are paramount throughout the entire court process; the need for mandatory training in children’s rights for those members of the legal professions working on cases involving child witnesses; the use of expert witnesses in relation to disclosure of evidence; reconsideration of the use and impact of video evidence; institution of a separate prioritised’ list for cases involving child witnesses and the need for the judiciary to exercise greater control over proceedings including in relation to disclosures.

Clearly if the ethos and practical application of article 12 of the UNCRC is to be made a reality in relation to how child witnesses are treated in criminal courts then there is a need to go beyond legislative changes and to involve a range of different actors in a multidisciplinary approach which could address some of the recommendations highlighted above.

Anti-Social Behaviour Orders (ASBOs)

The introduction of ASBOs into the Northern Ireland jurisdiction significantly undermines a range of children’s rights. Article 12 was breached in the process of introducing ASBOs. In the context of the significant adverse impact of this policy and legislation on children, the requirement to consult directly with children in respect of this policy and legislation under Article 12 UNCRC and domestic legislation (S75 Northern Ireland Act 1998) was drawn to the attention of the duty bearer and a complaint was upheld by the domestic independent human rights institution regarding the breach of s75. Despite this the duty bearer (Northern Ireland Office) refused to consult with children and young people in respect of this policy/legislative initiative.  The Committee should consider, as a means of giving effect to Art 12 in domestic jurisdiction, an enforceable and enhanced “s75 Northern Ireland Act 1998” (Equality Duty) which imposes on public authorities a duty to consult, including with children, when they propose to introduce new policy and legislation which impacts on affected groups.
ASBOs substantively breach Article 12 in respect of the child’s right to be heard in judicial and administrative proceedings resulting in a breach of the child’s right to fair trial and consequently engaging or potentially engaging Articles 2, 3, 6, 16, 19, 37 and 40.  ASBOs are civil orders applicable to children as young as 10 the breach of which results in a criminal conviction and up to 5 years imprisonment. The burden of proof for these quasi criminal orders is lower than in criminal proceedings and the statutory definitions of anti social behaviour (ASB) are vague and wide.  ASBOs can be obtained ex parte, on hearsay evidence or evidence of professional witnesses, anonymised “victim” statements and evidence of breach of a previous “voluntary” agreement with the child can also be used in evidence. ASBOs can be made on conviction in addition to a criminal determination, effectively double punishment.

Considering the “low” evidential standards which secure an ASBO, the lower burden of proof than in criminal proceedings and the vagueness of definition of what constitutes ASB, there is a clear denial of the right of the child to effectively challenge the making of these quasi criminal orders and consequently a serious breach of the child’s right to be heard in judicial proceedings.  Given that there is a presumption that on making of an ASBO reporting restrictions in respect of children will not apply, the implications of this breach of Art 12 in respect of the child’s right to be heard has potentially far reaching implications.  Not only will the policy of “naming and shaming”, including front page press photos of the child, identify vulnerable children to paedophiles, in Northern Ireland, a society emerging from conflict, it will identify the child to non-state players who continue to assault and shoot children allegedly engaged in ASB.      

Noting the egregious breach of children's rights, including Art 12, inherent in ASBOs and their disproportionate use against children, the UK government should immediately legislate to prohibit the application of all relevant and related legislation in respect of ASBOs applying to all children under the age of 18. Children who are alleged perpetrators of criminal/quasi criminal acts should enjoy due process compliant with CRC including specifically Arts 12, 37 and 40.  They should be afforded similar protection to child witnesses.  All criminal/quasi criminal legislation should be CRC compliant. 
Statutory right to independent advocacy for children with mental health or learning disability

Central to any debate on advocacy for children and young people is the need to ensure that there is a clear legislative basis within the mental health framework to ensure that they can participate in and understand both the proceedings in which they are involved and the administrative/medical decisions which are taken in relation to their ongoing care and treatment. Yet in Northern Ireland there currently exists no legislative basis for individual advocacy services to be provided for children and young people with mental health and/or learning disabilities. 

The need for advocacy for children and young people with mental health and/or learning disabilities has been endorsed at the highest levels for some considerable time now.  In 1999 the Royal College of Psychiatrists highlighted the particularly vulnerable position of children and young people in contact with mental health and learning disability services and emphasized the need for strong structures and independent advocacy to safeguard their interest and protect them from abuse. 

In a paper on advocacy for people mental ill-health and learning disability written by O’Hare, Caul and O’Rawe for a statutory review of mental health services, they identified the elements of a successful model for child advocates in the field of mental health and disability; these included independence, being grounded in legislation and compliance with UNCRC principles
:

Underpinning this model is the need for it to be given a legislative basis, something which is currently lacking. In addition to establishing advocacy services on a statutory basis there is also a need for adequate investment in advocacy services, the development of a co-ordinated strategy  for advocacy services as well as an advocacy support framework and the development of agreed quality standards and consistent monitoring of services.
Right to independent advocacy for children in alternative care

Article 20 of the UNCRC sets out the state’s obligation to provide alternative care for children deprived temporarily or permanently of their family environment while article 12 requires that the child is heard in any judicial or administrative proceedings relating to alternative care. 

Looked after children have been identified as a particularly vulnerable category of children for whom advocacy services are especially important in enabling them to have their views and wishes represented.  Yet there are many situations where children in care face obstacles in exercising their right to access advocacy mechanisms.  These include failures to involve children in care in decisions being made regarding their care plans and decisions around their leaving care, as well as lack of provisions of an effective complaints procedure.
  Children in secure care are particularly vulnerable and NGO representatives working with these children have expressed concern about their ability to access independent advocacy services.  While in Northern Ireland an Independent Representative (IR) Services for children in secure accommodation is operated by an NGO and provides a valuable service, it is not an advocacy service and operates only as a ‘go between’. It falls short of the provision of advocacy services on a statutory basis. 

If a child or young person disagrees with the decisions which are being made or the services which are being provided for him/her it is important that he/she has access to an independent advocate.  Legislation and guidance introduced in Northern Ireland in 2002, the Leaving Care Act (NI) 2002 and the Leaving and Aftercare Regulations and Guidance is disappointingly silent on the issue of independent advocacy for children and young people leaving care. This is in contrast to similar legislation in England and Wales which places advocacy services for looked after children on a statutory basis.

In order to ensure that Article 12 is effectively realised for looked after children there is a need to place advocacy services for children and young people in care on a statutory footing.  All children and young people in care, without distinction, should be entitled to avail of such a mechanism.  Such advocacy services should be independents and properly resourced.

Separate representation for children in education tribunals 

Currently in Northern Ireland a pupil under 18 years of age has no separate right of appeal to an Expulsion Appeal Tribunal in the event that they are expelled from school. Nor has a child a separate right of appeal to the Special Educational Needs and Disability Tribunal (SENDIST) in circumstances, for example, where an education and library board refuses to carry out a statutory assessment of their needs; refuses to issue a statement of special educational needs; the child wishes to challenge the content of the statement; or seeks to make a disability discrimination claim against their school or college.  All rights of appeal rest firmly with the parent or carer of the child under current education legislation.  Furthermore, there is no statutory appeal procedure in place for either parent/carer or child in circumstances where a child has been suspended from school.  In order to seek legal redress, a child must issue judicial review proceedings in the High Court to challenge an unreasonable or procedurally flawed decision to suspend him/her from school, a remedy likely to be accessed by only a few.

To ensure Article 12 in education tribunals, there should be a review of current law and practice in Northern Ireland taking account of the following key issues.  These recommendations should apply universally:

· The child’s separate right of appeal to an independent appeal panel in expulsion, special educational needs and disability discrimination cases.

· The introduction of an appropriate mechanism for appeal against a decision to suspend a child from school

· The child’s right to seek properly resourced, separate, independent representation

· The child’s right to attend the hearing and to speak on his/her own behalf if he/she wishes to do so.

In Northern Ireland neither children and young people or their parents/carers currently qualify for Legal Aid for representation at education tribunals.  General legal advice and assistance in respect of tribunal appeals may be sought from a solicitor and funded by the Legal Services Commission. This advice is limited and will not cover the cost of representation at an appeal hearing. It is strongly recommend that Legal Aid should be available to children for legal representation at educational tribunal hearings including those dealing with disability, where cases can involve children with complex learning difficulties and special educational needs; the presentation of expert opinion to establish the need for specialist provision for a child; and often reference to detailed legal arguments from case law in England, relating to special educational needs.

Under SENDO legislation in Northern Ireland, a Dispute Avoidance and Resolution Service (DARS) has been set up by the education boards to try to resolve disputes between parents and schools or education boards in relation to a child’s special educational needs assessment and provision.  Under the legislation, the Equality Commission for Northern Ireland has also been charged with setting up a conciliation service for parents to address their complaints around disability discrimination in education.  Neither of these services shall interfere with the parents’ right of appeal to the SENDIST.  There is a need for both services, currently designed for parents, to be fully accessible to children to ensure that their Article 12 rights are upheld.

� (CRC/C/15/Add.188 para 30)


� These circumstances are outlined in Section 11 the current Best Practice Guidance issued by the Children Order Advisory Committee (COAC) July 2003.


� Children Order Advisory Committee Sixth Report 2005. The Children Order Advisory Committee


 (COAC) was established to advise Ministers on the progress of  Children Order (NI) 1995 cases through the court system with a view to identifying special difficulties and reducing avoidable delay and to promote through Family Court Business Committees commonality of administrative practice and procedure in family proceedings courts and county courts.


� The Lord Chancellor is the Head of the Judiciary in England and


Wales and Northern Ireland.


� Re K (1994) FLC 92-461 at 80, 773-780, 775


� The Criminal Evidence (NI) Order 1999 serves to bring together under one piece of legislation a number of measures that had previously been spread throughout various legislative sources – it provides a package of ‘special measures’ which the court can allow to be tailored to the requirements of the witness. 


� McMahon L (2004) ‘Into the Lion’s Den’ –child witnesses and the criminal justice system. QUB LLM Human Rights Law Dissertation unpublished. Page 88.


� Op cited at note 7


� Royal College of Psychiatrists report CR74 London Feb 1999


� O’Hare, Caul and O’Rawe (2004) unpublished page 153. Other elements included informed advocates with comprehensive training, flexibility in providing a range of services and proper resourcing.


� VOYPIC (2003) Regional Consultation on the Fostering Strategy, Foster Care: Views and Experiences of Young People. Belfast. VOYPIC.


� Article 119 of the Adoption and Children Act 2002 which extends to England and Wales amends section 26 of the Children Act 1989 to provide a statutory basis for advocacy services for looked after children.
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