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Introduction

The Children’s Law Centre is a voluntary organisation established in 1997.  Its purpose is to use the law to promote, protect and realise children’s rights.  Save the Children is the UK’s leading international children’s charity, working to create a better future for children. Together, CLC and SC (in Northern Ireland) lead NGOs in the children and young people’s sector in advocating for the implementation by government of international human rights standards as they apply to children and young people in Northern Ireland. 

This paper focuses on the practical realisation of Article 12 and on the types of mechanisms required bringing about a situation where children are active agents in relation to decision making around their own lives.
  While we recognise the relevance of a wider number of UNCRC articles in realizing children’s rights as active participants in society, this paper will focus solely on Article 12 and children as active participants in decision making.   It looks specifically at one legal mechanism and two practice models which have been developed within the particular context of Northern Ireland, at the background to their development and at their modus operandi.  While they operate on different levels CLC and SC believe that they all have considerable merit and may be helpful for the UN Committee on the Rights of the Child to examine when considering the question of how and what kinds of legal mechanisms and practice models can be created to foster the participation of children in decision making in a range of settings. 

A) LEGAL MECHANISMS

1) Section 75 Northern Ireland Act 1998

Section 75 of the Northern Ireland Act 1998 places a positive duty on public bodies in Northern Ireland to have “due regard to the need to promote equality of opportunity...” between members of nine categories specified in the legislation
 in carrying out its functions.  It also requires public authorities to have regard to the desirability of promoting good relations between people of different religious beliefs, political opinions or racial groups
. These duties are a result of attempts to make the earlier non-statutory Policy Appraisal and Fair Treatment (PAFT) initiative more effective and from the Good Friday (Belfast) Agreement which identified the mainstreaming of equality and human rights as central to the progression of a peaceful society in Northern Ireland. 

Central to compliance with the legally enforceable duties imposed under section 75 is the concept of increased participation in policy making and development. As age is one of the nine categories specified in the legislation, there is a need to consult directly with children in policy formulation and development on matters which affect their lives, whether or not they have a personal interest. The obligations imposed by article 12 of the UNCRC are much wider than those imposed by section 75 in that article 12 requires all children “capable of forming a view” to have the right to “express that view freely in all matters affecting them” and the right for their views to be given due weight “in accordance with the age and maturity of the child”. As article 12 applies to “all matters affecting” children, it is a much broader duty than section 75 which applies only to public bodies and their functions. However, as section 75 has been in operation in Northern Ireland since 2000, it is a useful model to examine, as many lessons have been learned which should be borne in mind in developing a model for the securing of the right and means of enjoying other rights inherent in article 12. 

Despite the enthusiasm and genuine commitment to the mainstreaming of equality in 1998 there have been a number of problems with the operation of the duty. These are mainly as a result of the failure of public authorities and Government departments to afford the correct degree of importance and political will to the effective operation of the duty as was clearly intended from its inception.
 There are issues around direct consultation which the majority of public bodies and Government Departments are not doing effectively, if at all, at present, particularly in relation to direct consultation with children. In order to meet their obligations under section 75, there is clearly a need for public bodies and Government Departments to embed the ethos of meaningful consultation and the development of skills and commitment of adequate resources to carry out extensive consultation with children. There is a major issue in relation to the analysis of responses and the systems put in place to ensure that this is done systematically and to attribute the appropriate degree of weight to the responses received. This point goes to the core of the section 75 duty and relates again to meaningful consultation, the impact of responses and taking the views of respondents into account.  This will closely relate to the need to give the views of children due weight under article 12. 

The statistics produced in relation to the state of children’s rights in Northern Ireland are limited and those produced cross different parameters, timescales and ages, making it very difficult to gauge the impact section 75 has had on children’s lives and their enjoyment of equality of opportunity. There is an urgent need for the collection of comparable disaggregated data and the development and use of child rights indicators across agencies and jurisdictions.
   

There has been relatively little communication in relation to section 75 and the various protections which it offers to members of the nine categories detailed in the legislation. There is clearly a need for an awareness raising campaign, detailing the protections offered to the public by virtue of the legislation.

The application of section 75 has been much more successful at the policy delivery stage, rather than at the policy formulation stage. There is much debate around whether section 75 applies to policies deemed to be high level, which are often the policies which have the greatest impact on the Northern Ireland public, for example, the development of the Government’s Budget and Priorities. The Equality Commission’s Guide to the Statutory Duties does not distinguish between high and ordinary levels of policy and the spirit of section 75 intends for the equality duty to be central to the policy decision-making process, regardless of the perceived level of the policy.

Underpinning all concerns on the effective operation of section 75 is the lack of a sufficient enforcement mechanism. Schedule 9 of the Northern Ireland Act 1998 details the procedures to follow when there is a perceived breach of a public body’s section 75 duties. Complaints can be made to the Equality Commission by a person who claims to have been directly affected
 by the failure of a public authority to comply with its equality scheme
 or the Equality Commission can carry out an investigation into a public authority’s compliance without having received a compliant
.

There are extremely limited sanctions in terms of the outcome of an investigation. In the case of Northern Ireland public bodies, the Equality Commission is required to compile a report with recommendations for action by the public authority if deemed necessary. If the Commission considers the action recommended has not been taken within a reasonable time, the Commission may refer the matter to the Secretary of State who may give directions to the public authority
. If the public authority is a Government Department, the Secretary of State does not have the power to issue directions but the Commission has discretion to lay the report before Parliament
 as was the case with the Commission’s report on its investigation of a complaint by the Children’s Law Centre of a failure by the Northern Ireland Office (NIO) to comply with its Equality Scheme. Despite the Equality Commission’s recommendation that the NIO carry out an Equality Impact Assessment
 on the introduction of anti-social behavior order policy and legislation, the Secretary of State’s Ministerial Statement stated that, “…an Equality Impact Assessment was not necessary.” 
There is the possibility of legal redress in relation to a breach of section 75, however in the Court of Appeal Judgement
 in the Re Neill Application for judicial review
 the court did not decide“... that the existence of the Schedule 9 procedure ousts the jurisdiction of the court in all instances of breach of section 75... Judicial review should therefore be available to deal with substantive breaches of the section.”

It is unclear what type of breach will be considered a substantive breach of section 75 as the breach in this case was considered to be a procedural failure
.

It will be fundamental to the success of a model for the implementation of article 12 that the above lessons are taken into account to ensure its meaningful and effective operation and that sufficiently robust sanctions are put in place to ensure adequate redress where necessary.

B) PRACTICE MODELS

1) Participation Network

Over the past decade, and in particular since the introduction of the section 75 legislative duty on public authorities in Northern Ireland to consult with children and young people discussed above, there has been a significant increase by all government departments in their efforts to involve children and young people in decision making.  Much of the associated time and effort has been focused on consultation as opposed to participation. Informal feedback from NGOs pointed to a degree of ‘overstretch’, with the NGOs fielding an ever increasing number of requests from government departments for them to consult with children and young people on their behalf.  Indications from government departments highlighted a lack of expertise around developing the involvement of children and young people in decision making.  This formed the context for a feasibility study focused on how to support children and young people to participate in public decision making.
 

In January 2005 a number of organisations, led by Save the Children in Northern Ireland and the Youth Council for Northern Ireland (a non-departmental public body) published the findings of this feasibility study.  The study sought the views of three broad constituencies – providers of youth and child care services; statutory agencies and Government Departments; and children and young people.

Overall, it was found that the child and youth providers had played various roles in terms of supporting a broad range of statutory organisations and Departments in relation to participation. The most common forms of intervention had included research/survey-based advocacy, running events to facilitate dialogue between young people and professionals, and awareness–raising activities, although many other activities were mentioned.  Whilst around eighty per cent of the respondents had received requests for help from statutory agencies in relation to involving young people, the majority of all respondents stated that they had limited (13%) or no (63%) organisational capacity to respond.  

All statutory bodies and most of the Departments recounted some experience of involving children and young people.  This primarily took the form of short term consultative approaches, with relatively few bodies reporting sustained involvement mechanisms.  Incentives to developing youth involvement, as cited by the statutory agency and Departmental representatives included Section 75 of the Northern Ireland Act 1998, the UNCRC, EU Directives and the Hague Convention.  It was notable that most respondents were keen to integrate youth participation in a comprehensive manner, over and beyond the statutory obligation to consult on relevant screened policies.  

While there was clear agreement on the need to increase and improve youth involvement, a number of barriers were identified. A lack of organisational expertise was widely cited, as was a lack of resources.  In terms of the former, some agencies admitted a dependency on external groups to elicit the views of young people, whilst in terms of financial resources it was noted that two thirds of statutory groups did not have a specific budget. 

When asked what forms of support would be useful among those most commonly mentioned needs were: support to facilitate consultation events; training for staff on how to consult/work alongside children; help to develop a strategy/action plan for involving children and access to resources on how to involve young people.

In selecting young people with no prior experience of involvement the study had intentionally targeted young people who are commonly regarded as ‘hard to reach’ and under-represented in public participation.  There is a widespread perception that such young people are variously politically apathetic, disinterested in civic engagement, difficult to motivate, and unwilling or unable to express their views to authority figures.  The focus group sessions found the converse to be true with virtually all of the young respondents expressing a desire to engage.   The evidence would suggest that reasons behind failures to engage with ‘marginalised’ young people rest with the use of inappropriate methodologies, as opposed to an inherent resistance to engage by young people.

Whilst young people clearly support the concept of youth involvement, the sustainability and quality of their input was viewed as conditional on several elements including their need to feel that they are truly part of change creation, the inclusion of a personal development component and the facilitation of social interaction with peers throughout the process.  Those young people with experience of participation offered further advice in terms of what had ‘worked’ for them, these being group dynamics, the key role of support staff, time commitment, positive adult attitudes, clear communication, ‘fun’, training, expenses, appropriate scheduling, and accessible location/venues.

Following publication of the study the Children and Young People’s Unit of the Office of the First and Deputy First Minister (OFMDFM) funded a short period of development work to establish a business plan for a network that could potentially address the range of issues highlighted in the report.  Building on this development phase the government has now made a commitment to the establishment of a Participation Network which will receive funding of £150,000 per year for a two-year pilot period.  

The aim of the initiative is to develop the capacity of statutory authorities and bodies in Northern Ireland to fulfil their duties to effectively engage, consult with and involve children and young people in decision making.  This is to be achieved through a range of measures including the creation a network of agencies with expertise in child and youth participation; offering training and consultancy support to the statutory sector in order to develop their internal capacity to engage directly with children and young people; developing and promoting standards of good practice in relation to child and youth participation and finally, developing a bank of resource materials, information and a web-site in relation to child and youth participation.

2) Shadow Youth Councils
The involvement of young people in Northern Ireland in democratic, electoral and participative processes has tended to be inversely numerical to the percentage of the population they represent. There are approximately 383,300 children under 16 years of age (around 22% of the population) and approximately 464,000 under 19 years of age
, yet there is a glaring absence of direct representation of young people within either representative or participative democratic structures, as well as concerns which the Northern Ireland shares in common with other jurisdictions about the disengagement of many young people from electoral voting.  Representing a clear breach of international children’s rights standards as embodied by Article 12 of the UNCRC, this becomes all the more concerning when one considers the specific context of Northern Ireland.  In any society emerging out of conflict it is particularly important that young people are facilitated to fully participate in the fledging democratic structures “Following conflict, the prospect of recovery often depends largely on giving priority attention to young people in the rebuilding process, rehabilitating young people affected by war, and restoring their sense of hope. This issue must become a priority”.

A significant feature of the Good Friday (Belfast) Agreement 1998 was the number of monitoring and accountability structures and mechanisms established in relation to the promotion of human rights, equality, policing, criminal justice etc. Yet direct representation by young people of young people on this myriad of bodies has been largely lacking.  In a report published by the nascent Northern Ireland Assembly in 1999 young people expressed the view that “for the most part they are provided with only token opportunities to engage in discussion about their social, economic and environmental futures and are seldom given the chance to express their preference in adult dominated institutions.

The short-lived NI Assembly’s Programme for Government contained strong, positive commitments to children and young people, key among which was the establishment of an Office of Commissioner for Children and Young People and the development of a 10 year inter-departmental children’s strategy.  The development of Shadow Youth Councils emerged at around the same time.  The first two Shadow Youth Councils (SYCs) in Northern Ireland, covering the local government districts of County Fermanagh and Derry city, were established between 1998-2000 as partnerships between local Councils, young people themselves, and NGOs  - in particular Save the Children.
  More recently, a third SYC has been set up for the Belfast local government district and a number of similar smaller initiatives are underway or in development across a number of other Council areas.

Each SYC has different characteristics, including the election processes and the age range of Shadow Youth Councillors, but they share the same objectives of connecting local government to a democratically elected and representative forum of young people, contributing views and practical actions around services and local political issues.   As such they hold significant potential to address the democratic deficit outlined above in relation to children and young people.

Among a significant range of issues tackled, achievements include campaigning against sectarian bullying, organising conferences on young people’s mental health and poverty, lobbying on services, and participating in policy consultations.
  

In Fermanagh, around 30 Shadow Youth Councillors (generally aged 14-16) are elected by single transferable vote (STV) during a polling day every two years across every post-primary school and further education college in the district.  The process of having school-based Shadow Youth Councillors has the additional effect of heightening issues of young people’s participative engagement within school itself.  In Derry, geographic area-based elections are supplemented by specific elected places reserved for minorities (e.g. young Travellers, gay and lesbian young people, young people with disabilities) and for youth nominees from the main political parties.  The age range of Shadow Youth Councillors in Derry identified through this mechanism is generally older than in Fermanagh, at 17-19.

The relationship between SYCs and adult local government Councillors and staff, including the willingness of Councils to provide at least part-funding for SYCs, has proved critical in moving this initiative forward from empty tokenism to a real engagement of and with young people in a shared civic democracy.  The depth of this relationship in practical terms continues to develop, sometimes unevenly, but has included political parties appointing young people’s ‘champions’ from among their Councillors, reciprocal attendance by young people and adult Councillors at each other’s meetings and committees, and (in Derry) the appointment of a Junior Mayor. 

Experience to date indicates that SYCs, with their direct ‘shadowing’ relationship to local government structures, are a uniquely valuable form of youth engagement – building a commitment among young people to democratic, electoral and participative processes.  They should be established as a matter of policy or legislation in all local government districts, rather than merely on an ad-hoc or goodwill basis by individual Councils.  Such a recommendation is endorsed by young people themselves who, in addition to shadow youth councils also wish to see a regional shadow youth assembly and youth representatives on central bodies such as the Parades Commission and the various accountability structures established for policing.
  The current major Review of Public Administration in the North of Ireland, which will include putting in place community planning mechanisms at local level for a range of stakeholders, provides a specific and opportune moment to build the SYC structure formally alongside radically new local government structures.  

RECOMMENDATIONS

1. To ensure that the rights enshrined in Article 12 are fully realised for children and young people mechanisms to facilitate their involvement in decision making at different levels of society should be established at a legislative and policy level. 

2. Such mechanisms need to have enforcement procedures built into them, with robust sanctions for breaches.

3. There needs to be a clear commitment of substantial, high-ranking political will to ensure that such participative mechanisms are effectively resourced and operationalised. 

4. Governments should undertake awareness raising and training around Article 12 to ensure that all government officials and other relevant personnel understand that the involvement of children and young people in decision making provided for in Article 12 goes far beyond consultation and is intended to guarantee the meaningful participation of children in all decisions that affect them.  The requirement to give ‘due weight’ to the views of children and young people in consultations should be emphasised in training with government officials.

5. Facilitating the participation of children and young people in decisions that affect them is not ‘resource neutral’.  Governments need to make a commitment to properly resourcing the participation of children and young people. 

6. The process of involving children and young people in decision making needs to be both de-mystified and mainstreamed within government. The balance must shift from government relying on NGOs to carry out consultations and to engage with children and young people on their behalf, due to a lack of expertise or resources, to a situation where government engages directly with children and young people, supported by NGOs where necessary.

7. Participative mechanisms should be designed to facilitate ongoing engagement with children and young people on a sustained basis rather than for once off consultations.

8. Careful consideration needs to be given to the methodologies utilised to engage with children and young people – it must be recognised that not one size fits all and that creative approaches to facilitating participation by children and young people will be required. 

9. Without the existence and collation of disaggregated data and child rights indicators, comparable across jurisdictions, it will be difficult to gauge the impact of Article 12 on children’s enjoyment of their right to participate in decision making.  Governments should therefore ensure that adequate data collection and monitoring mechanisms are developed.

� Children’s Law Centre and Save the Children have also submitted a second paper for the 2006 UNCRC Day of General Discussion. That paper examines the application of Article 12 in judicial and administrative settings.  It can be downloaded from � HYPERLINK "http://www.childrenslawcentre.org" ��www.childrenslawcentre.org� 


� Equality of Opportunity is to be promoted between people of different ages, religious beliefs, political opinions, racial groups, marital status or sexual orientations; between men and women generally; between people with a disability and people without and between people with dependents and people without.


� Section 75(2) Northern Ireland Act 1998


� This has been more prevalent under Direct Rule in Northern Ireland, re-imposed on 14 October 2002, due to the lack of local political accountability and the fact that Direct Rule Ministers are least likely to have been involved in the formulation of section 75 and may be unaware of its constitutional importance.


� The importance of the use of disaggregated data has been emphasised in the UNCRC Committee’s General Comment No 5.


� Schedule 9, para 10 Northern Ireland Act 1998


� A document approved by the Equality Commission which outlines a public authority’s arrangements for complying with its section 75 obligations.


� Schedule 9, para 11 Northern Ireland Act 1998


� Schedule 9, para 11(2)-(5) Northern Ireland Act 1998


� Schedule 9, para 12(5) Northern Ireland Act 1998


� The mechanism where proposed and existing policies are assessed to determine their impact on members of the nine categories under section 75


� Peter Hain’s Ministerial Statement on Equality Commission Report on ASBOs 16th March 2006


� An application for leave to appeal has been made to the House of Lords


� [2006] NICA 5


� Para 30, Re Neill Application for judicial review [2006] NICA 5


� Para 30, Re Neill Application for judicial review [2006] NICA 5


� Keenan, P. and Harvey, C. Turning up the Sound – the feasibility of establishing a consortium to support the involvement of children and young people in public decision making processes.  Youth Council for NI, Save the Children, Northern Ireland Youth Federation, Youthnet (2005)


� NISRA Registrar General Report 2004


� Otunnu O. Special Representative of the UN Secretary General on Children in Armed Conflict. UN General Assembly Session Fifty Fifth Session October 2000.


� NI Assembly Transition – Young in Democracy Report. Belfast Northern Ireland Assembly 1999. Save the Children’s publication (2005) – ‘What youth think! How to establish and get involved in Shadow Youth Councils’ can be downloaded at � HYPERLINK "http://www.savethechildren.org.uk" ��www.savethechildren.org.uk�


� Save the Children’s publication (2005) – ‘What youth think! How to establish and get involved in Shadow Youth Councils’ can be downloaded at � HYPERLINK "http://www.savethechildren.org.uk" ��www.savethechildren.org.uk�  


� An example of a specific issue which Fermanagh Shadow Youth Council campaigned on was a proposal by the Department of Health to transfer trauma patients, many of whom were young people involved in car accidents, straight to Belfast which is some 70 miles away, bypassing the local hospital in Co. Fermanagh and thus considerably delaying treatment.


� Kilkelly U et al Children’s Rights in Northern Ireland NICCY 2004 page 46
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