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The right of participation in immigration law
- the Dutch experience
1. Introduction

Although on the level of society and policy making, youth participation has won a lot more influence in recent years
, in the field of immigration law participation is almost non-existent in the Netherlands.

This contribution to the discussion on participation deals with two major concerns. 

Firstly, although immigration officials are interviewing most children at the beginning of their asylum procedure, their best interests are not - or not enough - taken into account in the decision process after the interview. So no ‘due weight’ is given to views and to the best interests of the child during the legal proceedings. 

Secondly, immigration officials are not well trained to interview children and there \fore the words of the children are not well interpreted which may have dramatic consequences for the residence proceedings for themselves as well as their parents. 

In the Netherlands, Defence for Children International
 (DCI-NL), strives for participation possibilities in immigration law because authorities take decisions in residence proceedings that do not reflect the best interests of the child. DCI-NL has started a test case to challenge the immigration policy of the Dutch government on violating the UN Convention on the Rights of the Child (CRC). An association of children without a residence permit has been established to make sure that their voices will be heard during the test case. 

2. Participation and the right to be heard

The right of participation in article 12 of the CRC is, together with the articles 2 (non-discrimination), 3 (best interests of the child) and 6 (survival and development) one, of the four core principles of the CRC.
 Without a right to participate the structure of child rights will collapse. 

The right to be heard in any judicial on administrative proceedings affecting the child as it is dealt with in article 12 (2) CRC is of fundamental importance in the view of the Committee of the Rights on the Child.
 In the general guidelines for periodic reports the Committee asks the State Parties to indicate in their reports the opportunities provided for the child to be heard in the legal proceedings affecting the child.

The right to be heard in paragraph 2 of article 12 CRC will have no meaning without paragraph 1 which requires that due weight is given to the view of the child. 

Moreover, article 12 CRC contains a strong positive obligation of State Parties to encourage and ensure participation and to ensure that the right to participate is fully integrated in all laws affecting children at all levels.

3. Lack of expertise on interviewing children

In the Netherlands immigration officials interview children at the start of the asylum procedure. However, according to DCI-NL, some children are far too young to be heard by immigration officials. On top of this, there is expertise on the hearing of children for immigration goals. By making a mistake, by being afraid of telling the truth, by being shy, a very young child is able to destroy the possibilities of his/her parents to get a residence permit in the Netherlands. When the story of the child fits the frame of the restrictive immigration policy, the child is heard very carefully. When the words of the child could oblige the authorities to give a positive decision on his/her asylum request, the child is not well heard anymore. This discrepancy does not respect the requirement of giving due weight to the views of the child. For this reason the organisation Human Rights Watch has recommended the Dutch authorities to develop guidelines for interviews of children that help the immigration authorities to assess these applications in the light of the child’s age and maturity.
 Also the CRC Committee as well as UNHCR
 stresses the importance of training people responsible for interviewing children.

4. Lack of opportunities for participation in Dutch immigration law

In Dutch residence proceedings children are seen as appendages to their parents and not as individuals having their own interests. In the residence proceedings it is not possible for a child to get his interests taken into account on an individual base, separately from their parent’s interests. When a child has stayed for a long period in the Netherlands, slowly by slowly the interests of a child have been changed compared to the moment when the child entered the country. Children in general root very quickly. They go to school, build their own social network, speak the Dutch language and get attached to the Dutch culture and norms. Children in general develop quickly a sense of Dutch identity. That is why DCI-NL thinks that it should be possible to hearing the child’s opinion in a residence proceeding about his/her interest to get a residence permit, separate from the parent’s proceedings. The best interests of the child should be given then the appropriate weight required by article 3(1) CRC. Creating this possibility for an independent judgment of the interests of child is a way forward to fully implement the requirements of article 12 of the CRC. 

However weak the legal position of the child is in immigration procedures, this can never justify the denial or limitation of the right of participation, on the contrary. 

5. Test Case – class action

DCI-NL has started a test case to challenge the immigration policy of the Dutch government on violating the CRC. The test case focuses on the fact that the children’s interests do not occupy a serious place in the residence proceedings under administrative law. This, for example, can be seen in the lack of participation possibilities in the proceedings.

According to DCI-NL, the Dutch immigration law and practice ignore the individual interests of the child and do not give a full right to participate in the residence proceedings. The Dutch judge will be asked to declare that the Dutch government is violating different articles of the CRC, among which articles 2, 3, 6 and 12. 

DCI-NL states in this test case that the Dutch government causes damage to the development of a child when he/she is expelled after more than five years of residence in the Netherlands. 

6. Participation: ‘We want to stay’ (‘Wij Willen Blijven’)

Over 2000 children associated themselves in Wij Willen Blijven (WWB, We want to stay). WWB joins DCI-NL in the test case. The children have in common that they are more than five years in the Netherlands and do not have a residence permit. The parents of nearly all members come from war torn countries like Iraq and Afghanistan. 

The members of WWB are active in spreading their message in the media about their problems and the test case. And of course members of WWB will speak during the test case for the court. WWB gives these children a real opportunity in enjoying their right of participation in this proceeding to get recognition for their own individual rights. 

7. Suggestions for recommendations

DCI suggests the UN Committee on the Rights of the Child to adopt the following recommendations:

1. Encourage State Parties to give children full participation rights in residence proceedings under administrative law, in accordance with article 12 CRC and in the light of article 9 CRC, and to encourage State Parties to take measures in changing the immigration laws in order to assure the right of participation of the child.

2. Encourage State Parties to specify the way in which the best interests of the child are weighted in residence proceedings, in accordance with articles 3 (1) and 12 CRC, in order to give due weight to the view of the child, for example by identifying criteria such as the length of stay, the integration level, their attachment to host country, the knowledge of language and culture in the host country. 

3. Encourage State Parties to train immigration officials to be qualified in interviewing children and to give due weight to the views of the child, in accordance with articles 3 (3) and 12 CRC

ANNEX

Suggestions for recommendations

1. Encourage State Parties to give children full participation rights in residence proceedings under administrative law, in accordance with article 12 CRC and in the light of article 9 CRC, and to encourage State Parties to take measures in changing the immigration laws in order to assure the right of participation of the child.

2 Encourage State Parties to specify the way in which the best interests of the child are weighted in residence proceedings, in accordance with articles 3 (1) and 12 CRC, in order to give due weight to the view of the child, for example by identifying criteria such as the length of stay, the integration level, their attachment to host country, the knowledge of language and culture in the host country. 

3 Encourage State Parties to train immigration officials to be qualified in interviewing children and to give due weight to the views of the child, in accordance with articles 3 (3) and 12 CRC.
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� Defence for Children International (DCI) is an international children’s rights movement that is active at the national, regional and international levels. The work of DCI is based on the principles of the UN Convention on the Rights of the Child, by monitoring its actual implementation and systematic application by the State Parties. DCI has about 40 national sections worldwide, among which the Dutch section, based in Amsterdam. See also: www.defenceforchildren.nl
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