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The research network referred to above chose “participation” as a research theme crosscutting the network’s different disciplines (law, criminology, sociology, pedagogy) and research fields (education, mental health care, juvenile justice, drug abuse, adoption,…). Our research results were published in the book Participation Rights of Children mentioned above.

The starting point for our common research was Article 12 CRC. After having analyzed this provision rather thoroughly yet merely theoretically from a legal angle, some modest qualitative inductive research was conducted involving legal professionals who deal with children’s rights in practice (e.g. as a solicitor or juvenile judge). Notwithstanding the obvious added value of Article 12 CRC to the fate of children everywhere in the world, we found that some difficulties do arise when trying to understand its extent and impact. Some of the most important questions regarding the child’s right to be heard in judicial and administrative proceedings are listed in this paper: how to interpret “the views of the child capable of forming his or her own views being given due weight in accordance with age and maturity” (1), the possibility of representation (2), and some concrete and practical ideas to realize “genuine” participation of children entangled in an official proceeding (3). 

1. Interpretation of “the ‘capable’ child’s views being given due weight in accordance with age and maturity”

1.1 “Child capable of forming his or her own views”

When legally interpreting Article 12 CRC, the term “child” in its second paragraph (the “child’s” right to be heard in official proceedings) should not be understood in accordance with the definition of the child in Article 1 CRC. The wording “For this purpose” and “in particular” suggests that the limits set forth in the first paragraph are to be applied: the child has to capable to form his or her own views, and those views will be given due weight in accordance with his or her age and maturity. 

This could deny many children a chance to participate in proceedings they’re involved in, since first of all, every child has to prove that he or she is capable of forming his or her own views. The burden of proof is explicitly put on the child. However, it could be argued that a reversal would be more conducive to the realization of children’s rights. In Belgium, for instance, a juvenile judge is always under the obligation to hear a child in conflict with the law from the age of 12. The child’s capability is presumed, at least for all children who have reached the age of 12. We believe that this is a good principle. 

The CRC Committee has, in a way, already applied this principle as well. The Committee asks states parties to fix a legal minimum age of medical counseling and treatment without parental consent (sometimes expressing concern that 16 is too high for a minimum age, see concluding observations on Sao Tome and Principe 2004). This means that according to the Committee, children of a certain legal minimum age should be able to make decisions with regard to medical treatment (which even goes further than mere participation). Therefore, children should be presumed to be capable of giving consent to medical treatment as of a certain age, to which the capability to form one’s own views is clearly a necessary condition. 

We would recommend the CRC Committee to generally adhere to the principle of presumed capability of children to form their own views, at least as of a certain age. Younger children can be presumed incapable in this respect, with this presumption however being rebuttable. 

1.2 “Age”

Cultural, personal and situational factors may play a role in determining to what extent a child’s views should be taken into account when having been heard in an official proceeding. It might be that a child’s age is an indicator of his or her capacity to understand the situation. For older children (adolescents), the consideration of “age” is likely to lead to more weight being given to their views.

Nonetheless, also young children may be capable of participating. Research shows that young children are able to make decisions about the future and to communicate about their views, intentions and difficulties. With regard to child mental health, 9-year-olds can understand many basic aspects of treatment, including differences between various diagnoses and prognoses, treatment risks and benefits. Also very young children may be able to provide information that is highly relevant in parental custody proceedings. The Flemish government’s welfare institution has carried out research on the quality of childcare where children aged 0 to 3 participated. The children’s behavior and the signals they sent out were observed, instead of asking them directly for their opinion. Also in a context of official proceedings such as in a divorce case, this kind of participation should be made possible. Yet applying Article 12 CRC, it’s clear that the views of a child aged 2 will not be likely to be given any weight at all, since “2” just sounds very young (assuming that he or she is thought capable of forming his or her own views). 

We would therefore recommend the CRC Committee to interpret the “age” criterion in Article 12 CRC in such a way that young children’s views are not automatically given no or very little weight, just on account of their age. 

1.3 “Maturity”

The well-known problem with Article 12 CRC in general and the “maturity” criterion in particular, concerns the question who determines whether the conditions are fulfilled. In any case, it’s an adult, which does not make the effective realization of children’s participation rights any easier. 

In Belgian official proceedings, it will be the judge who determines this – not the child’s parents, as in these official proceedings it is not unthinkable that the parents’ interests do not coincide with their child’s interests. Our research findings reveal that judges often base their judgment with regard to maturity on reports drafted by social workers who are more familiar with the child. Some have expressed their concern that reports are not always the best source to rely on. All have expressed their wish to be trained properly in this field, including by (developmental) psychologists. Up to date, judges in Belgium are not offered such trainings.

We would recommend to have all judges working with children trained by (inter alia)(developmental) psychologists.

1.4 “Due weight”

A vital discussion concerns the question whether Article 12 CRC entails a right to decide if the child is old and mature enough. Our research network has not reached agreement on this question. On the one hand, some of us believe that Article 12 CRC never leads to a right to decide, since the principle of the best interests of the child must prevail. So even if a child is old and mature enough, he or she will not be given a right to decide something which is assumed to be against his or her best interests. Others among us, on the other hand, believe that Article 12 CRC can lead to granting a child the right to decide himself or herself. If a child capable of forming his or her own views is old and mature enough, he or she can decide himself or herself, whether adults think this decision is good or not. 

Thus, the discussion is centered around the spectrum of the “due weight” to be given to a child’s views. The starting point is 0, whereby there will be no weight given whatsoever to a child’s views. But the question concerns the final point at the end of the spectrum: can it ever be 100?

We would like to ask the CRC Committee to clarify the notion of “due weight”: can Article 12 CRC ever lead to a right to decide, whether or not adults believe the decision goes against the child’s best interests? 

The main problem of some solicitors and all judges, was the difficult relationship between 2 general principles of the CRC: that of the best interests of the child and that of respect for the views of the child. In theory, the views of the child need to be taken into account when determining what is in the best interests of the child, while at the same time, the best interests of the child may prevail over his or her views since those may be ”bad” for him or her. The judges we listened to were inclined to let the principle of the best interests of the child always prevail – which could be labeled a rather paternalistic approach. The solicitors, however, were inclined to let the views of the child prevail, regardless of what they thought was best for their clients. 

Therefore, we would like to ask the CRC Committee to try and clarify the relationship between the general principle of the best interests of the child and that of respect for the views of the child.

2. Possibility of representation

Art. 12(2) leaves the possibility open that a “representative” is heard, and not the child himself or herself. Although this could be for the child’s benefit, our research shows that much caution is needed when deciding who should be representing the child. It should be taken care of that the child’s views are represented, and not the representative’s views on what is best for the child. 

In the context of official proceedings, it is sometimes better not to let a child’s parent or both parents represent him or her. As stated above, the interests of the parent(s) may not always coincide with the child’s interests. A solicitor may be a reliable representative, if he or she has a relationship based on mutual trust with the child. He or she should also be properly trained, including by psychologists, and personally motivated to represent clients under 18. In Belgium, the system of pro deo solicitors is applied to clients who cannot afford to pay for legal assistance themselves (including asylum-seekers and children). It means that recent graduates fulfilling their three-year “stage” in preparation of their admittance to the bar, have to take on pro deo cases as a compulsory part of this “stage”. Consequently, children can be represented by inexperienced solicitors in training who are not interested in representing children whatsoever. This is obviously not very beneficial for the children at issue. A solution was found in certain parts of Belgium, where only those trainees who followed a special “youth law” course and/or enlisted themselves for youth cases, could take up cases representing a child. 

We would recommend to only admit solicitors to child cases who are genuinely motivated to represent children, and to have all solicitors dealing with children trained by (inter alia)(developmental) psychologists.

3. From principles to practice: how can “genuine” participation be realized?

Also some practical means and mechanisms to realize “genuine” participation came out of our research. In the context of official proceedings:

· the judge himself or herself should send an informal invitation to the child using clear and appropriate language, stating that he or she would like to hear the child

· during the hearing, the judge should not wear scary clothing such as a gown

· the hearing should not take place in a court room (but instead, for instance in the judge’s private office or any other location that doesn’t intimidate children)

· to make sure that the judge has understood the child correctly, he or she should write the report of the hearing together with the child

· it should be accepted that children can refuse to be heard (which is a form of participation as well) – after all, the CRC asks that an opportunity be provided, not the obligation

Annex: recommendations 

A. Gaps in and recommendations concerning a clear understanding of Article 12 CRC in the context of official proceedings

1. We would recommend the CRC Committee to generally adhere to the principle of presumed capability of children to form their own views, at least as of a certain age. Younger children can be presumed incapable in this respect, with this presumption however being rebuttable. 

2. We would like to ask the CRC Committee to interpret the “age” criterion in Article 12 CRC in such a way that young children’s views are not automatically given no or very little weight, just on account of their age.

3. We would like to ask the CRC Committee to clarify the notion of “due weight”: can Article 12 CRC ever lead to a right to decide, whether or not adults believe the decision goes against the child’s best interests? And more in general, we would like to ask the CRC Committee to try and clarify the relationship between the general principle of the best interests of the child and that of respect for the views of the child.

B. Practical recommendations to improve the implementation of the child’s right to be heard in official proceedings

1. We would recommend to have all judges, solicitors and other legal practitioners working with children trained by (inter alia)(developmental) psychologists. In this regard, we would recommend to only admit solicitors to child cases who are genuinely motivated to represent children.

2. We would recommend to have judges follow guidelines such as:

· the judge himself or herself should send an informal invitation to the child using clear and appropriate language, stating that he or she would like to hear the child

· during the hearing, the judge should not wear scary clothing such as a gown

· the hearing should not take place in a court room (but instead, for instance in the judge’s private office or any other location that doesn’t intimidate children)

· to make sure that the judge has understood the child correctly, he or she should write the report of the hearing together with the child

· it should be accepted that children can refuse to be heard (which is a form of participation as well) – after all, the CRC asks that an opportunity be provided, not the obligation
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