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Several researchers of a Belgian interdisciplinary network on children’s rights reflected on participation rights of children. They did so from several disciplines, namely from a legal, criminological, sociological and pedagogic perspective and in different fields. More precisely, legal research was done on participation of children in international criminal law, asylum- and refugee law, the Belgian (French Community) juvenile justice system, the fight against drug abuse, the Belgian (Flemish Community) child mental health system, adoption and in education. Research on participation in the Belgian (French Community) youth protection system has been carried out from a sociological perspective. Finally, participation in human rights education was looked at from a pedagogic viewpoint.

The research findings were published in the book “Participation Rights of Children” mentioned above. The following findings on how participation is realised and on the remaining problems may be relevant for the CRC Committee.

1. Implementation measures taken in several fields

A recurring question in our research was obviously how participation has been and can be achieved. We analysed whether the international obligations regarding participation were implemented and, if this was the case, how. A recurrent finding was that governments made great efforts to adopt legislation and implementation measures.

In the school context, for instance, two kinds of measures are taken to make participation a reality: mechanisms that are set up within the school context itself and mechanisms that operate outside the school setting, but proved their efficiency with regard to participation in education.

Regarding mechanisms within the school context, the most common mechanism attempting to involve children in the development of schooling is the introduction of school councils, student councils, and year councils in schools. A school council is often constituted by parents, teachers, the local community, and in case of secondary schools, also by the pupils themselves. The competences of the council are in general of both an advisory and a consultative nature. The council further often has a general right to be informed and to be heard on request. The establishment of a student council in secondary schools is also often made compulsory. In primary schools, this remains often a possibility only. These councils have an advisory competence regarding certain issues and a right to be informed and to be heard. An often-voiced criticism about school and student councils is however that they are usually limited to symbolic representation and hence offer limited power to influence school life. This must be avoided by training the adults involved in the school council and the school board in participation skills. 

The duty to inform the pupils about their rights and raise awareness and enthusiasm to participate can also be fulfilled by appointing an expert for pupil participation at a level transcending the individual schools. This was what the Austrian Federal Ministry of Education did. An expert of this Ministry passes information to the pupils about their rights by different channels, such as pupil-adequate brochures, a computer-network created by and for pupil representatives, as well as conferences with representatives of the school-authorities and pupils.

Because the creation of trust relationships could improve participation at school, also less formal forms of participation are being adopted. Often, systems have been set up where pupils may choose a teacher or older pupil who they can address when a problem arises (some kind of ‘guardian angel’).

More specifically regarding disciplinary matters, reference can be made to a good practice in the Highfield School in the UK. This school involved the whole school community in making the school a safe and effective educational environment. It established a school council in which children had genuine power; created a bullying box, where children could give information about having been bullied; appointed ‘guardian angels’, children who volunteered to befriend lonely children and appointed child mediators who would help children to resolve conflicts in the playground. The school turned from being a highly violent place, where a lot of bullying and truancy took place, into a highly popular place. Another British example is the Ravenswood school council, which received a considerable success in reducing bullying. The student representatives discussed the issue with the other pupils, launched anti-bullying campaigns and advised their peers on how to react if they are bullied or invited to bully.

The importance to refer to the day-to-day life in the school should be pointed at. Teaching on democracy in schools is often undertaken through simulation activities – for example copying formal elections – with no reference to the day-to-day arbitrary exercise of power in the school. However, what is firstly needed is the development of participatory processes in schools to promote their understanding that this setting is what democracy is actually about. In a European project, for instance, Belgian students were given the opportunity to combine learning about the structural/political dimension of citizenship with excursions where they discovered the social exclusion in their area. They went to visit local voluntary organisations and by doing this witnessed at first hand the work of active citizens and the structures they have set up to help disadvantaged people. They also got into contact with the people for whom these structures had been set up, such as disabled persons, unemployed people, victims of violence and racism. The visits had a large positive impact on the pupils. By facing some of the problems in society, they became aware of them and of the necessity of respecting the human rights of these disadvantaged groups.

As for mechanisms outside the school context, another possible mechanism for child participation in schooling is the establishment of children’s parliaments. Although these institutions do not operate within the school walls, children’s parliaments can have an impact on educational matters. Children’s parliaments can have some influence in both persuading parents and children of the benefits of schooling and dealing with safety issues relating to children’s school attendance. In this sense, an Indian children’s parliament, in an attempt to increase school attendance, put pressure on a local liquor lord to close down one of his shops which was situated directly across from the school. 

Also getting pupils to participate in the reporting process towards the CRC Committee is a mechanism to improve the realization of the participation rights in education. In December 1998 for instance UNICEF launched a programme to promote children’s rights to expression and participation, called ‘What do you think?’. The programme is very successful in Belgium. Under the coordination of the Belgian Committee for UNICEF, Belgian pupils drew up their own shadow report, on the basis of which they were invited by the Committee to take the floor during the pre-sessional working group. Regarding education they asked inter alia for broader participative competences in school, which would include a right to decide rather than a right to give advices, a better quality of education and real cost-free education.

In the context of the Flemish child mental health system, participation rights are mostly guaranteed in the Integral Youth Aid Decrees. “Integral Youth Aid” is a relatively new concept in Belgium, trying to tackle the fragmented sphere that children with problems end up in once seeking help, by establishing an all-encompassing system applicable to all children who need help. The Decrees apply to all children who are treated in a mental health care centre recognised by the Flemish authorities and proclaim “participation” as a fundamental principle of the integral youth aid system. This is a full implementation of the CRC asking participation to be a general principle, at least at the legislative level. Other children with a psychiatric disability fall within the scope of the Federal Patients’ Rights Act. Although this instrument upholds the principle of incompetence of children, it leaves open the possibility for minors with the maturity and ability to have a reasonable judgement to be involved in the decision-making, which respects the spirit of the CRC as well. Another notable example is the Mentally Ill Protection Act, under which children have the right to appeal in compulsory commitment cases. 

A less positive observation, however, should be made with regard to the general Belgian legal system. In principle, children do not exercise the rights they are entitled to themselves: the general rule is that, legally speaking, children are incompetent and need to be represented or at least assisted by their parents or legal guardian. This obviously goes against the very spirit (and letter, cf. Article 5 CRC) of the CRC. It should be added that more and more exceptions are formulated in Belgian (federal or Flemish) law, for instance with regard to medical treatment, special assistance and voluntary commitment in case of a “troubled home environment”, and compulsory commitment in a psychiatric institution. Yet since exceptions to a rule should always be interpreted restrictively, the CRC would be much better applied if the general Belgian rule of incompetence to exercise rights would be reversed into a rule of presumed competence to do this.

As regards drug abuse prevention, participatory rights of children are implemented not only through their involvement in the development, implementation and evaluation of both national and international drug prevention policies (1), but also through peer-counselling in among others schools and youth movements (2).

Young people are in many situations considered a target population and a problem, instead of a resource in the prevention of drug abuse. It is fundamental that their voices are heard in the development, implementation and evaluation of drug prevention policies and that their suggestions on actions are seriously considered.

Mention can be made of the Youth Vision Jeunesse Drug Abuse Prevention Forum, organised by UNDCP (United Nations Office on Drugs and Crime) in April 1998 in Banff (Canada) to provide an opportunity for several youth programmes to share their ideas about how to prevent drug abuse. These ideas were brought to the attention of government leaders during the Special Session of the General Assembly on the World Drug Problem in 1998, through a Charter called ‘The Vision from Banff’.

Equally important in the field of drug abuse prevention is the use of peer-to-peer strategies, which can be considered as an effective way of sharing knowledge, as young people are more likely to listen to people like them. The act of sharing information benefits both, as everyone is able to learn from the other’s life story and personal experience. Secondly, it is credible because it is based on real experiences and finally it is just a good way of communicating ideas: peer educators know how to communicate with their peers in a way that makes sense, e.g. peer educators familiar with the local party scene.

Within the Belgian context, mention can be made of ‘Drugs in Beweging’ (‘Drugs in Movement’), an organization that focuses on drug prevention within youth movements. It offers both practical and theoretical information to the leaders of those youth movements, in order to organize all kinds of drug prevention activities for their members. It is believed that as youth movements play an important role in children’s life, they are able to influence their drug behaviour too.

In matters of adoption, there are two moments where participation rights of the adoptee come into play: the adoption procedure itself, which normally involves a court decision, and the moment after the adoption where the adoptee wishes to have information on his or her background. Concerning the adoptee’s participation during the adoption procedure, two aspects of participation come to the fore. First of all, there is the right of the adoptee to be informed before he or she can give his or her view on a certain matter. Some good practices regarding this right can be found in the States Parties report to the CRC Committee. Some reports referred to legislation that holds an obligation to inform the adoptee about the procedure of the adoption and, as far as possible, its legal consequences. In cases of full adoption, the legal ties between the adoptee and the biological parents are broken, so informing the child of what the consequences may be of his or her (refusal of) consent is necessary. Furthermore, if one applies the principle of an informed consent consistently, it also implies that where the child’s consent is required, he or she consents to the adoption in concreto, not to an adoption. In some state parties to the CRC, legislative measures are taken according to which the child should be informed who the adoptive parents are, where he or she will live, who his or her future new brothers, sisters will be, etc. Pictures, videos of the child’s future family can be shown and sometimes even a meeting with the prospective parents has to be arranged.

As for the participation of the adoptee during the adoption procedure, most state parties to the CRC create age limits above which the actual consent of the adoptee is required. Below that age, the consent of the adoptee is not necessary, but his or her opinions should at least be heard. As the reports submitted by the CRC States Parties to the CRC Committee show, these age limits range from 7 in some countries to as old as 15 in other.

Participation in adoption also pertains to the question whether the adopted child should have access to information on his or her birth parents. In the States Parties’ reports to the CRC Committee, some good practices can be found concerning this right. Some countries oblige the adoptive parents to inform the child of the fact that he or she was adopted. However, most countries grant the adopted child a right to information on his or her origins, but only when the adoptee has reached the age of majority, thereby denying the child (minor’s) right to learn about his or her birth parents.

Most state parties to the CRC have created age limits concerning participation in adoption, even if the CRC does not mention any age limits in its articles that relate to the child’s participation rights. Age should not be the determining factor for letting a child participate in adoption. The evolving capacities of the child should be taken into account, and the assessment of the capacity should be done in concreto, having regard to the peculiarities of the child, of his or her living environment and family background.

Belgian legislation at all levels regarding youth protection explicitly includes the participation of young people and their families in all measures concerning them by taking into account their point of view. Children in conflict with the law, for instance, are involved in the decision regarding which educational measures should be imposed on them- at least in theory. 

In family care, the right to participation is realised trough the right to participate in the elaboration of a ‘help programme’. This implies that “Each child must be able to actively participate in the individual programme set up for him. He is invited to the meetings held to establish the written reports that concern him so he can be heard and informed of this programme and of his eventual reorientations”. However, this participation is often limited to the adhesion to a pedagogic programme that is elaborated by the social workers.  The child and his or her family cannot define themselves, in consultation with the social workers, the pedagogic programme that does concern their own family life. Experiences with Family Group Conferences have proven the importance and interest of such practices that envisage an active partnership, an association of different actors around a common goal that is commonly defined. 

With regard to child refugees, we can refer again to UNICEF’s “What do You Think” Project. Several initiatives have been taken to ensure that children can contribute to the report itself and to follow-up actions. One of those initiatives pertains to unaccompanied asylum-seeking and refugee minors. Following up the Concluding Observations of the Committee on the Rights of the Child concerning unaccompanied asylum-seeking and refugee minors, the ‘What do you think?’-project decided to convene a group of unaccompanied foreign children in a discussion forum. The children met each month to exchange thoughts and ideas and to discuss common problems. They visited reception centres and questioned their peers about their experiences. The project resulted in a detailed set of recommendations. The approach adopted by UNICEF is not patronising or tutoring, rather facilitating: UNICEF provides the forum and the tools necessary for discussion and lobbying without steering the outcome of those efforts.

2.
Remaining problems
The focus on participation rights of children is relatively new. Although theoretically children have since long participation rights, it was the CRC that created a general atmosphere of growing attention for autonomy rights of children. Participation rights are still at early stages of being implemented. It is therefore quite normal that several shortcomings were detected by the researchers. This has also been confirmed by the children and parents themselves. A sociological analysis of the opinions of children, parents and other caregivers reveals that those key partners are often not sufficiently involved in decisions directly affecting them.

The most noticeable recurring weakness in the implementation process of governments is that they often restrict their actions to the creation of formal structures, which do not suffice for the realisation of ‘genuine’ participation. Shortcomings in this regard have been detected in several fields. In the field of refugee and asylum law, for instance, not all organisations dealing with child refugees address all issues of importance, and omit to involve children in the decision–making process concerning its policy and guidelines. In education, participation is often limited to the creation of school and student councils, which often only have symbolic value and therefore offer little power to influence school life. Also children with a psychiatric disability are mostly granted the procedural dimension of participation. They have the formal right to be heard in certain cases, without however being guaranteed true respect for their rights under Article 12 of the CRC. Almost no law exists regarding the particular circumstances under which participation can be realised. Thus, doctors and other health professionals are not required to follow specific training in this field, although the way in which mental health care options are explained to children is crucial to make participation possible. It is equally important in drug prevention policies that children are not merely symbolically present at national meetings or international conferences. Their suggestions must effectively be taken into account in order to have genuine participation.

Genuine participation requires not only formal structures, but, as stated above, also the involvement of all stakeholders. A participative climate should be created with the necessary State support in the form of information and training of both the children and the adults involved. In this, adults have a particular task. This is an obligation that is often neglected by the governments. 

We organised so-called ‘focus groups’, to ask jurists who deal with children’s rights in practice, how they perceive participation and the implementation of this right. They agreed that an indispensable condition to reach meaningful participation is that both the child and the adults should be trained in participation skills. As for the child, the capacity to express oneself, to form an opinion and to communicate the latter does not come overnight. Solicitors and youth service assistants confirm that it is by practice and experience, guided by an adult, that the child will learn the skills of participation. When a child is participating in a court procedure, he or she will form his or her opinion during the procedure, based on the information that he or she has acquired from his or her file. The role of the solicitor, as a spokesperson for the child and the ‘translator’ of the judiciary proceedings is not to be underestimated in this regard. A pedagogical accompaniment of the child before and after the hearing of the child is of paramount importance.

The jurists in the focus groups also stressed the importance of training the adults in participation rights of children, as is recommended by the CRC Committee. Both solicitors and judges should receive proper training. The solicitor in the Flemish focus group referred to the training of so called ‘youth solicitors’ that is being organised by the bar of the city of Antwerp in Belgium. According to the participants in the Flemish speaking focus group, judges should be able to gain some knowledge on pedagogical issues in these training courses, to be able to better hear the child. Verbal expression of the child is sometimes not sufficient. The magistrate has to take into account attitudes, silences, etc. Some children do not know how to express themselves very well. All the participants acknowledged the necessity to ‘decode’ the child’s words. That is why they would like to be surrounded by psychologists or criminologists. They lack the training and proper assistance in particular situations. This training should also inform the adults of the right conditions under which a child is heard in court. For instance, the invitation for the child to come to court in order to be heard should be informal, in simple wording so the child can read and understand it. Also the hearing itself should be informal. In this regard reference was made in the group to the practice of some judges who wear their gown while hearing the child. This is a factor that may create a barrier with the child.

Annex: Recommendations

A. We would recommend the CRC Committee to urge the governments to make all necessary efforts in order to create a culture of participation. Governments should make sure that people living or working with children are motivated to assist the child in developing his or her participation competencies. In this sense, lawyers doing their bar traineeship, who generally have to deal with all kinds of cases, should not be forced to deal with juvenile cases. Only the motivated ones should opt to take up these cases. Further, compulsory courses on children’s rights and participation skills should be organised for those lawyers who wish to take on juvenile cases and all judges confronted with juveniles, even if only occasionally.

B. We would like to ask the CRC Committee to ensure that the implementation of the participation rights happens in a participative way.
It has become clear from the focus group discussions we organised that the starting point of creating such a culture is the law. Taking legislative measures is a necessary condition to start moving all parties in play towards the improvement of child participation. In the absence of specific legal obligations, much depends on the motivation and interests of individuals. It is, however, crucial that these implementation rules are not only created by the decision-makers but that they are created in a participative way by involving all interested parties, including the children themselves. 

C. Finally, we would recommend the CRC Committee to ensure that further research is done in order to enhance the understanding of the question when participation could be genuine and when it could be considered to lead to emancipation of children. As has been revealed by some of the authors, children themselves, and all other actors in play, parents, care givers, lawyers, judges and all other actors in contact with the child need to be involved in such research. 
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