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The Right to be Heard

Group 1: the child’s right to be heard in judicial and administrative proceedings
Hearing children in the Belgian act in law

The ‘right to be heard’ gives minors the opportunity to express their opinion to the judge about matters that concern them.

Although the ’right to be heard’ becomes more and more common and practiced by the magistracy, in the year 2006 not everything goes like clockwork yet.

Because of vague and incomplete normation, the concrete circumstances of hearing are elaborated in a different way by the judges involved. The conduct of hearing minors is far from transparent in the Belgian jurisdiction. Minors are therefore not enough aware of what they can expect from the hearing by a judge.

Since minors are in general incompetent to take judicial action, and therefore are also incompetent in legal proceedings, the ‘right to be heard’ gives them a possibility to express to a judge their opinion about a situation they are dealing with or are involved in. This makes it very important that the ‘right to be heard’ becomes extended and explained better in the interest of the minor.

1. 
The right of minors to be heard in Belgium

The operative Belgian law

In 1994, the Belgian legislative power took two initiatives to bring Belgian law in accordance with art. 12 of the Convention on the Rights of the Child. Trough the reform of the juvenile protection rights an art. 56bis has been adopted in the Belgian Juvenile Protection Law. Also a new art. 931 (Judicial Code) was adopted with the reform of divorce procedures.

· Art. 56bis Juvenile Protection Law determines that in juvenile court, the judge must hear minors of 12 years old and more in issues between persons who have parental authority over the minor in question, when matters are treated that refer to the authority over the minor, his properties, the exercision of visitationrights or the appointment of the persons meant by art. 34.

Other measures concerning the circumstances of the hearing are not mentioned in the Juvenile Protection Law. The Law doesn’t determine whether a minor can be accompanied by a confidant, if a report has to be made on the hearing, nor what the contents of such a report should be,…

The law leaves the concrete elaboration of the circumstances of the hearing completely in the hands of the judge of the juvenile court.

· Art. 931, al. 3-7 Judicial Code, determines that minors who have the disposal of the necessary discernment can be heard in every case that is of their concern, by the judge or by the person who is for that purpose appointed by the judge.

Art. 931 goes further into the matter of the circumstances of hearing: According to art. 931 the minor can be accompanied by a trusted representative. De judge decides if this is possible or not. Also the provision for a declaration is made. However there is not mentioned what the contents of the declaration should be.

When the judge in question decides not to hear the minor, he should do that through a motivated decision, bases on the fact that the minor does not have the disposal of the necessary discernment. There is no appeal against this decision.

Although this article does deal with some circumstances of hearing, the judge in question has also the capacity to determine other aspects of the hearing .

Concluding we could state that since the reforms in Belgian law of 1994 the right to be heard of minors has become more integrated in the Belgian active law. Studies show that most magistrates are behind the idea of hearing minors in matters that concern them.

2.
Bottlenecks

1. Legislation is at some points incomplete and/or unclear. Therefore the implementation of the right to be heard is different according to the interpretation of the law by the individual magistrate.

· When is the minor in the disposal of the necessary discernment?

· What should be the content of a possible declaration?

· Who can read this declaration?

· Don’ t magistrates have to much discretionary authority when they are able to decide sovereign on the circumstances of hearing.

2. In addition minors are treated differently according to the judge for whom the case is brought. For the judge in juvenile court has to hear al minors that have reached the age of 12, while other judges don’t have this obligation.

3. Minors complain about the fact that they are not informed whether the judge has taken into account their opinion and why he took a certain decision. 

3.
Recommendations

At this moment a bill
 is pending on this matter, which is supported by the NGO’s. 

The NGO’s defend the right to be heard for all minors that have reached the age of 12. This implies an obligation for the judge to arouse the minor, but no obligation to speak for the minor. Children that are younger can be heard by the judge. If they ask to be heard themselves, it can not be refused. 

The obligation for the judge to arouse minors should also be expanded to younger children on the condition that the child is able to form an opinion.

Point of discussion for some of the NGO’s is whether or not a hearing-right should be linked with an obligation of appearance for all minors that have reached the age of 12 because of the lack of supervision on the reason why a minor does not appear. For there is a risk that a child is manipulated or put under pressure by (one of) the parents.

The bill that is pending on this matter determines that the hearing of minors does not have the implication that they become party in the case. The minor’s views are given due weight in accordance with the age and maturity. 

It is important not to give pronouncement in advance of the weight that will be given to what the child says. There can not be expected of a child to adopt a position. It should be avoided that the child gets hurt by his loyalty in respect of his parents.

Also the circumstances of hearing should be better determined so that they are equal and clear for all minors.

The prohibition of procuring to the parties a copy of the declaration of the hearing prevents that the parties, e.g. the parents, put an extra pressure on the minor. It also diminishes the risk of threatening the loyalty in respect of the parents. 

It is essential that children are heard in an appropriate way, by persons who have the right skills to do that. It has to be a person who the children can trust. Also the person should have the right competences to listen to the children and to interpret what they say. In that case it is necessary to use different methods of hearing. For the risk stays that children are manipulated or put under pressure by (one of) the parents. The bill pending on this matter provides in training for magistrates, to enable them to hear children with the necessary expertise.

We could ask if it is appropriate to leave the hearing to the judge himself. This could be very threatening for the children, since they have to communicate their aspirations to the person that will finally take the decision. Therefore already existing canals could be used. Every social service of the juvenile court has staff members with experience in attending children. If necessary, experts could be consulted.

The question should also be asked if the hearing has to take place in the juvenile court. It’s important for children to feel themselves at ease. Therefore we defend that the hearing should take place in a child friendly room or place.

And finally in the light of real participation of minors, the judge should inform the minor if, and in what extend he took into account the opinion of the minor and why.

It is also desirable that the judge (or the person who hears the minor) is legally obliged to inform and explain to the minor what the purpose is of the hearing-right and what will happen with what the minor tells during the hearing. He should explain clearly to the minor that he won’t have to make a choice. That is the judge’s job!

Input for this issue was submitted by the Flemish Children’s Rights Shop (www.kinderrechtswinkel.be). Complementary recommendations were made by the Flemish Family League (www.gezinsbond.be).

Group 2: Children as active participants in society
Participation on community level

Children are too often excluded from the social debates. Strengthening the social position of children is an important step. Therefore debate, discussion and communication have to be initiated for the purpose of bringing children’s participation in the policy-plans and let the voice of children be heard. 

Children’s participation is the democratic process that actively involves children in the decision-making that is for them of interest.

In this paper we mainly focus on formal participation on a local community level.

1.
How and when can direct participation by children move from consultations, to active partnerships and mobilized children to become initiators of an action or project?

The identity and particularity of children and e.g. the community have to be taken into account to be able to create an efficient instrument. Focus too much on the particularity of only one partner make it difficult to work for the other partner. The local authorities have to communicate with children and the community should integrate this kind of communication in the policy, otherwise there is no commitment. 

For participation of children at the policy-making, it is essential that there is a structural fixation. A children’s town council, a children’s editorial board, a periodical questioning,… have to return regularly and be structurally fixed processes to make that formal participation becomes a constant in policy-making. It also makes participation more visible, and sensitizes policy-makers on the issues involved and can stimulate them to constantly involve children in the policy.

2.
What mechanisms can be created to foster participation of children in school, associations and community settings?

Key moments must be identified and fixed, at which it is important that children’s perspective should be brought in. It deserves recommendation that these moments are as early as possible in the process so that children are involved from the start. Further on most interests are already brought in and there’s only the matter left of giving his agreement.

Different actions have to be done on the purpose of these key moments. A scenario has to be made and content (the information for) the target group, precise questions, contents, escort (who is in good contact with the children?), practical elements (who will invite the children, where can they be heard), registration and process of the data, translation to the policy-makers (who, how and why)

Also clear engagements have to be made to avoid misunderstanding and disappointment:

· A clear definition of the competence to decide and/or the influence. Before starting children and adults have to make good agreements on the boundaries within which the influence/decision space is possible.

· Regular feedback towards children and young people of the results en periodical moments of evaluation are necessary. Participation is a process, a constant search for the right techniques, adjusted to the target group, the content, and the circumstances. A continue (re)adjustment is therefore essential.

3.
How can the effectiveness of children’s participation be evaluated?

To start with the results of the action of participation should flow through or back to the children. 

Children often want to see results fast, which is not always possible. It happens quite often that propositions of a children’s town council have a long road to take within the community policy, before concrete results can be measured. Therefore it is important that during the process children receive feedback on a regular base. Good participation is not only letting children think along and take a hand in the policy, but also giving them insight in the process of policy-making, the feasibility of the propositions, the factors that determine whether or not the propositions can be translated into concrete results.

4.
Conclusion

An information and communication strategy has to be established for children and young people at community-level through cooperation with social services and the youth service. In this way i.e. a journal could be realised, an interactive website for young people, a website made for and by young people and on which there is space for a local newsletter of young people, a calendar of events and a suggestion box could be integrated… In this way children can be reached without or outside of the traditional youth work.

Participation is much more than using the right method, it is more than giving an opinion or discussing around the table. It’s about an attitude and it is a permanent process that begins with the agreement and the expression of the vision from which you start. Only on this base, it is possible to foster structural participation-initiatives on policy-level.

Input for this issue was submitted by the Belgian Dutch-speaking section of DCI and by Vivès vzw (www.vives-vzw.org). 
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