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Preface
This report was commissioned by UNICEF Country Office Malaysia as input to the Day of General Discussion in Geneva on 15 September 2006, on the theme “Speak, Participate and Decide- The Child’s Right to be Heard” organized by the UN Committee on the Rights of the Child. 

The views expressed in this report are those of the Consultant, and do not necessarily represent the views or policies of the UNICEF.

Introduction

Malaysia, having signed and acceded to the Convention of the Rights of the Child (CRC) since 1995 has, in effect, pledged to recognise, honour and uphold the universally accepted rights of the child as contained in the Convention.
 To date, Malaysia maintains eight reservations in respect of the provisions of the CRC with one being Article 37, right from torture and deprivation of liberty that forms the very backbone of juvenile justice. Underlying reason for such reservation stems from the existence of certain domestic laws being in direct disparity with the essence of the provision. To quote one example, despite the principal Act protecting children in Malaysia, the Child Act 2001, expressly adopts and translates the spirits of the CRC in its Preamble, section 97(1) and (2) provides that in lieu of the death sentence,
 a child shall be detained in prison at the pleasure of the King. This Report seeks to document the state of juvenile justice in Malaysia, with emphasis on child participation during the various stages involved. This Report draws parallels from a number of United Nations’s documents and report, for example the UNICEF’s Innocenti Digest on Juvenile Justice
 which is invaluable as a working tool in not only providing clear background and rationale to the relevant international documents concerned but provides useful summary on global acceptance and/or contraventions. Another useful document is the Implementation Handbook for the Convention on the Rights of the Child, particularly on the implementation of Article 12. It is unfortunate however, that due to limited timeframe in preparing this Report, it was not possible to solicit opinions from children involved or having any experience within the juvenile justice system. Further, local references on the status of child participation are scarce and available literature, if any, is restricted to children’s opinions with regards to the general implementation of Article 12 in issues such as education and limited aspects of protection.

SCOPE

This Report covers both pre-and post-proceedings involving children in public proceedings in Malaysia. Although writings on juvenile justice normally appear to place greater emphasis on criminal proceedings involving children, it is submitted that this essentially limits the scope of protection to children for two reasons. First, where a child has not attained criminal responsibility he needs a different kind of treatment from the state, which is premised upon protection and rehabilitation as opposed to punitive. Secondly, diversion from criminal proceedings, namely, by resorting to protective civil proceedings ought to be encouraged where the child is not a habitual offender and the offence alleged against him is comparatively minor. Further, involvement of children in juvenile justice, or prevention of them from being involved in the first place begins not just upon contact with authorities but as early as the stage of drawing up of policies and guidelines affecting their interests.

DEFINITIONS AND TERMINOLOGY

Definitions and terminology are particularly important,
 especially in this sphere where, first, even the international standards appear to be inconsistent in their appropriate use. Second, certain terms have negative connotations and their use is to be avoided in efforts for maintenance of relevant standards. The Digest cites examples such as ‘delinquent’, a word being warned to be used in describing a young person in the Riyadh Guidelines but frequently mentions ‘delinquency’ in defining the collective phenomenon of young persons’ acts. Likewise the term ‘juvenile offender.’ Previously, since 1947, the court handling child matters was known as the Juvenile Court but currently, when the Child Act 2001 came into force in 2002, the court is renamed ‘Court for Children.’

Definitions of Child

Malaysia, in following the CRC defines a child to be any person below 18 and by the time the Child Act 2001 was passed, there should no longer be any reference to the word ‘juvenile’ or ‘young offender’, both implying negative connotations. Nonetheless, such terminologies still exist in corresponding statute, namely the Criminal Procedure Code, which is applicable to children in the event of any lacuna in the Child Act 2001. 

Age of Criminal Responsibility

Although there is no clear international standard regarding the age at which criminal responsibility can be reasonably imputed to a child, Article 40.3.a of the CRC enjoins State Parties to establish ‘a minimum age below which children shall be presumed not to have the capacity to infringe the penal law.’ Beijing Rules further advise that “the beginning of that age shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity.”
 The Digest suggests that this at least provide some guidance on some grounds for deciding of the age: emphasising on ‘findings of medical and psycho-social research rather than tradition or public demand.’

Malaysian Penal Code stipulates 10 to be the age of attainment of criminal responsibility
 but children between 10 and below 12 who have not shown sufficient maturity may be absolved from criminality as well.
 Evidence Act 1950 provides an additional protection for boys below 13 where they are presumed to be incapable of committing the offence of rape.
 Children within these categories, if ‘arrested’ on ground of any particular omission or commission of any criminal acts should be dealt by the other arm of the Court for Children, that is in the issuance of any of the protective orders available under section 30. Alternatively, if the offence is petty, diversion, in a form of a caution from the police may be undertaken upon consultation with the family and social worker. Such procedure blends well within the principle of ‘restorative justice’. On another extreme, should a child between 10 and 12 is charged; he may invoke ‘infancy’ as a defence. In conclusion, children from 10 to 18 may be liable for any criminal charges in the Court for Children unless the offence is punishable with death
 whereupon the trial will then be conducted in the High Court.

LEGISLATION

The principal Act governing protection of children is the Child Act 2001, which came into force on 1 August 2002. This Act consolidated three former Acts, namely, the Juvenile Courts Act 1947 (Act to establish the Juvenile Court and deal with child offenders); Child Protection Act 1991 ( Act to provide care and protection to children) and Women and Girls’ Protection Act 1973 (Act to protect women and children exposed and involved in immoral vices). Children accordingly, regardless whether they are victims or offenders are all governed by a single Act. There are also other Acts and State Enactments governing other aspects of children, particularly in proceedings which are private in nature for instance in custody and adoption matters. The former govern the Non-Muslim population in Malaysia whereas Muslims are subject to the various Enactments of the respective States. This duality of application takes place owing to legal pluralism concept underlying multi-racial and multi-religious Malaysia. Accordingly, in matters of private interest, proceedings will either be conducted at the High Court (Non-Muslims) or the Syari’ah Court (Muslims) of various levels – Low, High and Appeal. Senior judges preside in High Court as opposed to Court for Children which is presided by a Magistrate.

Participation Rights

Article 12(1) of the UN Convention on the Rights of the Child 1989
 states:

‘(1) State Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given full weight in accordance with the age and maturity of the child.

 (2) For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.’

The above stipulation obliges the State Parties to give children of sufficient understanding and maturity the opportunity to express their views in proceedings involving them and the courts should take regard of this. There are varying views of what child participation is. In order to participate, children need to have a meaningful role - to do something they think is worthwhile, to take a part that builds them up, to play a role that shows people care for them and overall to have their rights to dignity, safety, protection and comfort respected. According to the UN Convention, children have the right to participate in decision-making, and that due weight should be given to their opinions, according to their age and maturity.
 
They do not participate if they are manipulated so that they express views that are not genuinely their own, nor rooted in their own experience. It is merely tokenism if they are asked to give their opinion as representing "the children" when they are not properly briefed nor have the opportunity to discuss the issues with the very peers they are meant to be representing. It is to be noted that there is no age limit to children’s participation in judicial proceedings as their views are to be taken into consideration in accordance with the age and maturity of the child. Where the child does not possess adequate maturity then independent legal representation is warranted to ensure that child’s best interest in well represented. 
It will be seen that despite having a comprehensive and all-encompassing Act to provide for the care, protection and rehabilitation of children, it is particularly in the area of effective participation that children in Malaysia is in dire need of, both statutorily and in practice. This may stem principally from one, traditional perceptions on the position of children as ‘objects of concern’ rather than persons in their rights. Correspondingly, this leads to the second reason: cultural inhibitions in allowing children to express their views in matters that concern their interests and well-being. Thirdly, there is a marked absence of express statutory provisions mandating for such participation in all aspects generally and particularly, within their involvement in juvenile justice system. All of these lead to the unfortunate predicament of children not being afforded the right to make their views known in proceedings affecting their interests, and in situations where they have not attained sufficient maturity, adequate representation of their needs to be made independently.

Experience from England and Wales

In England and Wales, this role is assumed by the guardian ad litem who may be appointed in any care and associated proceedings pursuant to s 41(6) of the 1989 Act.
 The need for an independent voice to speak for the child in care proceedings was first highlighted in 1974 by the Committee of Inquiry into the death of Maria Colwell.
 This need was recognised by the Children Act 1975, 
 which dealt with the appointment of a guardian ad litem in cases where the local authorities were opposing parents' applications to revoke care orders.
 In effect, the law provided that a separate representation order may be made wherever it appears to the court that there is or may be a conflict of interests between the child and his parent or guardian.
 The immediate effect of such an order is that ‘parent or guardian is not to be treated as representing the child.’
 Unfortunately this section was not implemented until May 27, 1984.
 The role of the guardian ad litem recognises that the “need for safeguarding and promoting the child’s best interests before the court, having taken into account the child’s wishes and feelings”.
 Independence of the guardian ad litem is a crucial element in maintaining trust and support to this important role. It is essential that the court and the public should have confidence in their independence and that the guardians themselves should feel confident of their independent status.
 In stressing on the importance of this role, Bromley and Lowe commented:

“These separate representation provisions are an important safeguard for ensuring that a child’s view and interests are not lost sight of during proceedings in which the main protagonists are often the local authority and the parent.”

In addition to the improvements in the representation of children in public law proceedings is seen in the right of children to their own legal representation. Under Parts IV and V of the 1989 Act, a solicitor for the child can be appointed either by the child himself, by the guardian ad litem or by the court. These solicitors are supposed to have particular expertise in representing children but as Timms noted, in practice "adults tend to instruct solicitors who have helped them to buy their houses, make their wills or represented them in criminal proceedings."
 None of these serve to benefit the plight of children in courts.  
Application in Malaysia

In Malaysia, the term ‘guardian ad litem’ is found in the Adoption Act 1952 (revised in 1981). Unlike in England and Wales however, this does not represent an independent body as the duty is entrusted upon the Social Welfare Officers who are appointed by the courts as “Guardian ad Litem”. It is highly unfortunate that there is no provision, which specifically provides for an independent representation of the child, previously in the repealed Child Protection Act 1991 and currently, the Child Act 2001. Looking through the Acts it appears that the child has no independent say at all in any of the proceedings involving their life, however, in practice, the Court for Children
 shall ‘endeavour to obtain such information as to the family background, general conduct, home surroundings, school record and medical history of the child as may enable it to deal with the case in the best interests of the child.....’.
 It is submitted however, that this requirement is insufficient and does not amount to an independent representation for the child. Having a separate representation for the child, in the form of a child’s advocate for instance, will assist the child in making an independent wish of her preferences.
 Furthermore, the child need never appear in court unless ordered to or by choice.

It is most unfortunate that despite ratifying the UN Convention on the Rights of the Child, Malaysia, despite in the Preamble to the Child Act 2001 expounding on many of the principles of the CRC such as “the child’s survival, development and prosperity”, did not include one other important principle – that of participation and participatory rights of a child in all decisions affecting the child,
 marked by clear absence of relevant statutory provisions.

CURRENT STATUS IN MALAYSIA

I
Civil Proceedings

Civil proceedings may generally be classified into either public or private proceedings. 

a
Private proceedings

Private proceedings involving children are governed by different statutes depending on the different nature of the matters. For example, custody and guardianship of Non-Muslim children are governed by the Law Reform (Marriage & Divorce) Act 1976 and the Guardianship of Infants Act 1961. The latter, as adopted by most States also governs Muslim children alongside the respective State Enactments. Examples of matters and the respective Acts are simplified in Table I.

There appears to be no specific provision in all of these statutes mandating or providing separate representation of children who are effectively the subject matter concerned in such proceedings. This does not imply that the Court does not take cognisance of the child’s views but rather it is highly dependent upon the individual judge’s discretion.  A more sensitive judge would go the extra mile to inquire the child’s wishes in ‘private’ as in bringing the child to her chambers and ask her in private, away from the ‘influence’ of both contesting parties. Anecdotal evidence suggests that there have been instances where a Syariah Court judge, sensitive to the special needs of children, to even appoint a child psychiatrist to spend some time with the child concerned in order to be able to gauge a more sincere opinion of the child in relation to her wishes. In relation to custody disputes for instance, where the common denominator is ‘welfare of the child’ be it as a ‘primary’ or ‘paramount’ consideration, wishes of the child has been more often than not overlooked by the judges where priority appears to always been given to the wishes of the parents instead. Recent cases however provide positive respite where the court also considers the wishes of the child together with that of her parents where she is intelligent and capable of making up her own mind.

It is submitted that should there be separate representation for the child, a more objective evaluation and assessment may be made of the situation as an independent advocate for the child will be in a better and informed position to assist the court into arriving at a justifiable decision.

b 
Public Nature

Public proceedings involving children is principally governed by the Child Act 2001, which caters for five categories of children, namely:-

i) Children in need of protection and care:

Section 17(1) defines the above to include children in the various categories below:

-existence of substantial risk to physical, sexual and/or emotional abuse;

-in need of proper supervision and care owing to the unfit status of parent/guardian resulting in such child falling into bad association;

-parent/guardian is unfit and unable to exercise proper control and care to provide adequate care, food, clothing and shelter;

-abandoned children;

-in need of medical treatment;

-acting in a manner endangering themselves;

-are exposed to marital discord

-children against whom particular crimes has been or suspected to have been committed either by parent/guardian or if not, they have not provided sufficient protection and

-are found begging.

The definitions are wide-ranging and may be used for various reasons enabling the State to provide care and protection.

ii) Children in need of protection and rehabilitation

Section 38(1) defines this category to include those children who are induced into committing sexual acts; living in an environment which can predispose to such acts; frequenting brothels or living in control of such places. Additionally, section 42 further provides that children who are brought within or outside Malaysia for purposes of prostitution are also in need of protection and rehabilitation.

iii) Children who are trafficked or abducted

Section 48 recognises children who are involved in any form of monetary transaction whether within or outside Malaysia to be in need of protection. Similar protection under this category is to be accorded to children who are abducted by either one of her parents or guardian who does not possess custodial rights whether within or outside Malaysia.

iv) Children beyond control 

Unlike previous categories mentioned earlier, there is no definition accorded in the Act, or the previous repealed Acts for this particular category. Section 46(1) however provides that in the event any parent or guardian is unable to exercise proper control over the child then application may be made to the Court for Children for the State to assume control over the child. Such application would entail either committing the child to a custodial institution (an approved school, place of refuge, probation hostel or centre)
 or to place the child under the supervision of a probation officer.
 Experience from the implementation of similar provisions of previously repealed Acts indicate that being beyond control can be manifested by acts such as running away from home, involvement with drugs and/or being habitually disobedient and incorrigible.
 A more recent ‘misbehaviour’ falling within the category of beyond control is that of motorbike racers or locally known as “Mat Rempit”. Anecdotal evidence indicates that this form of beyond control behaviour, committed usually by teenagers is becoming a common ground for parent/guardian seeking for a court order for alternative care for their offspring.

v) Child offenders
Clearly this refers to children who, in one way or the other have been charged with a criminal offence. This category will be dealt separately later owing to its nature being different from the previous ones.

Proceeding(s) involving children in all of the above categories are dealt with by the Court for Children.  There is no express provision in the Child Act 2001 providing for separate representation of children in such proceedings.  Therefore in practice, should any dispute takes place in categories (i) – (iii), the Protector (Social Services) would be seeking for a protection order from the Court and the parent or guardian may challenge such an order. It is respectfully submitted that such challenges from parents or guardian are not common in Malaysia, unlike in other western jurisdiction where care proceedings are frequently contested in courts. In any case, whether contested or otherwise, the child concerned is not represented by an independent advocate, presumably because the Protector is acting in his best interests. Whether the child’s views are sought or otherwise would totally depend upon the Magistrate’s sole discretion as the Child Act 2001 is silent on this. What is legally sanctioned however is for the Court for Children to consider and take into account any report prepared by the Protector which –

“(a) shall contain such information as to the family background, general conduct, home surrounding, school record and medical history of a child as may enable the Court for Children to deal with the case in the best interests of the child; and

(b) may include any written report of a Social Welfare Officer, a registered medical practitioner or any other person whom the Court for Children thinks fit to provide a report on the child.”

Again, this stipulation does not amount to independent representation of the child as the officer in charged of preparing such report is technically the same party requesting for a particular protective order from the Court.

In cases under category (iv), namely, the ‘beyond control child,’ it is the parent or guardian who would be seeking for a court order as against the child and the Court is considering the application shall immediately inquire into the circumstances of the child’s case and shall direct the probation officer to submit a probation report to the Court to determine the type of order that should be made against the child. Similarly as in the other categories discussed above there is no provision for separate representation of the child before the Court. The child’s views may of course be inquired and duly considered by the Court but again, this does not provide a separate representation by an independent advocate promoting the child’s best interests.

Representation of children in criminal proceedings is similar to that of adults, namely, being highly dependent on the financial competency of the parent/guardian in providing such service. Where the child comes from a higher income bracket family, then the likelihood of representation is greater. In reality, as juvenile delinquency takes place more rampantly among lower income families, chances of being legally represented are slim. On a brighter note, Government’s Legal Aid Bureau may be sought by those under 21 but they would only qualify for legal aid if their guardians or nearest kin have an annual income of less than RM25,000 a year. People in this category need to pay a minimal registration fee of only RM2. But again, this service is limited to minor criminal offences such as theft, dishonestly obtaining stolen property or, as one relatively recent high-profile case of a child dodging the call for National Service and was punished to imprisonment as he was too poor to pay the fine.  In addition to this Government funded service, the Bar Council does offer free legal aid but application is limited due to scarcity in manpower.

Criminal process involving children takes place in three distinctive stages, namely, pre-trial, trial and post-trial.

a
Arrest and Pre-Trial Process

It is during the process of arrest and the immediate possible detention in police custody that may predispose the child to possible harm or torture. Few incidents that took place recently bear testimony to this. 

Case 1

Two 11 year old students of arrested after they were caught for theft of several ‘Hotwheel’ cars at a 24-hour outlet. They were subsequently detained at the police lock-up before released eventually.

Case 2

A 13 year old boy, was arrested and detained in another police lock-up after a fight with another boy in school. The mother of the other boy made a police report and police came to the school and arrested him. Because his parents could not be contacted he spent the whole night in police lock-up, denied of bath and scolded harshly by the police officers before eventually released the next day.

The two instances are common examples of how children are treated when ‘suspected’ of transgressing the law. ‘Suspected’ because they were just arrested for investigation purposes yet authorities seem to think it fit to ‘punish’ or ‘teach them a lesson’ at this stage. International standards, including the CRC, clearly state deprivation of liberty should be used as a last resort and then only for the minimum possible period.  

Ideally, a child ought to be released on a bond pending investigation as this is promoted for most offences. In reality however, children mostly faced either one of the following obstacles: - either the parents cannot meet the bail requirements as previously mentioned, they usually come from lower income families. Alternatively, parents are not even in court to bail them despite efforts made to ensure their attendance. This phenomenon should not even be an issue as the Child Act 2001 mandates the attendance of parents in court proceedings involving their children and failure to comply subjects them to possibility of being fined up to RM5000 and/or imprisonment of not more than two years. 

For non-bailable or unbailable cases then remand in police lock-ups may be resorted to.
Currently, there are no special short-term detention centres for children thus they will be detained at the police lock-ups which currently do not provide sufficient facilities to cater for needs of children who are detained.
 While children are now properly separated from adult offenders in such detentions, they ought to be accorded clean change of clothes, food, religious requirements and reading materials and avoided from being given harsh treatment by the police officers. More importantly, they must be assured of immediate access to family members and legal advice.

Another protective feature accorded by the Child Act 2001 is that of assistance by Probation Officer in the event of arrest. Section 87 provides that upon arrest, a copy of the charge and related documents are to be transmitted to the probation officer so to assist him in preparing an informative probation report. Efforts are currently being undertaken by the authorities concerned but close monitoring is crucial to ensure the child’s rights are adequately safeguarded.  

Malaysia, in reserving Article 37 includes the following statements:

“A child in conflict with the law has the right to treatment which promotes the child’s sense of dignity and worth, takes the child’s age into account and aims at his or her reintegration into society. The child is entitled to basic guarantees as well as legal or other assistance for his or her defence. Judicial proceedings and institutional placements shall be avoided wherever possible.

The rights of children alleged or recognised as having committed an offence to respect for their human rights and in particular to benefit from all aspects of the due process of law including legal and other assistance in preparing and presenting their defence. The principle is that that recourse to judicial proceedings should be avoided whenever possible and appropriate.”

The promising words above indicate the Government’s support of any form of assistance to the child in conflict with the law. It is timely that such spirits are translated expressively in the form of statutory amendments to the Child Act 2001 and also the Legal Aid Act 1971 so to safeguard and assure such child to legal representation as a matter of course and practice.

b
Trial Process

Section 90(1-18) of the Child Act 2001 provides comprehensive trial procedure in respect to children. It is submitted that by conforming to both the letter and spirit of these provisions would be adequate in safeguarding the interests of children in court. 

Problems in trial process normally centres on administration rather than legal. For example, although provisions are in place mandating for the Court for Children to sit in a different building or room from that of normal sittings for the purpose of separating child ‘offenders’ from adults, currently it is difficult to comply due to infrastructure limitations. It is only in Kuala Lumpur the capital city that a room has been exclusively consigned as the Court for Children. In other states, the Court for Children sits on one specially allotted day and on other days this same room is used as an adult Magistrate Court. The setback to this situation is that the spirit of the Court for Children which is geared towards rehabilitative over and above punitive cannot be effectively discharged as the room is ‘shared.’ Secondly, the same Magistrate operates in both Courts thus implying that she is not a special adjudicator in cases involving children as most days of the week she is effectively a Magistrate manning adult offences! It is suggested that Malaysia ought to move along the practice in most other developed jurisdiction, notably New Zealand and Australia where in both of these legal systems, only an experienced barrister of a minimum of 16 years of practice in family law will be appointed to become the judge for the Youth Court or Family Court for obvious reasons.

c
Post-Trial

There is a variety of orders which may be ordered on a child upon the finding of guilt. Section 91 outlines these orders, ranging from the most lenient, namely, admonish and discharge; execution of bond on good behaviour; a fit person order; issuance of fine; probation order; sending the child to an approved school of if older, to Henry Gurney School (a rehabilitative institution); whipping of not more than 10 strokes of light cane and if above 14, a sentence of imprisonment of period allowed by the Sessions Court. The latter two infringe Article 37 as it amount to degrading treatment. It is submitted that in-depth studies are warranted to look into the various types of disposal of cases and to gauge the effectiveness in rehabilitating and reforming children. Representation of children is particularly warranted at this stage as in most cases, children opt to plead guilty rather than to claim for trial and it takes a legally qualified person to properly adduce mitigating factors to be considered by the Magistrate. Currently, the Bar Council provide some assistance at this stage by allowing law graduates undergoing their pupilage (legal internship) to prepare for their mitigating pleas and this goes some way in ensuring the voices of child offenders are heard prior to the case being finally disposed.

Children as Witnesses to Crime

Involvement of children as witnesses usually takes place in cases where they are victims of crime or they are witnesses to crimes committed in their presence. As the crimes are usually committed by adults, such trials are conducted in the ‘adult’ courts, which with its current set-up are intimidating to children, particularly younger ones. Studies have shown that child witnesses often fail in becoming effective witnesses not because they are untruthful but more because they become intimidated with the court surroundings, personnel and particularly, in confronting the perpetrator in the open court. If the offence charged is committed against her, chances are she is the sole witness to the crime and without sufficient testimony the case cannot stand.  It is gratifying to record that in this is an area where two significant milestones have been relatively recently attained. One, since 2003, children who need to appear as witnesses need not do so in the usual daunting prospect of the courtroom but may effectively discharge this duty by giving testimony from another room via the closed-circuit television link. Although this facility is currently available only in Kuala Lumpur, the capital city, efforts are underway to extend it to other states in Malaysia. Secondly, a special Child Protection Unit in the Royal Malaysian Police Force, to facilitate recording of children’s accounts of violence has been established since 2002 to cater for the special interests of children.
 Such recordings have been invaluable in assessing the cogency of the charge(s) and assisting the prosecution in deciding whether to proceed with the case or otherwise. As such recordings tap on the victim’s memory while it is usually still fresh on their minds; they tend to minimize the likelihood of fabrication as a result of coaching by an interested party. A Bill on Evidence of Children is currently being formulated to allow, among others, the tendering of these recordings to replace the examination-in-chief procedure in court thus saving the child from having to relive the trauma in court. 

STRATEGIES FOR IMPLEMENTING PARTICIPATION RIGHTS – WAY AHEAD FOR MALAYSIA

1. Right to Information 

A prerequisite to effective participation is information, as the Manual on Human Rights Reporting clarifies “… the child should be provided with the necessary information about the possible existing options and the consequences arising therefrom. In fact, a decision can only be free once it is also an informed decision.”
 This correlates with Article 13 on the child’s freedom to ‘seek, receive and impart information and ideas of all kinds’ and Article 17, which asserts the child’s general right to information. Applying these to the Malaysian juvenile justice context, the following would be required: -

a) dissemination of information on child’s basic rights by incorporating them in curriculum and making these information freely and easily available in the means of child-friendly brochures, leaflets, pamphlets and websites;

b) establishment of Child Advocate to act as independent counsel in cases involving      the child both in civil and criminal proceedings upon sufficient advice and facilitating the child in expressing her wishes freely and independently.

2. Participation Rights to be Reflected in Domestic Legislation

The Committee on the Rights of the Child has clearly underlined that article 12 and other articles identified as general principles should be incorporated into national laws and procedures. This would be one of the measures urgently needed in Malaysia for statutory recognition of such right to participation is necessarily a crucial prerequisite prior to any implementation efforts to be undertaken. To give practical effect to this strategy, amendments in the form of new inclusions/insertions are required to the following legislation:

a) Child Act 2001 (in all proceedings involving children, both public and private);

b) Law Reform (Marriage and Divorce) Act 1976 (private proceedings);

c) corresponding States’ Enactments on similar matters in private proceedings and

d) Legal Aid Act 1971 (for the provision of free or subsidised legal aid for children) and

e) All other relevant Acts involving children.

Statutory inclusions/insertions should incorporate not just the basic right of participation of the child in the form of provision of legal advice and representation but equally important, it should reflect articles 37 and 40 which require legislation and other measures to ensure the child’s participation in relation to his or her involvement in the juvenile justice system. Under Article 37(d) for instance, any child deprived of liberty has the right to prompt access to legal and other assistance as well as the right to challenge the legality of the deprivation of liberty before a court or other competent body. Similarly, under Article 40(2) (b), the child alleged as or accused of infringing the penal law has similar rights to legal and other assistance and to participate in a fair hearing, if necessary with the assistance of an interpreter.

Appropriate remedies for breaches of these participation rights must also be clearly spelt out in the legislation to ensure compliance to the law. 

3. Promotion of child’s participation via education, training and other relevant strategies

Awareness of the value of, and necessity for child’s participation must first of all be disseminated to the general public. This is crucial as prior to any introduction of legal and practical reforms, recognition of this vital right must first be put in place. Without such recognition, understanding and acceptance of such right, any efforts to promote and inculcate child’s participation may be curtailed. This may be done by including Article 12 in school curriculum, law schools’ curriculum, teachers’ training curriculum and other guideline and training manuals for professionals.

On a more specific platform, participation of children within the juvenile justice context should not be restricted during legal proceedings alone for participation is also important in prevention, planning and implementation stages, Para 3 of the Riyadh Guidelines states: ‘For the purposes of the interpretation of these guidelines, a child-centred orientation should be pursued. Young persons should have an active role and partnership within society and should not be considered as mere objects of socialisation or control.’ Additionally, the Guidelines propose active participation in delinquency prevention policies and processes, and strengthened youth organisations given full participatory status in the management of community affairs. 

For participation rights to be adequately recognised and given due weight, systematic training of all those working with and for children is warranted. Further, training should include the nurturing of abilities to develop participatory attitudes in children.

4. Drawing up of Guideline and Training Manuals for the Different Players involved in Juvenile Justice

Both training and guideline manuals for key players are necessary tools to encourage and ensure effective and meaningful participation of children embroiled within the juvenile justice system. Key players in the system include judges (particularly the Magistrate of the Court for Children who hears the bulk of child cases); prosecutors; legal counsels; social services officers/workers; probation officers; police officers; prison officers; teachers; health workers; immigration officers and other professionals who may come into contact with children. These manuals should contain measures to promote effective participation of children which include the use of appropriate language, which is not intimidating and confusing, and providing appropriate settings and procedures to enable children to be heard. Provisions for use of interpreters, translations, special materials and technology ought to be drawn to cater for all categories of children, without discrimination, including disabled children. This may include special arrangements such as provision for interpreters, translations, special materials and technology.

5. Establishment of Complaints Procedures

As recommended by the Committee on the Rights of the Child, provision of effective complaints procedures for children must be in place as part of the implementation of Article 12.
 The complaints procedure must be child-friendly so to enable the registering and addressing of complaints from children regarding violations of their rights and to guarantee adequate remedies for such violations. It is submitted that the provision of such procedures may be a challenging obstacle to surmount in Malaysia where there are in general cultural inhibitions with regards to questioning the authorities even by adults. This may be evidenced by the almost total absence of such procedures in many legislation including the Child Act 2001 itself.

6. Establishment of Monitoring Committees to Ensure Implementation and Use of Legislative Provisions relating to Children’s Participation

Legislation, although a necessary impetus in the case of Malaysia, on its own is hardly sufficient to ensure children’s effective and meaningful participation if it is not rigorously implemented and enforced. As such, Monitoring Committees ought to be established for the purpose of ensuring legal provisions are observed diligently. Currently, SUHAKAM (The Malaysian Human Rights’ Commission) acts as a watchdog overseeing the observation of all human rights instruments in Malaysia including the CRC but the Monitoring Committee envisaged for this specific purpose, to be adequate would be one that is not only vigilant in overseeing matters but is empowered to ensure compliance in the like of the Children’s Commissioners established in many developed countries.

********************************

� � HYPERLINK "http://www.unhcr.ch/html/menu3/b/treaty" ��http://www.unhcr.ch/html/menu3/b/treaty� 15-asp-htm.


� A child may be charged and convicted for offences punishable with death such as murder, drug trafficking and possession of firearms.


� Available for request from krigoli@unicef-icdc.it 


� See for example, SUHAKAM’S Report of the Roundtable Discussion on the Convention on the Rights of the Child, 19-20 January 2004 and Proceedings of the 5th National Conference on Child Abuse and Neglect “Child Protection- Current Status, Future Directions , 3-5 Nov 2000, organized by Malaysian Association for the Protection of Children, in collaboration with Malaysian Council for Child Welfare, sponsored by UNICEF, 2000.


� Innocenti Digest 3, at p 3.


� Rule 4.1.


� Innocenti Digest 3, at p 4. When the Child Bill was being drafted there was suggestion by the Drafting Consultants to lower the age of criminal responsibility to 7 and because this proposition was made not based on explicit nationwide studies but rather due to perceived public pressure owing to the ‘perceived’ increase of child offenders, it was vehemently rejected in one consultation workshop. See Mimi Kamariah Majid, Recommendations for Amendments on Laws pertaining to Social Vices,’ in Stiti Zaharah Jamaluddin et all, Mimi Kamariah Legal Series:Child Act 2001, at p 3.


� Section 82.


� Section 83.


� Section 113.


� Offences such as murder, drug trafficking and possession of firearms.


� Section 11(5).


� England and Wales and Malaysia have both acceded to the Convention.


� Experiences are drawn from England and Wales owing to historical legal connections. Much legislation in Malaysia is based from those in England and Wales, notably laws affecting the family.


� The duties of the guardian ad litem are laid down in Family Proceedings Courts (Children Act 1989) Rules 1991 (SI 1991/1395), r.11. In addition, a guide entitled A Manual of Practice Guidance for Guardians ad Litem and Reporting Officers (1992), published by the Department of Health has been issued specifically to assist them in discharging their duties. Recent changes that have taken place in England and Wales will not be discussed in this section as the main intent is to give a brief account on how this system began and developed.


� DHSS, Report of the Committee of Inquiry into the Care and Supervision Provided in Relation to Maria Colwell (1974) para.227. For a historical and contemporary analysis on the role of the guardian ad litem, see Timms, Children’s Representation, A Practitioneer’s Guide, 1995.  See also Lowe and Douglas, op.cit., 552-560.


� This Act amended the Children and Young Persons Act 1969. 


� S.64. 


� See s.32A(1) of the Children and Young Persons Act 1969, added by s.64, Children Act 1975.


� For the background on the law on separate representation, see Bromley & Lowe, Bromley’s Family Law, 7th Ed., Butterworths, 1987, pp 460-461. 


� See Timms, op.cit., pp 82-83. This was due to insufficient resources.


� The Children Act Advisory Committee, Annual Report 1993/1994, p.54.


� This was the guidance laid down by Sir Stephen Brown, President of the Family Division in R v Cornwall County Council [1992] 1 WLR 427.


�  See Timms, op.cit., p.103. 


� Previously known as the Juvenile Court, established under the Juvenile Courts’ Act 1947, which had since been repealed by the Child Act 2001, and renamed the court as the ‘Court for Children.’


�  See Child Protection Act 1991, s.22(5).


� See Aneeta Kulasegaran, ‘The Child Act – A Critique’, paper presented at the 11th Malaysia Law Conference, November 8-10, 2001, pp 9-10.





� Article 4 of the Convention. See also Aneeta, op.cit.





� Section 46(2)(aa).


� Section 46(2)(bb).


� Abdul Hadi Zakaria, ‘Juvenile Delinquency: Its Relationship to the Family and Social Support,’ in Cho Kah Sin & Ismail Mohd Salleh (eds), Caring Society: Emerging Issues and Future Directions, ISIS Malaysia 1992, pp 133-149 at 134.


� Section 30(6).


� Section 88.


� Section 84(3).


� See Report by Group 6 on Criminal Justice System and Criminal Procedure s Involving Children, Report of the Roundtable Discussion on the Convention on the Rights of the Child, SUHAKAM, 2005 at pp 76-78. 


� Previously matters involving children are assigned to the Special Investigation Unit (before that Sexual Assaults’ Unit) which handles matters concerning women and children.


� P. 426.


� See the various recommendations made by the Committee in response to the respective State Parties’ Reports as stated in Implementation Handbook for the Convention on the Rights of the Child, pp 171-172.
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