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INTRODUCTION

In many ways, Canada, and the Province of Saskatchewan, are good places for children to live.  They are relatively safe and free of conflict with basic programming and health services available to all residents.  That is not to say that there are not disparities.  Indigenous Peoples, both adults and children, are over represented in our prisons and the majority of children in the foster care system are Indigenous.  Children remain the only people in Canada vulnerable to corporal punishment legally.  Lastly, although Canada was a signatory to the United Nations (UN) Convention on the Rights of the Child (CRC) in 1990, ratifying the treaty in 1991, even today in many forums, Saskatchewan children are often not afforded their basic participation rights under Article 12 of the CRC.  

The Saskatchewan Children’s Advocate Office was established in 1994 and developed a Vision Statement that is underpinned by a vision that “the interests and well-being of children and youth are valued in our communities and in government practice, policy and legislation”.  As part of our Mandate we have the authority to act as a voice for children in recommending “improvements of programs for children to the government and/or the Legislative Assembly”. 

It is our sincere belief that there is a strong obligation on the part of the Saskatchewan Government to uphold the spirit and intent of the UN CRC since Canada, including the Province of Saskatchewan, became a signatory to the UN CRC in 1991.  This commitment must extend to all legislation that Provincial Governments enact, which affect the lives of children.  In this regard, the UN Committee on the Rights of the Child stated the following in its Concluding Observations to Canada in 1995:

In view of the fact that the Convention can only be referred to before the courts as a means of interpretation of national legislation, the Committee recommends that further steps be taken to ensure the effective implementation of the Convention at the national level.  In this regard, the Committee also wishes to emphasize the importance of taking action to ensure that the general principles of the Convention, particularly those relating to non-discrimination, the best interests of the child and the respect for the views of the child as guaranteed under articles 2, 3, and 12 respectively, are reflected in domestic law.  With regard to article 12 in particular, it is recommended that children be provided with the opportunity to be heard in judicial and administrative proceedings.

At the Children’s Advocate Office, in all facets of our work, we treat young persons as full citizens and participating members of society.  Incorporating youth voice is a fundamental principle of all work conducted by our Office.  In accordance with Article 12 of the United Nations Convention on the Rights of the Child, all young persons are to be provided with an opportunity to express their views in matters concerning them.  Our Office believes that this includes the right of all Saskatchewan children and youth to be provided with the opportunity to express their views, to their maximum capabilities, in relation to all new policies, programs and legislation developed to serve them.  Our Office continues to be guided by the expression, “Say Nothing About Me Without Me” 
– a constant reminder that children and young people ought to be included and invited to participate in matters that impact upon them.

In recent years, our Office has had the benefit of working with various youth network groups – such as the Provincial Youth Delegation, the Saskatchewan Youth in Care and Custody Network and the National Youth In Care Network.  Recently, we have had 2 young persons on staff in term positions – one who has functioned as a Youth Facilitator/Coordinator and the other, who has functioned as a Rights Advocacy Project coordinator. Having young persons as staff within our Office means that they are readily accessible to us and that they can continually challenge us to consult with them on matters affecting young people.  

It is in this vein that we submit an example of Saskatchewan legislation where the “opportunity to be heard in any judicial and administrative proceedings” is not entrenched and of which our Office is very concerned.  The Child and Family Services Act (CFSA) often does not afford a direct voice to the children in the very proceedings, which decide their safety and future well-being, having regard to the capacity of their family members to meet their long-term needs.  

THE RESTRICTION OF THE CHILD’S RIGHT TO PARTICIPATE IN CHILD WELFARE CASES

This is an issue that has been identified within our Office for systemic advocacy because of the number and scope of individual cases where vulnerable and disempowered young persons feel that their voices are given inadequate consideration within the court process in child welfare proceedings.

The right to access to justice, and more particularly, the right to be heard in judicial and administrative proceedings for children in Saskatchewan child welfare cases is being negatively impacted by the limitations set out in The Child and Family Services Act.
 The CFSA is not consistent with providing children with the level of participation espoused by ratifying members of the UN CRC.
  

In Saskatchewan, legal representation for children is the norm in cases where criminal charges have been brought against them; however, in child welfare proceedings involving a child’s safety and best interests, the scenario is the opposite. The CFSA expressly excludes the right of representation for a child in child welfare proceedings by denying him/her the right to be a party. If not a party to the proceedings, there is nothing to compel a court to allow a child direct participation in the proceedings. 

Article 12(2) of the UN CRC states that “the child shall in particular be provided the opportunity to be heard in any judicial or administrative proceeding affecting the child, either directly or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law”.
  Clearly, the goals of the UN CRC have not been incorporated into Saskatchewan’s domestic law, as the CFSA restricts the child from participating by restricting his/her inclusion as a party to the proceedings. Section 29(2) of the CFSA states that:

Notwithstanding that a child receives notice pursuant to clause (1)(a), the child shall not be considered a party to the protection hearing.
 

The CFSA does allow a court to consider the child’s voice in determining what constitutes a child’s best interests.  Section 4 of the CFSA states that “the Court shall take into account where practicable the child’s wishes, having regard to the age and level of the child’s development”.
  Section 4 appears to address the issue of “best interests” as defined in the legislation; however, the CFSA does not define what “where practicable” means, and, therefore how it will be applied. Does it mean that a child will be able to participate where it is practicable for the court to arrange for the child to be heard, or when it is not practicable to obtain the views of the child based on his/her age and ability to understand the process?  The definition creates a possibility that a child may not be heard based on logistics or convenience, rather than upon the child’s ability to communicate his/her interests.  The result is that a child’s views may not be incorporated into a decision that is ostensibly being made in his/her best interests. Secondly, if a child is not of sufficient age and maturity to convey to the court his/her views, should someone not be looking out for those specific interests, as opposed to those of the state, the parents, or other individuals with standing? The process also runs counter to the proposition that “the best interests of the child shall be the primary consideration in all actions concerning the child” as outlined in Article 3 of the UN CRC.

Examples of how the CFSA works against children’s participation has been addressed in some Saskatchewan jurisprudence to date.  In both T.L.F. (Re)
 and R.M.S. (Re)
, counsel for the state were opposed to independent legal representation for children and argued that it was not required, as the Department of Social Services and the First Nations agency represented the best interests of the children. In both cases Judges found that the interests of the parties involved were not the same. Children’s interests could be in conflict with the interests of the state, the parents or other parties with standing. Since there was no statutory provision enabling children to have legal representation, given that the CFSA excludes them from being considered parties, counsel for the children were appointed under the inherent jurisdiction of the Superior Court in which the two cases were heard. If these cases had been heard in provincial court, the Judges would not have had the power to appoint counsel and confer party status upon the children.

By not allowing a child direct access to participate in child welfare judicial and administrative proceedings and allowing input only at the benevolence of a Judge, who happens to preside at a superior court level, the CFSA is constructed to limit a child’s true and meaningful place at the centre of proceedings where significant decisions are made about their lives.  Blocking the child’s participation also runs afoul of Article 9(2) of the UN CRC wherein the Article states that:

…[in] any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to participate in the proceedings and make their views known.

Where Article 9 states that “all interested parties shall be given the opportunity to participate”, how can the state argue that the child is not an interested party? If every viewpoint is to be considered, where is the voice of the child?

Ultimately, how a child’s participation is ensured is through strong legislation with the child’s right to participate and have his/her voice heard entrenched in the statute. Otherwise, in Saskatchewan, a child’s participation is left to a number of unpredictable variables: the particular level of court hearing the case; the subjective experience of the presiding Judge with respect to the utility of child representation; and the willingness and capacity of counsel to identify the child’s separate and distinct interests from the conflicting needs and desires of the other parties involved. 

In Canada, every province has its own statute dealing with child protection as “child welfare” falls under the provincial head of constitutional powers.  Most provincial child welfare statutes recognize that a child is entitled to separate legal representation where it is deemed to be in the child’s best interests; where it will allow a child’s perspective to be put fourth; where the child has capacity to instruct counsel; or where the child’s specific interests differ from those of the parent or state. It is noteworthy that Saskatchewan is the only province that expressly denies a child the right to participate.

The model used in the Province of Ontario gives effect to the independent role of child’s counsel in judicial and administrative child welfare proceedings.  The model, based on recommendations made by the Professional Conduct Committee of the Law Society of Upper Canada, reflects the importance of the right to have children’s voices and interests presented, but also of the importance of the independence of child’s counsel.
  For example, this independence allows the child’s counsel to make voluntary and informed choices as to the actions he/she will undertake on behalf of a child without being encumbered by a particular role that imposes limitations, or directs a lawyer to act in a certain way.  This model also reflects the value of direct youth participation, which is the foundation, upon which Article 12 is constructed.

In Saskatchewan, the provincial government has maintained legislation that restricts the full participation of children in judicial and administrative proceedings.  In this regard, the CFSA makes no reference to the rights of children and young persons generally and under section 29(2) explicitly confers “non-party” status upon children and young persons at the center of child protection proceedings, regardless of age.  In addition, the CFSA does not specifically mention or set out any mechanism for independent child representation to be ordered by the Court.   There is no presumptive right for children to be heard, or to have their specific interests represented in the process.  

This two-tiered checkerboard and inconsistent approach to independent child representation in Saskatchewan appears to be fundamentally unfair and arguably leads to unequal treatment under the law. What is needed, in our view, are amendments to the CFSA, which will remove section 29(2) of the legislation and make children full parties to child protection proceedings, allowing them true meaningful participation in judicial and administrative child welfare decisions that have such a pivotal impact on their lives, perhaps at a particular age threshold, such as age 12.  Under section 70 of the CFSA, for example, any party to a child protection proceeding has the right to be represented by counsel.  Thus an amendment making children of a certain age parties to child protection proceedings would at least enable our Office to make appropriate referrals for Legal Aid representation even prior to a first court appearance.

In addition, amendments to the CFSA should, in our view, create a mechanism for independent legal representation that will have uniform application across all court levels.  Such a mechanism should also require the presiding Judge to consider whether legal representation is required for the child before the court according to explicit statutory presumptions that will trigger an order for independent legal representation, unless rebutted, or at a bare minimum, require the court to consider whether such independent legal representation is required according to prescribed statutory criteria, in order to avoid judicial discretion being exercised in an arbitrary manner.  There will also have to be a sustainable administrative and funding structure in order for independent legal representation not to fall by the wayside as just another failed pilot project. Judicial and legal education will also be key considerations in breaking down the resistance to independent legal representation.  

As to the “value added” role of child’s counsel, it is important to recognize that the interests of a child or young person may be different from those of his/her parent, the Department of Community Resources, a First Nations child and family services agency, and other extended family members who may have been added as parties to the proceedings.  As well, a lawyer representing the “interests” of a child is performing a different function than a lawyer for the Department who is presenting a subjective view as to the child’s “best interests”.  In addition, we would submit that experience in other jurisdictions has demonstrated that the child’s counsel can add value in the following respects:

(a) By ensuring that the child fully understands all the options available; 

(b) By protecting the procedural, substantive and constitutional rights of the child both on an interim and final order basis, as well as all appeal rights;

(c) By testing the evidence of the other parties through cross-examination, calling independent evidence and making submissions to the court, all with the child’s views and preferences in mind;

(d) By potentially advancing strategies and options not considered by the other parties, such as an assessment or mediation;

(e) By potentially advancing a recommended disposition not being offered by the other parties; 

(f) By acting as an intermediary, who can sometimes facilitate a settlement, or at least narrow the issues in dispute;

(g) By providing some clarity regarding the child’s interests when there are multiple parties and plans before the court; and

(h) By ensuring that there is not excessive delay in the final disposition of the case so that a permanent plan for the child can be implemented at the earliest possible opportunity.

CONCLUSION

Saskatchewan has a proud legacy to draw on when reflecting on rights.  Tommy Douglas, a former Premier of our Province and founder of Medicare, was commemorated by our Government in our Centennial year for his contribution to the development of the Saskatchewan Bill of Rights in 1947.
  The Saskatchewan Bill of Rights ensures that all people are protected against discrimination and that each person has the right to fair treatment at the hands of Government.  This legacy of rights is now part of Canadian constitutional law and applies to all peoples in Saskatchewan, including our children.  

More recently it has been suggested that the 3 primary features of the rights-based approach are as follows: 

1. All rights are equal and universal; 

2. All people - including children - are the subject of their own rights and should be participants in development, rather than objects of charity; and

3. An obligation is placed on States to work towards ensuring that all rights are being met

The challenge for Saskatchewan and Canada is to translate theory into action in order to ensure that we are complying with our international obligations.  This was found to be a significant concern in the Interim Report recently delivered by the Standing Senate Committee on Human Rights.  In this regard, we have to make government departments, policy-makers, legislators, Judges and all relevant community advocates and stakeholders more aware of the principles contained in the UN CRC and begin to see it explicitly referenced in policies, practices and legislation.  It should also be read as a companion document - in conjunction with both the Canadian Charter of Rights and Freedoms and the Concluding Observations of the UN Committee on the Rights of the Child.

It is our hope that through the various processes used in our Office, “we can bring about a change in societal attitudes so that children and youth are seen as full rights-holders, whose fundamental dignity is always respected and valued within government and in our local communities”. 
 

We have all heard the phrase, “It takes a village to raise a child”; however, we prefer the inversion of that phrase, coined by the Communities For Children organization in Saskatchewan, “It takes a child to raise a village”.  This paradigm shift requires all of us to see children and young persons as individual rights-holders and citizens, who are capable of contributing to society in a dynamic and evolving manner.  This, in turn, places an obligation on all of us to create genuine and welcoming opportunities for children and young people to participate to their fullest capabilities.  This includes but is not limited to a child’s right to participate and be heard in child welfare proceedings that will impact their very lives and well-being both in the present and the future.

APPENDIX – RECOMMENDATIONS

1. That legislation affecting the rights and interests of children explicitly endorse and incorporate the principles of the UN CRC and stipulate that such children are parties to the relevant judicial or administrative proceedings

2. That legislation affecting the rights and interests of children in judicial and administrative proceedings explicitly provide all decision-makers with the authority to order independent legal representation for such children, regardless of court level or the nature of the tribunal, in order to ensure equal and uniform treatment of all such children under the law

3. That legislation affecting the rights and interests of children in judicial and administrative proceedings explicitly provide all decision-makers with prescribed criteria by which they can determine whether independent legal representation would be appropriate, in order to avoid decision-maker discretion being exercised in an arbitrary manner 

4. That there be a sustainable administrative and funding structure in order for independent legal representation not to fall by the wayside as just another failed pilot project

5. That judicial and legal education be planned and implemented in a comprehensive manner, using teleconferencing capacity where available, in order to break down the resistance to independent legal representation for children and reach the greatest number of participants
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