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Presentation  


The Social Movement for the Rights of the Childhood, Adolescence and Youth in Guatemala, in representation of the Civil Society of the State of Guatemala, rises to the high consideration of the Distinguished Members of the International Committee of the Children’s Rights, the Alternative Report, to the First Report of the State of Guatemala on the execution of the emanated dispositions of the facultative Protocol of the Convention of the United Nations on the Boy's rights, RELATIVE TO THE PARTICIPATION OF CHILDREN IN ARMED CONFLICTS."  

This Alternative Report has been elaborated keeping in mind the orientations approved by the Committee in its 736ª session, corresponding to the 28º period of sessions, celebrated on October 3, of the year 2001  (Ref: CRC/OP/AC/1 - November 14 2001 - Spanish), regarding the reports that must be presented by the member states with arrangement to the paragraph 1 of the Article 8 of the Facultative Protocol of the Convention on the Children’s Rights, RELATIVE TO THE PARTICIPATION OF CHILDREN IN ARMED CONFLICTS.  
Without affecting the considerations that the Social Movement formulated, about the contents of the First Report of the State of Guatemala, on the execution of the dispositions of the facultative Protocol of the Convention of the United Nations on the Children’s Rights, RELATIVE TO THE PARTICIPATION OF CHILDREN IN ARMED CONFLICTS", we consider, to point out to the attention of that Committee, that the First Report of the State of Guatemala on the mentioned Protocol, was presented with a notorious delay of more than two years, according to the date in which that Protocol, entry into force for Guatemala, according with their own Report, that was in the month of May of the year 2002, this delay has caused difficulties for its execution by virtue of that the possibilities of its implementation deferred so much politically as materially.  

Considerations to the Content of the First Report of the State of Guatemala  

1. Presentation and Introduction  

   1.1. The First Report highlights in an expressed way, that there was recruitment of minors, for both parties involved, and to this date, it has lapsed, ten years since the Agreement of Firm and Durable Peace were sign in 1996, the State of Guatemala, however, the fact of the ranges of ages doesn't exist of those recruited, neither which was the destination of this minors, a coherent politic of psycho-social attention has not been presented for the boys and girls, victims of this recruitment, that cause a social problem of widespread violence that stands out at the present time. That lack of psycho-social attention, provoke that the children and girls, that received a direct aggression to their rights, to reproduce violent systems of survival, along to this fact,  the Guatemalan State,  doesn't have real statistic information,  that may allow to ponder, the quantity of children and girls recruited during the internal armed conflict.   

1.2. One of the complicated tasks, to implement a rehabilitation program for the boys and girls affected in the time of the armed conflict, has been the search of lost or missing children, the location and relocation with their family or ethnic group, since in their great majority, belonged to indigenous towns, of the conflict areas where operated guerilla and civil self-defense groups -PAC -.   

1.3. The reinsertion programs don’t contemplate children, and compensation for deaths during armed conflict is constituted only for widows, ex guerrillas and ex patrol men of civil self-defense. However it is considered for us, the Civil Society, that in 1996, when   the demobilization of military forces took place marked the beginning of the development of a new policy of State, prohibiting the recruitment of minors in the military and civil security forces of the country. It is valued also, that after the signature of the peace agreements reinsertion programs began for the former guerilla fighters, among which it is calculated that there were 214 minors, and however these programs lack of psycho-social attention.    

1.4. The Civil Society, has deeply contributed to the process of consolidation of the peace and it has been directly involved on the development of the  process, also it collaborated closely with the Mission of United Nations for the Verification of Paz -MINUGUA'S Agreements -, particularly in the areas more affected by the armed conflict, giving pursuit to the programs implemented for the victims of this conflict, especially in what refers to recuperating data, on orphan children and widows for the National Coordinator of Widows from Guatemala -CONAVIGUA -. For these tasks it has been extremely useful the work carried out for a group of Forensics belonging to NGO´s inclusively in the secret cemeteries, of those who have been victims of threats, and coercion, after having signed the peace in 1996.  

2. Comments on the First Article of the Protocol  

"The states parties should adopt all the possible measures so that any member of his armed forces, under 18 years of age, will not participate directly in hostilities"  

2.1. The Civil Society manifests its concern, because the State continues its policy of invigoration of the army, and the involvement of the troops in activities that concern only to the civil forces, in this sense a combined patrolling has been implemented between the Civil National Police and the Army, what has allowed that groups of soldiers were incorporated to the program of surveillance in the streets. This way it is sought on the part of the Government, to promote the citizen’s security, but the results have been null, since it has not diminished the level of violence and murders - many of those victims were minors - that take place every day, especially in the marginal areas of Capital City. Furthermore we have been able to verify that the Government has requested an increment of the budget of expenses for the Army, in the Project of the National Budget for the period 2007, violating his commitment  to reduce this budget and to reduce the number of troopers, officials and war material, of the army in times of peace, this patrolling justify, in some way the repression against adolescent´s groups with special characteristics <tattoos, forms of dressing,  place of residence, forms of speaking>.   
During the year 2005, 418, children's violent deaths and adolescents were counted, of this total 84% were caused by firearm; 83% of the total of these children and adolescents, whose ages oscillates between the 13 and 17 years, and 62%  belonged to the masculine sex, most of deaths take place by firearm, specially long weapons as the, AK-47 and 9mm, same caliber that is used officially by the combined forces of the Civil National Police and the army;  

The above-mentioned demonstrates according to the following chart:  

 STATISTICS OF VIOLENT DEATHS OF BOYS, GIRLS AND ADOLESCENT YEARS 2005-2006     

YEAR 2005, CAPITAL CITY:  

· 182 Violent deaths, of which we can determine the following parameters:  
· 83% of the deaths take place for firearm (151)  
· 70% take place in the schedule of late and night (among the 6 and 12 of the night)  
· 90%  without a motive  of the crime   
· 83% the age oscillates between 13 and 17 years of age  
· 12% the age oscillates between the 0 and 3 years of age  
· 62% belong to the masculine sex  

· 58% of the deaths take place in the Department of Guatemala (Capital City and rest of municipalities)  

(More violent zones 1, 7, 12 and 18 of Guatemala City, Mixco and Villa Nueva)  

YEAR 2005, INTERIOR OF THE COUNTRY:  

· 236 Violent deaths, of which we can determine the following parameters:  
· 73% of the deaths take place for firearm (172)  
· 65% take place between 6:OO in the morning and 19:OO hours in the evening  
· 93% without a motive of the crime.  
· 82% the age oscillates between 13 and 17 years of age  
· 79% belong to the masculine sex  
· 46% of the deaths take place in the following Departments, in its order: Escuintla, Peten, Quetzaltenango and Jutiapa  

STATISTICS OF VIOLENT DEATHS OF BOYS, GIRLS AND ADOLESCENT YEAR 2006     

YEAR 2006, CAPITAL CITY:  

· 59 Violent deaths, during the first trimester of the year, of which we can determine the following parameters:  
· 84% take place for firearm  
· 62% take place in the schedule of late and night (between the 18:OO  and 24 hours)  
· 29%  without a motive of the crime  
· 85% the ages oscillates between 13 and 17 years of age  
· 04% the ages oscillates between the 0 and 3 years of age  
· 88% belongs to  masculine sex  
· 46% of the deaths take place in the Department of Guatemala.  (Capital city and municipalities)  

(More violent zones 1, 7, 12 and 18, of Guatemala city, Mixco and Villanueva)  

YEAR 2006, INTERIOR OF THE COUNTRY:  
· 57 Violent deaths, during the first trimester of the year, of which we can determine the following parameters:  
· 70% take place for firearm  
· 63% take place in the schedule of late and night (among the 6 and 12 of the night)  
· 54% without a motive of the crime  
· 91% the ages oscillates between 13 and 17 years of age  
· 88% belong to masculine sex  
· 58% of the deaths take place in the following departments, in its order: Escuintla, Quetzaltenango, Quiche, Chiquimula and Suchitepequez.  
This situation becomes worse for the lack of action of the entity in charge of the penal persecution, that is to say the General Attorney office (Ministerio Público) which attributes this violent deaths to rivalries among gangs, that which has already been denounced by the Ombudsman, as a “ SOCIAL CLEANING."  
Casa Alianza recently informed, that the Committee against the Torture of United Nations, after examining the 4º. Periodic report of Guatemala, in sessions celebrated the 4 and 5 of May of this year, and in session celebrated on May 17 of this same year recommended in an expressed way to the State of Guatemala: "To repeal all legal disposition that authorizes the army of Guatemala, to intervene in police activities of prevention of the common crime rate"  
This Committee also requested the State of Guatemala, to give information on the measures adopted to comply with the recommendations related to the accusations of “social cleaning” and the systematic murder of adolescents.  

2.2. The Civil Society values the decisions of a new legislation, Law of Civic Service approved in the year 2003 and the legislative review of the Army’s Constituent Law  concerning the military conscription, that the Guatemalans will carry out when turning the 18 years of age, however remarks, that the government instances have not carried out, effective campaigns of promotion of this norms, that enables to  produce a contrary effect, since culturally the Guatemalan mothers continue with the practices  of " delivering" male children when turning the 16 years of age, so that the army will return and convert them in men,  mainly in oriental regions of the country. Nevertheless the prohibition of this recruitment, the State does not avoid this practice and does not rejects them; particularly because of the fragility of birth registration offices in the whole country, causing that identity certificate may be extended to children under 18 years of age, so the voluntary recruitment of this minor is authorized.  
2.3. Although the Global Agreement on Human Rights, as part of the Agreements of Peace, emphasizes in the Agreement on the Invigoration of the Civil Power and the new roll of the Army in a Democratic Society that establishes, the administrative instances in charge of control over the execution of such legislative measures, including the proposals for a legislative review of the Army’s Constituent Law, the truth is that implementation of this global agreement  has not been possible, resistance still exists on behalf of high rank officers of the Army, to develop actions to comply with the agreements of peace and the human rights, as  it is pointed out in the previously.   

2.4. The Civil Society shares its satisfaction for the disablement of the Estado Mayor of the Presidency, considered as one of the elite bodies of intelligence of  the army,  and that  worked on repression and citizen’s control, its members were accused recently of committing countless criminal acts and violations to the human rights, with total impunity, however, any process of criminal persecution for such acts has not begun, to any of their former members, except for very concrete isolated cases that began before its breakup, like the Case of Anthropologist Mirna Mack's and two or three other cases against high rank militaries, that formed part of that elite body. Members of this group are also accused of other crimes like drug traffic, car thefts and kidnappings, committed during the previous régime.   

3. Comments on the Article 2 of the Protocol  

3.1. The Civil Society considers that there is as a relative advance in reference to the Law of Civic Service, because it regulates the option of military service or social service, when people reach its age majority. In this sense, according to the Guatemalan legislation, the people under 18 years of age are excluded absolutely of lending these services and consequently the children. However the effective demilitarization of the armed forces inside the Guatemalan society, is very far from to be carried out, this situation is confirmed with the recent demonstration organized by groups of retire self defense civil patrols, and retire military, creating, a defense association of the army. The Civil Society will express its opinion about the convenience or not of the complete dissolution or disappearance of the armed institution.
4. Comments on the Article 3 of the Protocol  

4.1. The Civil Society considers that the State of Guatemala has fulfilled the dispositions and declarations contained in the binding Declaration  formulated simultaneously by Guatemala on April 30 of 2002,  to the signature of the instrument of ratification of the Facultative Protocol, saying: " Guatemala won't allow the compulsory recruitment in the armed forces, of people under 18 years of age; and, to the tenor of the article 3 paragraph 4 of the facultative  Protocol of the Children’s Rights Convention, relative  to the participation of Children in armed conflicts, the description of the Safeguards to be adopted to assure that they won't be carried out recruitments for the force or for coercion, will be presented in a later moment". However the description of these safeguards has not been presented, there is an emptiness in its conventional declaration so that it can’t be determine indeed, if up to this  date there are not recruitments, neither volunteers, neither mandatory of minors in Guatemala.  

5. Comments on the Article 4 of the Protocol  

5.1. The Civil Society manifests its serious concern for the existence of armed groups, of organized crime that operates unpunished in Guatemala, with nexuses in the structures of the State. The existence of criminal gangs that recruits minors to commit crimes against the civil population, the minister of interior and other authorities, have not been able to stop, or to diminish the actions of such groups. Official data of civil intelligence don't exist, to determine the children's percentage recruited by these criminal groups that it discriminates them, victimize, executes and tortures them, in most of the cases the members of this gangs are accused of diverse crimes, however a serious and effective investigation doesn't exist to legally punish them there are many members of those denominated gangs " Maras " (Mara-18, Mara Salvatrucha") detained in the jails of the country, and it is considered that the number of their members that acts with total impunity surpasses the hundred thousand individuals, many of which are under 18 years of age, recruited through threats and coercion . It also worries the Civil Society is that lately, such gangs have recruited girls to use them as concubines and this way to pass unnoticed by the authorities of the police, causing the indiscriminate murder against adolescent women, considering their vulnerable condition, they are the first ones to fall knocked down by the violence of their environment.  
5.2. Concerning armed groups of the organized crime devoted to the traffic of drugs and other illicit acts, it is not official truthful information of the State, to establish if these organizations recruit minors to commit their crimes. However the  general perception is that they use them for  traffic, distribution and retail of drugs, since its condition of minor, it is not possible the imposition of severe punitive sanctions as to the adults, in this context on August 15, of the year 2005,  a confrontation took place among the Mara's 18 members and the Mara Salvatrucha, that are in prison in different jails of the country, with a tragic balance of deaths and wounded, having as bottom of the dispute the break of the SOUTH, this bloody dispute, was the offer of the cartels  that distribute drugs, of assigning territories for the distribution of drugs to the members of the two gangs. 
5.3. The Civil Society appreciates the negotiations that the Government is carrying out with United Nations for the creation of the Commission for the Investigation of Illegal Bodies and Secret Apparatuses of Security - CICIACS - as an instance of the highest level, to pursue the Organized Crime, however this negotiations have not overcome the political will for his creation and it continues spreading the same speech on the efforts that is being done since the previous Government. In the year 2003 the creation of this instance was announced and it was designated an Special Attorney with wide solvency moral and high knowledge on International Law on Human Rights, Humanitarian International Law and International Public Law, as well as with an ample formation and experience in the International Penal Law and in the International Organisms, but it never ended up being summed up its appointment, neither the structuring of the CICIACS like this jurist conceived it, under the help of United Nations and cooperation of other countries, according to what the jurist had conversed with the General Secretary's Sergio Vieira, Special Correspondent , with a  supranational dimension. The current government modified the structure of the CICIACS substantially and it proposed him to be totally subjected to the General Attorney office and only with accusation functions that allowed an open confrontation between the local and international criminal organizations that operate in Guatemala openly.  

6. Comments to the Article 5 of the Protocol  

  6.1. The Civil Society maintains a permanent surveillance on the effective application of the protection precepts to the Children’s rights, however very deeply concern with the undermining of the will of the State, caused specifically by groups that represent particular interests, in the interference of legal resources outlawing  the normative value of the international treaties and conventions on human rights, this way the previous Court of Constitutionality, granted the nullity of the law that incorporated to the   internal juridical system the Hague Convention relative to the Protection and  Cooperation in  regards to International Adoptions, what I cause the non execution of the conventional obligations that the State assumed when adhering to this convention. In their resolution the previous Court of Constitutionality limits the ability of the Executive the imperious of directing the international relationships. The arguments fenced by these groups are based in that is not textually specified in the Political Constitution of the Republic that has the president of the republic has the faculty of ADHERING TO, however to the treaties that it considers of benefit for the State, practices it international in this imperious counts 69 international instruments from the year 1951 in that Guatemala, consented to treaties and conventions by the e figure of the ADHESION.   
6.2. For the Civil Society it is important and there is not any doubt regarding the supremacy of the international conventional law of the human rights on the internal classification of Guatemala, including the own Constitution by virtue of that, regarding the Judicial Organism, the own Constitution of Guatemala settled down in the Article 204 the following thing: " …The judiciary in all resolution or sentence will observe the principle that the Constitution prevails on any law or treaty". However, this is a norm of general character that indicates the judges the normative hierarchical order in the Guatemalan juridical system, but the Article 46 is a constitutional precept that contains an exception to that general rule and it should be interpreted this way and applied.   

7. Comments to the Article 6 of the Protocol  

7.1. The Civil Society manifests in this item, the lack of political will of the State and the omission as for the adoption of juridical, administrative measures and of another nature to guarantee the effective application of the present Protocol, so far in this legislative, period doesn't exist the recent approval of norms that readecuen the juridical classification of protection to the childhood, mainly in agreement with the Convention of the Boy's Rights and his medical protocols. The polarization of the political forces in the Congress has hindered and relegated to a second plane the calendar legislativa in favor of the childhood.  

7.2. also the Civil Society values the approval of the Public Politics of Integral Protection of the Childhood and the Adolescence, according to Governmental Agreement 333.2004, however the human resources, materials and financial, for its development according to the enclosed plan to the same one, they have not been assigned to any government entity and she/he is considered that next year the state investment in topics of childhood doesn't overcome 5% of the total of the budget of expenses of the nation, since in the economic item it subsists the idea that the financial resources for the childhood constitute an expense of the State and don't unite investment in human capital.    
7.3. For the Civil Society it is extremely important to stress the preeminence of the international law of  human rights on the internal, included  the own Constitution of the Republic of Guatemala, guaranteed by the Article 46 of the Constitution and for the Articles 3 and 114 of the Law of Amparo, Personal Exhibition and of Constitutionality. On the other hand, the full effectiveness of the international law as a group of principles, rules and international practical, it is picked up by the Article 149 of the Constitution and in the Articles 140, 141 and 142 are sustained the capacity of the State of Guatemala, to act as subject of full right in the international juridical order.  

8. Comments to the articulate 7 of the Protocol  

8.1. For the civil society, the attendance of UNICEF, the OACDH and other bilateral and multilateral institutions are of the biggest transcendence, to achieve the execution of the objectives of the Facultative Protocol. We estimate that it will be necessary the continuous accompaniment of the organs of the System of the UN, like mechanism that it contributes to counteract the problem of the recruitment of children in the gangs that operate in Guatemala like none rebels armed groups.  
8.2. Nevertheless, Guatemala applies directly the Treaties and International Conventions in regards human rights like it is shown in  the jurisprudence of the Supreme Court of Justice and of the Court of Constitutionality, it is indispensable for the civil society that, for the sake of the children’s superior interest, the United Nations through the International Committee of the Children’s Rights, support actions and programs of technical attendance, that contribute to strengthen in the operators of justice, especially judges and magistrates, the knowledge on the international law, the international right of the treaties, the humanitarian international law and, particularly the international law of the human rights that is contained in international instruments of which Guatemala is a member State.  
8.3. At the present time, State programs of attention and physical and psychological recovery don't exist for the victims of mandatory recruitment, since the Government lacks a real data of this childhood victimized. The Civil Society is the only one that contributes in this topic providing psycho social attention to children that grew in areas of the armed conflict. The search of the children recruited unavoidably, is not considered like high-priority topic and after ten years of the signature of the peace, not yet it is pondered, on the part of the State the sequels that this activity took place in those children.
8.4. Accordant to what we mentioned above, we consider that a continuous and permanent training of the State should exist, to the operators of justice that apply the present protocol, and that this training is in service, on concrete cases, since the instability and uncertainty in the post, has caused that the effort the operative personnel's specialization gets lost causing a vicious circle. Also it should be implemented a permanent program of  evaluations of effective work, with the purpose of eliminating bad practice in the application of the precepts of the present protocol since in most of the cases the children suffer manipulation and prejudice on the part of the operators of justice re victimizing them.    

For all that the Social Movement for the Rights of the Childhood, Adolescence and Youth in Guatemala, to the distinguished members of the Committee, summits to your consideration the following suggestions for a recommendation to the Guatemalan State in the context of application of the present protocol:  

I. The civil society shares the concerns in this report, for the pointed reasons along the same and reaffirms his compromised to the Committee of the Children’s Rights, the application of a permanent action of surveillance and attendance to Guatemala, to consolidate its democratic process and to veil because there is not a historical setback to the conditions that reigned during the internal armed conflict;  

II.
The impulse of programs of technical and financial attendance to the Civil Society, with the purpose of strengthening the work that carries out in defense of the rights of the childhood and adolescence;  

III.
To manifest with energy the commitment that assumed Guatemala as a state member of the of the Children’s Rights Convention and of their facultative protocols, of the presentation in time of the conventional reports to that refers the article 8.2 of the present protocol.  

IV.
Previous to the exam of the country reports that the Committee requests of Guatemala,  it should provides the pertinent statistic information from the relative variables to the childhood assisted armed post-conflict and the considerations as for its effective reinsertion in the society.

