NGO Group for the Convention on the Rights of the Child


State Party Examination of Guatemala’s Initial Report on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (OPSC)

45th Session of the Committee on the Rights of the Child

Guatemala ratified the OPSC on 9 May 2002. On 1 June 1007, the Committee on the Rights of the Child (the Committee) examined Guatemala’s Initial Report on the OPSC.

Opening Comments

Mr. Carlos Ramiro Martínez, Permanent Representative of Guatemala to the United Nations in Geneva, introduced the report. He outlined the major strategies and mechanisms that had been adopted following the ratification of the Optional Protocols such as a National Plan of Action to Combat the Commercial Sexual Exploitation of Children and the accession to the Hague Convention on International Adoption. He emphasised the need for a comprehensive framework for the protection of children including legislative reform, multi-sectorial committees and strategies for implementation. He admitted that current laws on adoption and the sale of children needed to be reformed.

The country rapporteur, Ms. Ortiz, welcomed the delegation. She expressed concern about the high number of children on the streets as well as the high number of children involved in gang activities. She mentioned the difficulties of Guatemala’s situation, being an origin, transit and destination country for human trafficking. She acknowledged the work of the state in this area, such as the Comprehensive law for the Protection of Children, however there had been little progress. She asked about coordination, the role of the National Commission for the Protection of Children and Adolescents, and the existence of any studies on its impact. 

The second country rapporteur, Mr. Filali, congratulated the delegation on the reform of the Criminal Code, but mentioned that work still needed to be done in the areas of organised crime, police collusion, judicial investigation, transnational crime, prostitution, pornography and the recriminalisation of child victims of sexual exploitation. He asked specifically if the provisions in the OPSC had precedence over domestic law in courts, whether the state planned on lifting reservations on the Vienna Conventions, and the provisions of extradition and double jeopardy in domestic law. 

General Measures of Implementation

The Committee asked who was responsible for the coordination of the many bodies involved in child rights. The delegation responded that the Secretariat for Social Welfare was in charge of social policies relating to children. The Committee asked if this Secretariat could be transformed into a Ministry of Family and Children. The delegation responded that there were no available funds, but there were efforts to create a new ministry. The Presidential Commission for Human Rights drafted all the documents relating to human rights. The Inter-Institutional Forum for Human Rights was responsible for coordinating all the ministries to draft the OPSC and OPAC reports. The Committee asked if NGOs could participate fully in this forum. The delegation responded that NGOs could participate, but that they had reserved their right to create an alternative report instead. Some information in the report was provided by NGOs, but they did not participate directly in the Forum. The Committee asked about the lack of data collection. The delegation responded that there were no institutions specifically focusing on statistics and that they hoped to change this in the near future. The Committee asked why so few resources were devoted to children. The delegation responded that the state had very few resources and more funding was hard to come by. 

The Committee asked if civil servants were appropriately sanctioned if they committed crimes, particularly against children. The delegation responded that sanctions for the police had been handed down, although this was a difficult process. Many police officers were discharged, however many were also reinstated for technical reasons. Efforts were being made to ensure that this did not happen. In addition, the Committee asked if the Ombudsman had sufficient human and financial resources. The delegation did not respond. 

Protection of Victims

The Committee asked if there was sufficient training of those involved with the rehabilitation of child victims of commercial sexual exploitation. It also asked if there was a data collection system for information about these children. The delegation admitted that there was little information about these victims, but they hoped to have such a system in future. The Committee asked why no child victims had been awarded compensation. The delegation responded that compensation should be given to these victims. The Committee asked about the legal procedures in place to protect child victims. The delegation responded that the legal protection of minors was often undertaken by the NGO Casa Alianza. The Committee asked how many centres were involved with caring for these children. The delegation responded that there were three such centres. The Committee asked if these facilities were sufficient. The delegation responded that the hostel programme could host 65 girls and that it was staffed with psychologists and social workers. The Committee asked if they housed both national and foreign children. The delegation responded that foreign children were moved as soon as their nationality was ascertained. The Committee asked if foreign children were given appropriate protection and care. The delegation responded that if foreign children were involved, the state repatriates these children so that they could be taken care of by the appropriate agency in their country. 

The Committee asked about the circumstances under which a child victim would be a witness in a trial. The delegation responded that children were kept behind a screen to protect their identity and then taken away after their testimony. A psychologist accompanied all child witnesses. The Committee asked if there was a witness protection programme for children. The delegation responded that in extreme cases they could resort to the witness protection programme. 

The Committee asked if child victims were housed with children in conflict with the law. The Committee was very concerned that nearly all the street children were victim of sexual abuse or exploitation. It asked about the measures being taken to protect these children. The delegation did not answer these questions. 

Criminal Responsibility and Juvenile Justice

The Committee was concerned about the treatment of child victims in the juvenile justice system and asked if judges received specific specifically for such cases. The delegation responded that UNICEF had been involved in training judges, translators were becoming increasingly available and certain areas had instituted a 24 hour judge, who was able to more rapidly process these children. This prevented corruption and abuse by the police during long detention periods. 

The Committee noted that the State party report stated that certain crimes considered under the OPSC were not considered as crimes in the code. It asked if the Optional Protocols could be used in court or if domestic law had precedent. The delegation responded that if provisions were not in the penal code, they could not be invoked in court and there were therefore no sanctions. There was a draft bill underway to inform the criminal code. If the bill was adopted, the reforms could be introduced. In addition, the Committee asked if it was possible to prosecute individuals for crimes that they were acquitted for abroad. There was no response. 

Commercial Sexual Exploitation

The Committee asked how the age of child victims was ascertained during raids of brothels and the procedure following these raids. The delegation responded that if a child did not have an identity card, it was assumed that he/she was a minor. The children would be given immediate assistance by social workers and legal advisors who would make a lot of effort to protect the rights of the child. The Committee noticed that these raids were no longer being performed in the presence of the Ombudsman and asked why this was the case. It was also concerned that because of this, not all of the rights of these children would be protected during the raids. The delegation responded that these activities were being performed by a multi-sectoral body and had been achieving good results. All parties involved in the raids were informed about the rights of these children and how they should be protected. In addition, the Committee asked what was being done to prevent sexual tourism. The delegation responded that the tourism board and other bodies had met with counterparts from Costa Rica and Brazil to learn from their experience on how to address the issue of sexual tourism.
The Committee also noted that 15’000 children were victim of commercial sexual exploitation. It asked about the national plan on commercial sexual exploitation, which was adopted in 2001, and whether there was a budget to implement the plan. The Committee was especially concerned by the inadequate state protection, which meant that children who were rescued ended up being released and went straight back to the people exploiting them. In addition, some of the data indicated that most of the victims of commercial sexual exploitation were not Guatemalan. It wanted to know what happened to the non-Guatemalan children. The delegation responded that they were in contact with the representatives of neighbouring countries in Guatemala and arranged for the children to go back to their countries. 

Sale of Children

The Committee asked if there was any more information about the sale of children. It was concerned that there were some very strong accusations of foul play in the sale of children and illegal adoptions. The delegation replied that the ratification of the Hague Convention was a major step forward and that a new bill regarding adoption was being introduced in congress. The Committee asked if this bill would establish a central adoption authority with adequate funding and human resources. It also asked if it would have an appropriate mechanism for preventing corruption. The delegation responded that the composition of the central authority was being discussed in parliament. Laws were being reformed in order to solidify the process of adoption and there was a procedure in place to prevent corruption and increase transparency. The Committee was concerned that the discrepancies in the civil registry had led to much fraud. The delegation responded that there were problems with identification papers because they were easy to forge. The registry was creating a new identity document which would use fingerprints and other safeguards to ensure security. 

The Committee was concerned that the Hague Convention had been declared unconstitutional. The delegation responded that this had happened, but that this decision was reversed and the Convention was in effect. The Committee asked if children who were adopted had the opportunity to receive information about their origins. The delegation responded that an information institution was being created to collect all the information about children that were being adopted and that this information would available to them after their adoption. The Committee asked how many adoptions had taken place in the last year. The delegation replied that 4,650 adoptions were carried out and 457 were international. There were 80 denunciations of illegal adoptions. The Committee asked about the measures taken regarding these denunciations. The delegation said that this was not a crime according to the penal code. It said it was in the process of elaborating a legal instrument to evolve criteria for the protection of children and eventually criminalise those involved in illegal adoption. 

The Committee was concerned that civil servants were involved with issuing illegal passports. The delegation responded that there would be a new law which required the Procurer General to issue all new passports. 

Concluding Remarks

Ms. Ortiz thanked the delegation and congratulated them on the ratification of the Hague Convention. She expressed concern in the areas of data collection, NGO involvement, penal code reform, and housing for children. New laws were not sufficiently broad and needed to have actual implementation. 

Mr. Filali commended the many initiatives made by the state and encouraged reform in the criminal code. 

Mr. Carlos Ramiro Martínez thanked the Committee for the frank dialogue. He expressed hope that through international cooperation, the state could implement all of the recommendations made by the Committee. 

