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Giris

Moen Usaq Hiiquglar tizre QHT Alyansini bu hesabati yazdiqlarina ve cinayet tiiretmekde siibhali bilinen az
yash usaglarla davranigin diizeldilmesini haveslondirmek tosebbiislerini toqdir edirom.

Hesabat, hiiquq miihafizo strukurlar1 vo adliyya sistemloari ilo qarsidurma zamam usaqlar vo onlarin

ailolorinin ciddi, manfi vo arzu edilmayoan naticalarlos iizlosdiklarini askara zixarir.

Usaq Hiiquqlar1 tizre QHT Alyans1 Azerbaycanda usaqlarin saxlanildigi seraitin gebuledilmez oldugunu
sonadlosdirir. Adeti olaraq tetbiq olunan hebs goatimkan todbiri bir neze aylarla uzadila biler. Miisllifler bir
zox hallarda usaqlar fiziki ve seksual zorakiliga meruz ede bilen yaglilar {iziin nezerde tutulan yerlorde
yerlorsdirilmoasini boayan edir. Usaqlar sort cozalara moeruz qalir ve hebsxanalarda six yerlogdirmo, pis
gidalanma, tehsile, miivafiq tibbi ve ruhi sehiyye qaygisina slyetorliyin olmamasi ve hiiquqi yardimin
olmamasi ilo iizlagirlor. Bunun naticesi olaraq, tiiratdikleri emsllorden asili olmayaraq, onlarin usaq olmaq
hiiququ redd edilir. Yuvenil adliyye sisteminin islahati tocili ve zeruridir. Hiikiimet icma xidmetlori vo
digor saxlama alternativinden istifade etmoklo nezaret altinda saxlanilan usaqlarin saymi azaltmali ve
hesabatda iiz oksini tapan diger tiivsiyslere emal etmalidir.

4 fevral 2005-ci il tarixde, menim Ofisim 15 oktyabr 2003-ci il prezident sezkilorinden derhal sonra
tohliikesizlik qiivveleri ve niimayis istirakzilar1 arasinda olan zoraki qarsidurma ile olagedar tutulan 125
soxsin oleyhine moahkems islorini ohate edon Azerbaycanda Mehkeme Proseslorinin Monitoringine dair
Hesabat derc etdi. Qanunu pozmaqda siibheli bilinen ve mehkum edilon usaglarin xiisusi ehtiyaclarini
cavablandirmaq iiziin Azerbaycanda ixtisaslagsmis yuvenil sisteminin olmadigi halda, Usaq Hiiquqlart iizro
QHT Alyansmin Yuvenil Odliyye Hesabati bizim hesabatin ireli siirdiiyii neticelor vo tlivsiyoaleri
tamamlayir. Yuvenil Odliyye Hesabati saxlanan ve mehkemeyo zixarilan usaqlara dair oxsar narahatliglar
bildirir.

Bu hesabat hiikiimet strukturlarina az yash usaqlarla davranisinda odliyye sisteminde olan niigsanlari
sistematik olaraq cavablandirmaq iisiin osas yaradir. Yuvenil sistemin inkisafi {iziin, qarsisin1 alma, coza vo
sosial inteqrasiya daxil olmaqla, biitlin aspektlor islahat siyasetinin biilinmez hissesi olmalidir. Boazi
usaglarin ciddi cinayetlorde mesulliyyet dasimalarina baxmayaraq, usaqlar terefinden tiiredilen ir zox
amollerin shamiyyetsiz xarakter dasidigin1 unutmamaliyiq. Bir sira diivletlorde tadqiqatlar giistermisdir ki,
yeniyetmo yaslarinda cinayet tiiredenlorin zoxu adliyye sisteminin miifaviq totbiqi zamani ganuna riayot
edon vetondaslara zevrilirlor. Sosial inteqrasiya ve sosial oadliyyein yaradilmasi usaglarin veziyyetini
diizeltmak iiziin hor hansi bir siyaset iiziin asas maqgsad olmali ve miiveqqgati zetinliklori olan yeniyetmalori
cinayet tiiroden yash sexslere zevirmak tohliikesinden qazinmalidir.

Sofir Maurisio Pavesi
ATOT-in Baki Ofisinin Rahbari
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Foreword

I commend the NGO Alliance for Children’s Rights for writing this report and their initiative to
encourage improvements in the treatment of juveniles suspected of committing crimes.

The report reveals that a confrontation with law enforcement and the justice system may have serious,
negative, and unwanted consequences for children and their families.

The NGO Alliance for Children’s Rights documents unacceptable conditions for children in detention
in Azerbaijan. Pre-trial detention, which appears to be commonly applied, can last for many months.
Often, the authors state, these children are placed in adult facilities, exposing them to the potential for
physical and sexual abuse. Children can be subjected to severe punishment and, while in prison, face
overcrowding and malnutrition, have no access to education, adequate medical and mental health care,
and legal assistance. As a result, regardless of guilt, their rights as children may be denied. A reform of
the juvenile justice system therefore appears urgent and imperative. The authorities should consider
reducing the number of children who receive custodial sentences by using community service and
other alternatives to detention given in the report.

On 4 February 2005, my Office released a Report from the Trial Monitoring Project in Azerbaijan
which covered the proceedings against 125 people who were brought to trial in connection with the
violent clashes between security forces and demonstrators as a direct aftermath of the presidential
elections of 15 October 2003. Since the Republic of Azerbaijan has no specialised juvenile justice
system to meet the special needs of minors suspected or accused of violating the law, many of the
findings in the Juvenile Justice Report of the NGO Alliance for Children’s Rights complemented the
conclusions and recommendations of our report. The Juvenile Justice Report expresses similar
concerns for minors who are detained and tried before courts.

This report provides a basis for the authorities to systematically address the shortcomings of the justice
system in its treatment of juveniles. For the development of a juvenile justice system, all aspects,
including prevention, penalty and social reintegration, must become integral components of the reform
policy. One should not forget that although some children are responsible for serious crimes, most
offences committed by children tend to be of a petty nature. Studies elsewhere have shown that the
majority of those committing crimes in their adolescence grow up to be law-abiding citizens where the
justice system provides appropriate guidance. Social reintegration and the creation of social justice
must be the objectives for any policy to improve the situation of children, and avoid the risk of
transforming youngsters with temporary difficulties into adults who commit crimes.

Maurizio Pavesi
Ambassador
Head of the OSCE Office in Baku
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Hesabat haqqinda malumat vo Minnatdarhq

Bu hesabat Azerbaycan Respublikasinda yuvenal odliyye adminstrasiyast sahasinde usaqglarin veziyyetini
giymetlendirir. Hesabat hem¢inin BMT-nin Usaq Hiiquglar1 Konvensiyast vo BMT-nin Usaq Hiiquglar
Komitoesi torofindon 1997-ci ilde Azerbaycan hokumsetinin teqdim etdiyi ilkin Hesabatin baxilmasi ilo
olagedar verdiyi yekun miisahidslerin (t6vsiyyslerin) icrasini nazerden kegirir.

Hesabat usaqlarm heyat soviyyesinin yaxsilagdirilmasi ve wusaq hiiquglarmin miidafiesi ve usaqlarin
istirakinin temin edilmesi namine 6lke daxilinde calisan 54 QHT, usaq ve goncler qruplarinin birlesdiyi
Usaq Hiiquqlar lizre Azerbaycan QHT Alyansi terafinden hazirlanmigdir.

Asagidaki teskilatlar hesabatin hazirlanmasinda ve onun miizakiresinde istirak etmis veo 0z tohfelerini
vermiglor:

e «Umidli Goelocok» Genclor Toskilati (Baki)

e «El» Inkisaf Programlar1 Morkozi (Baki)

e Azoarbaycan Genc Hiiqugsiinaslar Birliyi (Baki)

e Azadligdan Moahrumetma Yerlorinin Miisahidesi Assosiasiyasi (Baki)

e Respublika Usaq Teskilat1 (Baki)

e (Cozacokmis Qadinlarin Comiyyete Qayidist ictimai Birliyi (Baki)

Hazirki hesabatda olan informasiya osasen yuxarida sadalanmig toskilatlarin praktiki tocriibesine ve toedqgiqat
foaliyysetlori, monitoring ve tedqiqat seferleri, usaqlarla, habsxana isgileri, polis emakdaslari, hiiqugsiinaslar,
yetkinlik yasina ¢atmayanlarin igleri ve onlarin hiiquqlarinin miidafiesi {izre komissiyalarin niimayandslori
ve valideynloerle aparilmis miisahibalor, goriislor ve sorgular naticesinde toplanmis melumata esaslanmisdir.
Heamginin burada Azerbaycan Respublikasinin miixtalif bolgalerinden olan diger QHT-larin hesabatlarindan
vo onlarla aparilmis miisahibalorden alinmis melumat, usaqlardan (o ciimloeden, miixtalif dévlet usaq
miiessiselorinde  terbiye alan usaqlardan) alinmis miisahibeler, misllimlerden, vekillorden, beynslxalq
togkilatlardan, hokumet rosmilerinden alinmis melumatlardan da istifade olunub (uygun istinadlar
gostorilmoklo).

Biz Usaq Hiiquqlar iizre Azerbaycan QHT Alyansimin biitiin {izvlerine, informasiyanin toplanmasinda vo
hesabatin miizakiresinde bizimloe omoekdasliq etmis hiiquq miitoxassislori, hebsxana isgileri, polis
omokdaslari, miiellimler, usaq ve genclero 6z tosekkiiriimiizii bildirmek istordik. Hoemginin gosterdiklori
somimiyyete goro veo, xiisusile do, yetkinlik yasina ¢atmayanlarin qanunla miithakimesine hasr olunmus bu
hesabatda teqdim edilmis tovsiyyealerin Azerbaycan Respublikasinda miimkiin tetbiqi ilo slagedar bdyiik
maraq gdstormis ve bizimle emokdasliq etmoaye raziliq vermis hokumet idareleri — Daxili Isler Nazirliyina,
9dliyys Nazirliyine, Tehsil Nazirliyine ve diger dovlet idarslarine do tesekkiiriimiizii bildiririk.

ATOT-in Baki ofisine vo Boyiik Britaniyanin Azarbaycandaki safirliyine bu tedqiqat ve layihenin
dostoklonmoasinde gdstoerdiklori evezsiz kdmeyo gore xiisusi minnatdarligimizi bildiririk.

Azarbaycanda yuvenal adliyyenin veziyyetine hasr edilmis bu ilk hesabatin hazirlanmasi ve tedqiqatlarin
aparilmasinda Usaq Hiiquglar1 {izre Azerbaycan QHT Alyansina yaxindan komek etmis Isvegronin Cenevra
sohorinden olan yuvenal adliyye administrasiyasi iizre moslohat¢i, ke¢cmis yuvenal hakim conab Andre
Diinanta vo Rusiya Federasiyasindan olan moslohot¢i conab Nodari Xananagviliya do xiisusi
minnoatdarligimizi bildiririk. Hemginin vaxtlarin1 serf edib hesabatin redaktesi ilo mesgul olan ve ona 6z
sorhlerini veran diger har bir kese de tesekkiir edirik.
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BOLMO I: AZORBAYCANDA YUVENAL ODLIYYO
ADMINISTRASIYASI HAQQINDA UMUMI XULASO

Azorbaycan hékumetinin toeqdim etdiyi Ilkin Hesabatin miizakiresi noticesinde BMT-nin Usaq Hiiquqlar
Komitesinin 1997-ci ilde verdiyi Yekun Miisahidelerinden sonra Azerbaycan qanunvericilikde shomiyyatli
doyisiklik ederek onu BMT-nin Usaq Hiiquqlar1 Konvensiyasi (bundan sonra BMT UHK kimi gostorilocok)
vo yetkinlik yasina ¢atmayanlarin gqanunla miihakimesine dair Azerbaycanin qosuldugu diger beynslxalq
sazislarin teleblarine uygunlagdirmisdir.

1997-ci ilde BMT-nin Usaq Hiiquglar1 Komitesinin Yekun Miisahidelerinin teqdimatindan derhal sonra
Azerbaycanda yuvenal odliyye administrasiyasi ile bagli ganunvericilikde ve hiiquq sisteminde osash
doyisiklikler edilmisdir'. Buna baxmayaraq BMT UHK-nin yuvenal odliyye administrasiyasi ilo olaqodar
tovsiyyeloerinin goxu praktiki cehatden ya he¢ hoyata kegirilmemis, ya da ki qismen heayata kegirilmisdir

Azerbaycanda yuvenal edliyye sisteminde problemler miixtalif sepgili ve c¢ox miirekkebdir ve bunlarin
hamist usaq hiiquglar1 baximindan vacibdir. Riyad Prinsipleri, Pekin Qaydalart vo BMT UHK (Birlosmis
Milletler Teskilat1 Usaq Hiiquglari Konvensiyasi) kimi beynoalxalq qayda ve prinsipler ganunla miihakime
edilmis usaqlarla reftarin @sasen hemin usagin cemiyyete yeniden inteqrasiyasina yonaldiyini ve onu buna
ruhlandirmaq ve ya hemin miihitde konstruktiv rol oynamagi teleb edir. Bu yanasma Azerbaycan cinayet
macsllesinde oksini tapsada, realliqda buna yuvenal adliyye sisteminde tam riayet edilmir.

Cinayset isinde togsirli bilinen ve itttham edilen usaqlarin hiiquglarinin miidafissi ile bagl bir sira qanun ve
konstitusional zemansatlor olmasina baxmayaraq, realliqda onlara nadir hallarda riayet olunur. Hebs edildikden ve
polis nezaratine kecdikden derhal sonra usaqlar onlarin cinayat toretmslerini etiraf etmosine nail olmaq {iglin
polis isgilori terefinden tozyiqlere meruz qalir vo mehrumiyystlere diigar olurlar. Hebsxanada olduglart miiddet
arzinde usaqlar cox vaxt algaldici ve geyri-insani cezaya meruz qalirlar. Hebsxana ve miiveqgeti saxlama
yerlorindo saxlanilanlarin saymnin nazerde tutulmus normadan artiq olmasi, pis qidalanma, fiziki, aqli ve cinsi
tohgirlere mearuz qalma, tibbi nezaret ve hiiquqi meslahatin olmamasi problemleri hele de mévcuddur. Okser
hallarda hebs zamani cezalarin miioyyan olunmasi yuvenal adliyye hiiququnun esas prinsiplerinden olan usagin
reablitasiyasinin vo onun salamat veziyyetinin birinci deraceali olmasi prinsipinin kobud sekilde pozulmasi ilo
miisahide olunur. Bir ¢ox usaqglar hetta polis iscileri terefinden aparilan istintaq zamami kobud reftara meruz
qalirlar.

Mohkemaye gader saxlanilma ¢ox genis yayilmisdir. Bir ¢ox hallarda mehkemaye goader habs edilme usaq
torefinden toredilmis cinayetin ciddiliyine osaslanaraq, usagin istintagdan yayinmasi ve basqa cinayet
toratmasi ehtimal oldugu halda sanksiya verilir ve diger masalsler atrafinda (usagin veziyysti, valideynlarin
zamin durmasit ve s.) tohqigat aparilmadan heyata kecirilir. Valideynlorin daimi yasayis yeri olmadigi

' BMT UH Komitasinin Yekun Miisahidolorinin 49-cu maddasi (Cenevra, 17.06.1997)

Komita taklif edir ki, Doviat tarafi Konvensiyanin 37, 39 va 40-j1 maddalarinda gostarilmis sakilda va Birlasmis Millatlor
Taskilatimin bu sahado mévjud digor standartlart — Pekin Qaydalari, Riyad Prinsiplori va Birlosmis Millatlorin
Azadligdan Mahrum Olunmus Yetkinlik yasina ¢catmayanlarin Miidafiasi ilo bagh Qaydalar ¢araivasinda miifassal islahat
kegirmayi nazordan kegirsin. Burada xiisusi diqqat azadligdan mahrum olmus, xiisusilo do «islah amak kaloniyalarinda»
yasayan usaqlarin usaqglarin hiiquglarimin miidafiasina, miivafiq va miistaqil monitoring mexanizminin yaradilmasina va
habsa salmanmn alternativ tadbirlorinin keyfiyyatini va miitonasibliyinin yaxsilasdirilmasina verilmalidir. Yuvenal adliyya
sistemi sahasinda ¢alisan biitiin miitaxassislor tictin miivafiq beynalxalq standartlar iizra treyning kegirilmalidir. Komita
homginin taklif edir ki, Déviat tarafi bu magsadlo Birlosmis Millatlor Taskilatinmin Insan Hiiquglart Ali Komissarligiinsan
Hiiquglari va Jinayatin Qarsisinin Alinmast Morkazi va Jinayat Hiiququ Bolmasindan texniki yardim istamayi nazardon
kegirsin..
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hallarda (daxili miqrantlar) mehkemeye qoder hobse hetta xirda cinayet hallarinda usagin qagmaq ehtimali
osas gotirilorak gosteris verilir.

Coza novleri ¢ox moehduddur ve ¢ox hallarda azadligqdan mahrum olunma névii daha genis tetbiq olunur.
Proporsionalliq prinsipine uygun olmayaraq uzunmiiddetli ceza ndvleri genis yayilmisdir. Cinayet hiiquq
sistemi yetkinlik yasina catmayanlara qarsi heddinden c¢ox qeddardir. Usaqlar 10 ile goder habs coezasina
mohkum edile bilerler. Diizdiir Azerbaycanin yeni Cinayot Macoallesinde yetkinlik yasina c¢atmayanlar
torofindon toradilmis cinayatlore gére maksimum 10 ilo goeder hebs cezasmin totbiq edilmesi bir ¢ox
adliyye miitoxassislori terofinden meceallonin humanist xarakter dasimasini gostorir. Ogurluq ciddi cinayet
hesab olunur ve mehkeme homin soxse coza miioyyen edorken usagin ilk defe cinayet torodib-tdrotmomasi
faktin1 nezere alir. Ogurluq (yemsok, siqaret, elektron cihazlar1 ve s. ogrusu) genis yayilmis cinayoat noviidiir
vo usaqlar bu cinayete gore azadligdan mehrum edilirlor. Ogurluq tligiin orta hebs miiddeti 3-5 ildir. Usaqlar
masin ogurlugu ve miixtelif cinayetlorde istiraka gore ¢ox uzun miiddetli habs cezasina mehkum edilirlor.
Halbuki, ohalisinin 42%-nin yoxsulluq haddinden asagi yasadigi bir dévrde bu elo do teaciiblii olmadig
halda, usaqglar teraefinden térodilmis ogurluq hallarinin aragdirilmasi zamani usagin yasadigr ve ya diisdiiyli
veziyyet nazere alinmir. Homginin, tekrar cinayetler torotmis usaqglarin ilk cinayetlorden derhal sonra dovlet
torofindon hor-hansi bir reabilitasiya proqramina calb edilib edilmemelori arasdirilmur.

Hobsxanalarda vo ya «polis kameralarinda» (miiveqgeti ve ya istintaq zamani) istonilon vaxt mebhuslarin
(usaglar da daxil olmaqla) deqiq sayini bilmak geyri miimkiindiir, ¢linki bazi mehbuslar buraxildigindan ve
yenilori gotirildiyinden bu regem hor giin miixtelif olur ve vahid melumat toplama ve paylasilma bazasinin
olmadig1 buna maneo toradir. 2002-ci ildo Azerbaycanda polis kameralari vo moahkemayoe qodoarki hobs
montoqolerinde 432 usaq olub®. 2002-ci ilde mehkems terofinden ittiham olunan usaglarin say1 texminen
400 nafer olub ve onlarin 150 naferi qapali tipli tedris miiassiselerine, 80 usaq ise miixtelif vaxtlarda
yetkinlik yasma ¢atmayanlar iciin torbiye miiessisesine yerlosdirilmisdi’. Teessiif ki, bu usaglarin
reablitasiyasi, cemiyyeato, moktoblore yeniden inteqrasiyast ve hemgcinin onlarin gelocekde isle temin
olunmasi, ictimai imtiyazlarin olde etmosi, davamli sokilde psixoloji vo sosial movzuda meslohatlor
verilmasi mexanizmlori haqqmnda he¢ bir melumat mévcud deyil.

Her il Azerbaycanda yiizlorlo yeniyetmo hobs olunur ve bdyiikler ii¢iin olan mehkemslara colb edilir.
Azorbaycanda cinayet mesuliyyetine celb edilme 14 yasindan baslayir vo mehkeme sistemi gaydalarina
osason 14-18 yas arasi usaqlar cinayot mosuliyyotine colb oluna bilorlor®.

Reablitasiya olunmaqdansa, usaq mehbuslarin ¢oxu boazen tohliikeli ola bilecak yasli mehbuslar shatesindo
uzun miiddatli hebs cezasi kecirerak agir cinayetkara cevrilirlor. Uzunmiiddetli hebs cezasina mehkum
olunmus vo 18 yasmma ¢atmis homin usaqlarin goloceyi hetta daha pisdir, ¢linki onlar bu halda boyiikler
liclin olan hebsxanalara kogiiriilirlor ve daha ciddi cinayetlor toretmis mehbuslarin ve residivistlerin
ohatoesinde saxlanilir’.

Umumilikde Azerbaycanda yuvenal adliyye sistemi islahedici xarakterdon daha ¢ox cezalandirici xarakter
dastyir. Polis terefinden, mehkeme dovrii , mehkemoaye goder saxlandiqlart miiddet orzinde, tocridxanalar
vo KPZ-lorde saxlanilanlarla davramig formalarindan bagslayaraq yuvenal adliyye adminstrasiyasinin {imumi
prosesi islahedici roftardan daha ¢ox ceza vermeyo yoOnolib. Yuvenal odliyye sisteminin miixtalif

? Azarbaycan Dévlet Statistika Komitosinin illik hesabat kitabi, 2002-2003

3 Azorbaycan Dovlet Statistika Komitesinin illik hesabat kitabi, 2004

* Azerbaycan Respublikasi Cinayet Macallesi, 2000

5 Yuvenal hebsxanada insan hiiquqlar layihesinin totbiqi barede hesabat¢1 Gmidli Gelacok Genclor Toskilati, Avropa
Surast, 2004; Usaq saxlanma merkezlerinde onlarin veziyyti ile bagh tedqiqat isleri, “El” Inkisaf Programlari
Morkozi, 2003-2004
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morheloalorinde olarken usaqlarin Dovlet torefindon miidafiesini tomin ede bilocok heg bir spesifik todbir vo
ya tabdirler kompleksi mdvceiid deyil.

Usaq problemlari ilo masgul olan polis memurlari, hakimler, hebsxana ve miiveqgeati saxlama yerlererinin
(SiZO vo KPZ) omokdaslari, prokurorlar ve vekiler ii¢iin xiisusi qaydalar toplusu ve nizamname yoxdur
(Cinayet Macoallesi ve Cinayet Prosessual Macollosinde gostorilonlorden basqa). Asagida miizakire
olundugu kimi polis saxlama mentageleri usaqlarin istintaq zamani yerlogdirilmasi ii¢lin son moantoge hesab
olunmur. Cox vaxt valideynlorin, yetkinlik yasina ¢atmayanlarin islori ve onlarin hiiquqlarimin miidafiesi
iizro komissiya niimayoendelerinin vo vokillerin usaqlarla goriisiine icaze verilmir vo ya maneolor toradilir.

BEYNOLXALQ SONODLOR VO MILLI QANUNVERICILIK:

Azarbaycan Respublikasi 1992-ci ildo BMT-nin Usaq Hiiquqlar1 Konvensiyasim ratifikasiya etmis, BMT-nin
yuvenal odliyye administrasiyasi ile bagli Minimum Standart qaydalar1 lizre Pekin qaydalarina, «Silahli
toqqusma ve fovgelade hallar zamam qadin ve usaqlarin qorunmasi», «Milli ve beynsalxalq seviyyode
ovladliga goétiiriilon usaqlarin miidafiesinin sosial ve hiiquqi prinsipleri ve rifahimnin tomin olunmasi»
haqqinda miixtelif beynolxalq sazis ve konvensiyalara qosulmusdur. 1998-ci ilde Azerbaycan «Usaq
Hiiquglar1 hagqinda» ganun gebul etmisdir. Bu ganunun 12, 27, 28, 30-42 maddoaleri ddvletin usaglarin
hiiquglarinin pozulmasi ve onlardan sui istifade olunmasinin qarsisinin alinmasit ve usaq hiiquglarinin
miidafiesi sahesindoe 6hdsalik vo masuliyyatini tosbit edir.

Azoarbaycanin da ratifikasiya etdiyi BMT-nin Usaq Hiiquqlar1 Konvensiyast vo «Usaq Hiiquglar1 hagqinda»
AR-nin Qanununa asasen Ddvlet biitlin miimkiin tibbi, iqgtisadi, hiiquqi ve tohsil vasiteleri ilo usagin agir,
ziyanli vo tohliikeli heroketlorden, istismardan miidafiesini temin etmolidir. Usaqglara qarsi geyri-insani vo
algaldic1 roftar ve usagin hiiquglarini tgilincii terafin pozmasi hallar Azerbaycan ganunvericiliyine osasen
nozorden kegirilmolidir.

Azarbaycan Respublikasinin «Usaq Hiiquqlar1 haqqinda» Qanunun 4-cii maddasinda usagin miidafiasi
liclin yuvenal adliyye administrasiyasi isi ile mesgul olan biitiin Dovlet orqanlari terefinden lazimi tedbirler
goriilmesinin vo bu isde QHT ve diger ictimai teskilatlarin celb edilmesinin vacib oldugu gosterildiyine
baxmayaraq®, oslinde QHT-ler cinayot torotmokdo itttham olunan ve siibheli bilinen, hosxanaya salinmis vo
ya digor ceza novlerine mehkum olmus usaqglarin hiiquqlarmin miidafiesi isine ¢ox asagi seviyyde cealb
olunurlar. Miiveqgsti saxlanma mentaqelerindeki usaqlarla bir sira QHT-lor igleyir. Lakin onlardan yalniz
bir necosi mohkemoe zamani ve mehkmoeye goderki istintaq ddvriinde usaglarin hiiquglarinin miidafiesi
isinde daha yaxindan istirak edir. Bu barede ¢ox ve genis sokilde yazilmasa da, bu, QHT-lerin aktiv
istirak¢rya vo miisteqil yardimgilara, itttham edilmis ve silibhali bilinen, hetta saxlanma mentogolerinde
yerlasdirilmis usaqlarin hiiquqi niimayendslerine ¢evrilmesi ii¢lin miisbat osas verir.

«Usaq Hiiquqglarn haqqinda» Qanunun 12-ci vo hamginin «Yetkinlik yasina catmayanlarin islori vo
onlarin Hiiquglarimin Miidafiesi iizra Komissiyalar» haqqinda qanunun 5-ci maddasine esasen usaqlara
hor hansi zorakiliga ve ya fiziki, qeyri-insani ve algaldici roftara qargt miidafie hiiququ verilir. Azarbaycan
Respublikasinin Cinayat Moacallasinin 133-cii maddoasina osasen usaqglara qarsi edilmis fiziki zorakiliq ve
ya geyri-insani roftara gore 3 ilden 7 ilo kimi habs cozas1 kesile biler. Homginin polis terefinden saxlanilan
vo saxlanma mentogesinde vo hetta xiisusi gapali tipli todris miiessiselorinde miixtelif miiddoto hebsde

6 1998-ci ilda Azarbayjan Respublikas: tarafindan qabul edilmis Usaq Hiiquglar: hagda Qanununun 4-cii maddasi:
Dévlat usagin hiiquglarvmin miidafiasini tomin etmoali va usagin hiiquqlarimin miidafiasi miivafiq yerli hakimiyyat
organlari, mahkamalar, prokurorlar, baladiyyalor vo hamginin ijtimai birliklor va pesakar assosiasiyalar tarafindon
aparimalidir.
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saxlanilan usaglarin bir c¢oxunun onlarin polis is¢ilori ve hebsxana memurlar1 toerefinden zorakiliga,
istismara, iggenceys ve agir miinasibato moruz qaldiglarimi sdyladiklerine baxmayaraq ¢ox nadir hallarda bu
polis is¢ilori vo diger idaro memurlar1 ganunla nozerdo tutulmus sokilde cozalandirilmiglar’.

1992-ci ildo gobul edilmis Azarbaycan Respublikasinin Toahsil hagqinda Qanunun 47-ci maddoasinda
gostorilir ki, tohsil miiessiselorinde olan usaqlarin, onlarin hiiquqlarin1 pozan ve loyagetlerini tapdayan her
hans1 formada istismara, fiziki ve psixoloji zorakiliga, ganunsuz, geyri-insani ve alcaldic1 roftara qarsi
miidafie olunmaq hiiququ vardir. Realligda ise QHT-lerin, dovlet organlart ve hatta Milli Tehliikesizlik
Nazirliyinin hesabatlarinda xiisusi todris miiessiselorinde saxlanilan usaqglarin zorakiliga, isgencalere voe cinsi
zorakiliga meruz qalmalari ve bu miiessiselerin memurlart terefinden istismar edilme hallar
gostorilmisdir®. QHT-lor demok olar ki, her il usaglarin itkin diisme ve ya satilma hallarmin oldugu barede
hesabat verirlor, lakin Dovlet hale usaq alveri hallarmin qarsisin1 almaq ve Azerbaycanda movcud olan
cinayotkarlar sobokeni agkar etmok {igiin lazimi tedbirlor gérmiir. Eyni zamanda geyd etmok vacibdir ki,
BMT-nin 1997-ci ilde teqdim etdiyi Yekun Miisahidelerinde Usaqlarin Hiiquq Miidafiegisinin yaradilmasi
tovsiyyo edilse belo, dovlet usaq miiessiselorinde daimi monitoringi hayata kecire bilocok Usaq Hiiquglari
lizre Ombudsman indiyadak tesis edilmemisdir.

“Usaglar Azarbaycanda artiq ticarat obyektina ¢evrilmigdir. 2000-2001-ci illor arzinda Sahiyya Nazirliyinin
tic tibb miiassisasi (paytaxt Bakida yerlogson usaq evi, usaq vo anaya qaygi institutu, A. Qarayev adina usaq
xastaxanast) arasinda itkin diigmiis 121 usagin taleyi holo miioyyon edilmomisdir. Biz bu ii¢ qurumu
Bermuda iticbucag adlandiririg, ¢iinki usaqlar orada yoxa ¢ixwr. Bu yoxa ¢ixmis usaqlar usaq evindan adi
¢okilon tibb ocaqlarina gondorilmis va bir daha geri gondoarilmomislor. Bir ¢ox doviat qurumlarina, o
ciimladon Daxili Islor Nazirlivino miiraciat etmayimiza baxmayaraq, onlarmn bundan sonra basina no

galdiklori he¢ kimin vecina deyil.”’

Miiassisalarda usaqlardan onlarin oradaki yasayis vaziyyati barada sorusdugda orada bir ¢ox problem va
catinliklorla iizlosdiklorini séyladilar, lakin bu masalonin dorinliyino getmok istomadilor."

“Mon buraya bagsqa bir internat moaktabindon kogiiriilmiisom. Burada vaziyyat avvalkinds oldugundan ¢ox
forqlidir. Burada bizo baywra ¢ixmaga icaza verilmir, bizi he¢ yera aparmirlar va hamisa qapali saraitds
saxlayirlar.” — deya N. miisahiba zamant bildirdi. “Pis qidalaniriqg va ¢ox vaxt yemakdon doymuram,” deya
Balakon rayonundan galmis 12 yash oglan E., biza soyladi.” Biza tez-tez caza verilir va televizora baxmaga
va oynamaga icaza verilmir. Bazi vaxt bizo agir islor gormaya macbur edirlor”, yazaraq Fizuli rayonundan
13 yash bir oglan bildirmisdir."”

Digor nazardan kecirilmis masalalor:

Yetkinlik yasina ¢atmayanlarla bagli ganunvericiliklo nezerde tutulmus cinayst proseduralarinin
humanistlesdirilmasi prosesi 2000-ci ilden etibaren Azerbaycan Respublikasiin Cinayet vo Cinayat Prosessual
Macallalorinin gobulu ilo (uygun olaraq 1999 ve 2000-ci illorde) miimkiin olmusdur. Onlar ganunun gebul
olunmasindan bir il sonra qiivveye minmisdir.

7 Daxili Isler Nazirliyi niimayandeleri ilo gériis hagda hesabat, aprel, 2005

8 Miilki Hiiquglar iizre “Temiz Diinya” Ictimai Birliyi terefinden Con Hopkins Institutunun desteyi ile insan ticareti
qurbanlar ile aparilmis sorgu haqda Qisa Hesabat, Baki-Azerbaycan, 2005

° Helsinki vetondas Assambleyasi, Tibbi vo Usaq Komissiyasi, Zerkalo qozeti No 27,2004
Helsinki vetondas Assambleyasi, Tibbi ve Usaq Komissiyasi,Azadliq gazeti, 25 fevral, 2004

10 Usaq rezidensiya institutlarinda usaglarin veziyyeti, UNICEF, 2000

"' Usaqlarin esselorinden sitatlar, Usaq Hiiquglar iizro QHT Alyansi, 2005
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Qanunvericilikdo edilmis yeniliklorin {imumi menast azadligdan merhumetmonin totbiqini azaldaraq
«tohsilin tesirini» genislondirmek ve hemginin yetkinlik yasina ¢atmayan soxslorin toerbiye miiassisasinde
cozacokmoe miiddeati tam basa ¢atmamis vaxtindan avvel buraxilmasmin daha genis tetbiqinin (kigik vo orta
doracali xata ve cinayet hallarinda) hiiquqilesdirilmasi ile slagelidir.

Bu yeni humanistlasdirilmis qanunlarin derhal tesir effektini nezerden kegirak:

a) Cinayeti torotmoekdoe itiham edilon her bir soxs cinayat mocollosine osasen togsiri siibut edilone veo
mohkema qorar1 verilone goder togsirsiz hesab olunur. Homin sexs hatta onun togsirli olmasi barade ¢ox
ciddi ittihamlarin ve giimanlarin oldugu halda belo togsirli hesab edile bilmez. Hiiquqi proseduralar zamani
siibut edile bilmayen biitiin siibhoaler ittiham edilon soxsin xeyrine hesab edilmalidir.

b) Cinayeti torotmekde ittiham edilon soxsin 0z togsirsizliyini miidafie etmok vo ya siibuta yetirmok
vozifesi nazerde tutulmayib. ittihamlar siibut etmak, ittiham olunan sexsin miidafiesi iigiin verilon izahat ve
ifadelerin redd edilmasi mosuliyysti prokurorun {izarine diisiir (AR CM-nin 21-ci maddasi).

c) Hoabs, mehkemoye qoder ve cinayat istintaqi arzinde miistentiq, prokuror ve ya mehkems ittitham edilon
vo siibhali bilinen sexsin pesokar hiiquqi destok almaq hiiququnun temin edilmasi {i¢iin tedbirler gérmalidir.

d) Ittiham edilon vo ya siibhali bilinen sexsle istintaq ve ya sorgu-sual zamani cinayet isini aparan soxs

homin soxsi asagida gosterilon hiiquqlarla temin etmalidir:

- hebse goder vekil yardimi almaq, miiveqgeti saxlama menteqesinde ve ya bu tipli diger yerlorde
stibhali soxs kimi ilk dindirilme prosesinedek yaxud cinayet tdrotmasi barede ittiham ireli siirilonadek
saxlanma;

- Hiiqulan barede mealumatlandirilmaq;

- Oz miidafiesini soxsen, yaxud segilmis hiiquqi temsilgisi ve ya vokil vasitesilo tomin etmok, kifayot
goder maliyye vesaiti olmadiqda Dovlatin miittehimi vekille temin etme hiiququndan yararlanma;

- Mbohkomo dinlomslorinde aleyhine ifade veren sahidleri dinlomok.

e) Cinayot Prosessual Mocollosindo gostorilon hallarda cinayet prosesini aparan orqan bu prosese itttham
edilen ve ya siibhali bilinen sexsin hiiquqi temsilgilerini calb etmalidir.

e) Siibhali bilinen ve ya ittiham olunan soxs cinayat igini aparan orqanin suallarina cavab vermoaye ve her
hans1 bir materialla tomin etmayo yaxud homin organa proses zamani komoak gostormoaye macbur deyil.

9) Azorbaycan Respublikasinin 11.12.1998 ci ilde gobul olunmus ganununda 6liim cezasinin legv olunmasi
ilo bagh Miilki ve Siyasi Hiiquqlar lizro Beynolxalq Paktin 2-ci Fakultativ Protokoluna uygyn olaraq
Azoarbaycanda da 6liim cezasinin logvi tosbit edilmisdir.

f) 16 vo daha yuxari yasl usaqlar tam cinayet mesuliyatine celb oluna bilerler. 14-16 yashi usaglar gosden
adamoldirme, diger sexse gesden vurulmus ciddi ve ya nisbeten ciddi xeter, adam ogurlugu, cinsi
zorakiliq, cinsi xarakterli heroketlor, ogurlug, quldurlug, terrorizm, masin ve diger naqliyyat vasitelorinin
ogurlugu, basqasinin miilkiyyetine goesden vurulmus daginti ve ziyan, diger ciddi oxsar hallar, girov
gbtiirmo, silah ve diger herbi vasitelorin ogurlugu, narkotik ve psixotropik derman vastelorinin ogurlugu,
naqliyyat vasitelorine ziyan vurulmasi lizre cinayat masuliyyatine celb olunurlar.

g) Azerbaycan Respublikasmin yetkinlin yasia ¢atmayanlar islori ve onlarin hiiquqlarinin midafiesi iizre

komissiyalar haqqinda 31 may 2002-ci il tarixli ganunun 5-ci maddasinin 12 ve 14-cii bandlorine asasen
komissiyalar usaqglarin hiiquqlarin1 pozmus ve onlarin geyri-qanuni haraketlerin istirakcist olmaga macbur
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etmis vo ya colb etmis soxslorin cozalandirilmasi {i¢iin miivafiq dovlet orqanlarina miiraciet etmok hiiququ
olde etmislor. Bu miiraciatlor hom do komissiyalarin usaqin hiiquqlarinin barpa olunmasi barade gerarlarinin
hokumet strukturlar1 terefinden rodd edildiyi ve ya komissiyalarin miiraciotinin rodd edildiyi hallarda
miivafiq dovlet orqanlarma tinvanlanmalidir.

1997-ci ildo BMT-nin Usaq Hiiquqlar1 Komitasi torofindon taqdim edilmis Yekun Miisahidalorin
(tovsiyyoalarin) Azarbaycan Respublikasi torafindan totbiqi:

Azoarbaycan hokumeti BMT-nin Usaq Hiiquglar1 Konvensiyasini totbiqi ile bagli ilkin hesabatin miizakirosi
naticesinde 1997-ci ilde BMT-nin Usaq Hiiquglar1 Komitesi terafinden toqdim edilmis yekun miisahidalorin
totbiqi ilo bagli ehemiyyaetli cohdler etmis vo addimlar atmisdir.'

Yuvenal ©Odliyye administrasiyast ile baglh ayrica bir ganunun olmamasina baxmayaraq Cinayot
Macollasinin vo Cinayet Prosesual Mocoallasinin yuvenal adliyye ilo bagh xiisusi bolmelori beynoalxalq
standartlara uygunlagdirilmisdir ve Azerbaycanda yuvenal adliyye sisteminin normal fealiyyet gdstormosi
iiciin miisbat osaslar verir. Bunula belo, qeyd etmok vacibdir ki, real praktikada mévcud bélmeler yuvenal
adliyyenin Azerbaycanin da istirak¢isi oldugu biitiin beynoalxalq standartlara tam uygunlugla tetbigini temin
edo bilmir.

Bu sahade bir ¢ox islerin goriilmesine baxmayaraq yuvenal adliyyenin BMT-nin tdvsiyyaloerine uygyn
olmasi ticlin hole xeyli is goriilmslidir. Cinayet Macellesinin ve Cinayat Prosesual Macollosinin yuxarida
geyd olunmus bdlmeleri yuvenal odliyye administrasiyasi iigiin ehemiyyetli osas formalagdirir. Lakin
realligda ganunlara riayet olunmur, onlarin tetbiqi tam olaraq yoxlanilmir ve nezaret edilmir. Yuvenal
adliyyo sistemindo aparilan islahatlarin bir hissesi kimi yenico yaradilmis Ictimai Monitoriq Orqanlart
(Ictimai  Suralar) veziyyetin, xiisusilo de torbiye miiessisesinde olan usaqlarin  veziyyetinin
yaxsilagdirilacagina inam verir. Lakin polis sobsleri ve polis miifettiglerinin isi, tecridxanalarda ve Usaq
Qobul Paylama Moentogoelorinde sorait ve goriilon isin {izerindoe ictimai nezarot ve monitoring hole
formalasmayib."

Cinayat Macallesi ve Cinayet Prosesual Macsllosi yalmiz 5 il bundan qabaq BMT-nin UHK-nm ilkin
baxisindan ve Komitonin Azarbaycanda yuvenal adliyye adminstrasiyasinin veziyyeti barede narahatliglari
aydin sekldo bildirdiyi BMT-nin UH Komitesinin yekun miisahidelorinden derhal sonra gebul edilmisdir'*.

Lakin hazirki veziyyst bu Macaellelore alave diizelis ve deyisikliklerin edilmasini vo ya yuvenal adliyyenin
administrasiyast ile bagli yeni qanunun islonib gebul edilmesini ve hemginin yetkinlik yagina ¢atmayan
cinayotkarlarla mesgul olan yuvenal mehkemslorle bagh ayrica qanunun hazirlanmasimi teleb edir.

Yuvenal odliyyenin veziyyetinin yaxsilagdirilmasina dogru aparilan igsde Ddvletin ve onun miixtolif
idarolorinin davamli sokildo gostordiyi seyler qiymetlondirilmelidir.” QHT alyans1 terofinden verilon
tokliflor vo bu Alternativ Hesabatin hazirlanmasi naticesinde hazirlanmis tovsiyyelerin bir ¢ox hokumat

'2 BMT UHK Komitasinin yekun miisahidalorinin (Cenevra 17.06.1997) 28-ci maddosi.

Komita yuvenal adliyya adminstrasiyasi va xtisusan Konvensiyanin 37, 39 va 40-c1 maddalori ila, hamginin Pekin

Qaydalari, Riyad Nizamnamasi vo BMT-nin Azadliqdan Mahrum Olunmusg Yetkinlik yasina ¢atmayanlarin Miidafiasi

kimi digor miivafiq standartlarla uygunlugu barada narahathgim bildirmisdir. Komita xiisusilo «Islah-omak

diisorgalarinda» olan usagin hiiquglarina hormoatin olmamasindan biitiin nbv saxlanma mantaqgalarindan monitoring

sisteminin olmamasindan va habsedilmada alternativ tadbir tarazliginin olmamasmdan narahatdir.

13 Azorbaycanda kiicii usaglarmin veziyyeti ile bagh arasdirma, UNICEF ve Tehsil Nazirliyi, 2002; Azerbaycanda
yuvenal adliyyenin vaziyyaeti ilo baglh aragdirma, “El” inkisaf proqramlari mearkezi, 2005

!4 Homginin sehife 4-de qeyd 1-o baxin

15 Daxili Isler Nazirliyi bas ictimai tohliikesizlik sobesinden ve Odliyye Nazirliyinin Mehkeme Qerarlarmin Icras1 Bas

Idaresinden gelmis mektublar.
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qurumlart ile miizakire edilmis veo hokumet bu tosobbiislori maraqla garsilamis ve miisbot
qiymatlondirmisdir.

Toqdim edilmis tokliflorin todricon totbiqi ilkin olaraq pilot tosebbiislor soklinde hoyata kegcirilmosi
razihgma gelinmisdir. Xiisusilo Odliyye Nazirliyi, Daxili Isler Nazirliyi penetensiar sistem vo Yetkinlik
yasina catmayanlarin islori ve onlarm hiiquglarinin miidafiesi iizre Komissiyalardan olan niimayendslar,
polis memurlari, prokurorlar, hiiqugsiinaslar, hakimler {i¢iin xiisusi tolim vo tohsil programlarinin hoyata
kecirilmesinin vacibliyi fikri ile razilagsmis ve hamginin veziyystin yaxsilagdirilmasi ve yuvenal adliyye
administrasiyast ile baglh kompleks problemlorin hoalli ii¢lin vacib bir mexanizm kimi Yuvenal
Mohkemelerin yaradilmasinda maraqlidir.

BOLMBO II: AZORBAYCAN RESPUBLIKASININ YUVENAL ODLIYYO
ADMINISTRASIYASININ VOZIYYOTINO UMUMI BAXIS

Yuvenal adliyye administrasiyasi sistemi bu hesabatda verilmis hisselere boliine biler ki, bunlar Cinayat vo
Cinayet Prosesual Macallolorinin prinsiplerine riayet edir. Bununla belo asas narahat¢iliq usaglarla bagli her
hansi bir yanlighga sebeab ola bilecek mdvcud statistik gostericilerdir. Azerbaycanda cinayatkarligin deracesi
elo do yiiksek deyil, lakin ohalinin har 1,000 neforine nisbeatde usaqlarin torotdiyi cinayetlorin say1 2,4 —
2,5 defo ¢oxdur (Bu gostericinin 1,2 — 1,4 oldugu qorbi Avropa &lkeleri ile miigayisedoe).'®

Cinayet proseduralari 14-18 yasina kimi her bir kese aiddir ki, BMT-nin UHK ve Azerbaycanin «Usaq
hiiquglar1 hagqinda» Qanununa uygundur. Lakin statistika sobesi 17-18 yash usaqglar torofinden toéredilmis
cinayetlorin ve cinayetkar davramigla bagli statistikam1 ve bunlarla bagli diger gostericilori gostormir.
Noticodo dovlet hesabatlarinda cinayat masuliyysatine celb edilmis yetkinlik yasina ¢atmayanlarin say1 14-15
ve 16-17 yas arasinda olan usaqlarla comlenir. Statistik melumat kitablarinda 17-18 yash usaqlar terefinden
torodilmis cinayotler ya gizladilir, ya da ¢ox guman ki, 18-24 yaslilarla eyni siraya daxil edilir. Bu da yeno
sOzsiiz 17-18 yaslh usaqlar terafinden toradilmis cinaystlorin sayinin gizladilmasine getirib ¢ixarir.

Fikrimizco, moalumatlar asagida qeyd olunmus kimi gosterilmelidir: 14-15, 16-17 ve 17-18. Halbuki, Dovlat
Statistika Komitosi terefinden toqdim olunan statistik gostericilor yalniz cinayet mesuliyyeti (yeni 14-17
yaslt usaqlar) dasiyan sexsler ii¢lin toqdim edilib, 14 yasina goder olan usaqlar {igiin ise he¢ bir statistik
gostorici yoxdur. 14 yasina godor olan usaqlar arasinda cinayetlerin ve ya diger qeyri-qanuni davranis vo
harakatlorin ayrica qeyd edilmasi, daha sonraki yas dovrlerinde cinayet hallarinin artmasi (vo ya azalmasi)
tendensiyasinin hoassas gostoricisi kimi bu sahoade veziyyetin yaxsilasdirilmast ve ya tonezziiliin osas
gostaricisi oldugundan irali golir.

Aparilmig todqiqat ve aragdirmanin meqsadine uygun olaraq bundan sonra asagikaki indikatorlar istifade

olunmusdur:

Cinayati toratmoakds siibhali bilinon vo ya ittiham edilon soxsin yasina asason:

1. 14 yasina godoer olan usaglar;

2. 14-16 yas arasinda olan usaqlar;

3. 16-18 yas arasinda olan usaqlar (halbuki, 17-18 yasli usaqglar terefinden toroedilmis cinaysetlorin say1
molum deyil).

Yuvenal adliyyo administrasiyasi ilo masgul olan institutlar:

16 Azorbaycan Dévlet Statistika Komitesinin 1llik Hesabat Kitabi, 2000-2004
Azorbaycanda usaqlarin miidafie sistemi, UNICEF
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1. Daxili Isler Nazirliyi: polis sobeleri, polis miifottisleri, polis kameralarinin nazaretcilori vo Usaq Qobul
Paylama Morkezlori;

9dliyye Nazirliyi: usaqlar {i¢iin torbiye miiessisesi, tohqiqat tocridxanalar1 ve noazaratgilor;

Prokurorluq organlan ve vakiller;

Yetkinlik yasina ¢catmayanlarin isleri ve onlarin hiiquglarinin miidafiesi {izre Komissiyalar;

Tohsil Nazirliyi: Bakinin Meardekan rayonunda yerloson ¢otin torbiye olunan usaqlar {igiin qapali tipli
todris miiessisesi vo 16-18 yas arasi usaqlar li¢iin Quba soharindoki xiisusi qapali tipli peso moktobi.

A

2001-ci il iiciin statistik gostorici"
Azarbaycanda iimumi toradilmis cinayatlorin torkibinda cinayat toratmis usaqlarin payr 2-3 faiz tagkil

etmisdir:"®

- 2001 ci ilde: toredilmis cinayatlerin 3 faizi usaqlar terafinden edilmisdir (446 usaq);

- 2001 ci ilde: yuxarida gosterilon usaglarin 90 faizi cinayet mesuliyyetine celb edilmisdir (444 usaq);

- 2001 ci ilde: 15 qiz cinayat masuliyyatine calb edilmisdir;

- 2001 ci ilde 342 usaq ittiham olunmusdur;

- 2001 ci ilde 132-ye yaxin usaq mehkemsler torefinden hebs cezasina mehkum edilmisdir;

Risk altinda olan usaqlar:

- 2001 ci ilde: Azerbaycanda cinayet torotmoek tendensiyasi ilo usaq miifottisliyi terefinden 620 usaq
geydiyyata alinmigdir;

- 2001 ci ilde: Gence vo Baki soherlorinde Usaq Qobul Paylama Moarkezlerine 421 yeni usaq
gotirilmigdir. Onlarin ¢oxu atilmis ve kiigede yasayan ve ya isloyon usaglar olmuslar.

2003-ci il iiciin statistik gostorici:"’

Azarbaycanda iimumi toradilmis cinayatlorin torkibinda cinayat toratmis usaqlarin payr 2-3 faiz tagkil

etmisdir:*’

- 2003 ci ilde: toradilmis biitiin cinaystlorin 2.8 faizi Yeniyetmolor torofinden edilmisdir (412 usaq);

- 2003 ci ilde: yuxarida gstorilon usaqlarin 84 faizi cinayet masuliyyeatine calb edilmisdir (330 usaq);

- 2003 ci ilde: cinayat mesuliyystine celb edilmis usaqlarin 3.3 faizi qiz olmusdur;

- 2003 ci ilde: 100 usaq azadligdan mehrum edilmis vo habs cozasina mohkum edilmisdir;

Risk altinda olan usaqlar:

- 2003 ci ilde: Azerbaycanda cinayet torotmoek tendensiyasi ilo usaq miifettisliyi terefinden 672 usaq
geydiyyata alinmigdir;

- 2003 ci ilde: Gence ve Baki soherloerinde Usaq Qoebul Paylama Moerkezlorine 274 yeni usaq
gotirilmisdir. Onlarin ¢oxu tekvalideynli usaqlar olmuslar.

2004-ci il iiciin statistik gostorici

Miixtalif yas haddinda olan usaqlar torafindan toradilon cinayatlorin sayimin ¢oxaldigina gora 2004 cii
il iiciin statistik gostaricilorda yeni raqamlor miisahida olunur:
- 2004-cii ild:Azerbaycanda usaq miifettislori terefinden risk altinda olan ve ya cinayet torotmoaye meylli
olan texminen 700 usaq qeyde alinmigdir;
- 2003 cii ilin gostericilori ilo miigayise etdikde goriiniir ki, hemin ilde usaqglar terofinden toredilen
cinayetlorin say1 412 oldugu halda 2004-cii ilde usaqlar terofinden tdrodilen cinayetlorin say1r 491-o
catmugdir. Qeyd edok ki, buraya 17-18 yash usaqlarin say1 daxil deyildir*';

17 Azorbaycan Dévlet Statistika Komitesinin Illik Hesabat kitab1, 2001

Azerbaycanda usagin miidafiesi sisteminin veziyyeti, UNICEF, 2005
'8 Qeyd: bu reqemlore 17-18 yash usaqlara aid edilon moelumatlar daxil edilmemisdir.
1 Azorbaycan Dévlet Statistika Komitesinin Illik Hesabat kitab1, 2003
? Qeyd: bu rogemlore 17-18 yaslh usaqlara aid edilon melumatlar daxil edilmemisdir.
2 Azarbaycan Dovlet Statistika Komitesinin [llik Hesabat kitabi, 2004-2005
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- Ittiham edilmis usaglarin faizi: 2.4 %

Hesabatin hazirlandig1 miiddat arzinda 2005-ci il ii¢iin gostaricilar:

e Baki sohoarinde gobul paylama menteqgoalerinde usaqlarin sayi: 30 nefer;

e Quba gapali tipli tedris miiessisesinde usaqlarin say1: 26 nofer;

e Goncoado yerlogson 2 sayl tohqiqat tocridxanasinda usaqlarin sayi: 3 noafor;
e Bakida yerlogon tocridxanada: 34 nofor;

e Gonce usaq gebul paylama mentaqeasinda: 30 azyasls;

Yuvenal adliyyo administrasiyasina iimumi baxis:

Mbohkema prosesinde Sovet dovriinden galmis on bdyilik problemlorden biri olave istintaqin telab
olunmasidir (dosledovanie). Bu prosedura 6zii tegsirsizlik prezumsiyast prinsipini pozur ve mahkema
gerarimin verilmesi isini longidir. ©ger is lizre dinlome artiq baslanmigsa vo hakim miittohimi itttham etmok
ticiin kifayet qoder doalil tapmirsa, o, prokurorun xahisi ile (real praktikada hetta hakimlor bunu 6zleri edir)
olave istintiga seroncem veroa biloer. Belo slave istintaq ii¢lin he¢ bir mehdudiyyet yoxdur.

Umumiyyetle, qeyd etmok lazimdir ki, imkani olan biitiin valideynlor heatta usaglarinin tegsirsiz oldugunu
bilselar belo polis resmilerine, prokurorlara ve ya hakimlere riisvet vermoyo cohd edirlor. Ittiham olunan
soxslor hebs olunacaglarim1 bildiklerinden mehkeme dinlomslorinin neticelerinden yayinmaq iiclin
avvalcadean «tedbir» goriirler.

Qanun miidafie olunmaq hiiququ verir. Bunula belo, hom gqanunda, hem do onun totbiginde bir sira
problemlor mévcuddur. Bu hiiququn heyata kecirilmesinde olan maneolor veokillo temin olunmaq (hiiquqi
tomsilci) ve Konstitusiyada gosterildiyi kimi asagi golirli sexsler iiglin pulsuz hiiquqi yardimin gosterilmasi
ilo baglidir.

Qanun usaglarin polis mentegosine gotirildiyi (sexsin hobs edildiyi hallarda) ve ya siibholi bilinen soxsin
istintaq1 (sorgu-suali) baglandigi andan vokillo tomin olunmaq hiigiiqu verir. Qanun miieyyen edir ki,
yetkinlik yasina ¢atmayanlarin iginin arasdirilmasi zamani veokil istirak etmsolidir. Lakin praktikada ise polis
iscilori soxsi hebs edib onu polis mentagesine getirmaden maginda saatlarla saxlayaraq qanunu kobud
sokilde pozurlar. Onlar hetta prosedurada nezerde tutulmayan senaddon do istifade ede bilerlor: tutulmus
$oxsi cinayoti «torotmasi» barode izahat yazmaga moacbur edo bilerler. Ogor homin soxs sonra hemin vaxt
sikayotlonarek vokilin olmadigin1 sdyloyirse, onda polis bu ciir izahatin yazilmasinin istintaq olmadigini
bildirir. Belo izahatlarin yazilmasi qanunvericilik terafinden miioyyen edilmemisdir. Formal istintaq
protokollarinin oksine olaraq polis iscileri izahatlara imza atmurlar. Izahatin alindig1 seraiti miioyyen etmok
de olduqca ¢etindir.

Miittehimin vekilinin tibbi yoxlamaya serencam vermok hiiququ yoxdur; yalniz polis miistentiqi bu hiiquqa
malikdir. Vokil gerar gebul etmok solahiyyoti olan miistontigo tibbi yoxlama barode rosmi miiraciot
etmolidir. Zorakiliq nisanalorinin todricen yoxa ¢ixdigina gore ve istelik vekilin derhal tibbi yoxlamaya
soroncam vermok hiiququnun olmamasi ucbatindan isgence hallarin1 siibut etmok daha ¢otindir. Yeni
macolloys asason vokil ve ya siibhali bilinen soxs lazim oldugu teqdirde tibbi ekspertiza tolob edoe biler,
lakin bu siibhoali bilinenin 6z hesabina edilmolidir. Bununla belo, tohgiqat¢i, hakim ve ya prokuror
torofinden tesdiq olunmadigi teqdirde, vekilin, siibhali bilinen sexsin ve ya zerer¢gekenin miiracisati ilo
edilmis tibbi ekspertizanin naticelerine qanun terofinden zomansat verilmir. Belo ki, maliyye veziyyotine
asason diskriminasiya ve siibhali bilinen, itttham edilen ve zerergeken sexse qarsi polis ve diger dovlet
organlari terafinden isgence vo diger geyri-insani roftarin islodilmesi iigiin miinbit sorait vardir.
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Saxlama moenteqgoelorindoki serait minimum beynolxalq standartlara cavab vermir. Polis moantegelorinde ve
mohkemayoaqaderki saxlama merkezlorinde serait xiisusile pis veziyyetdadir. Dovlat qanununa osasen $oxs
mohkemo dinlemesine qoder mehkemoyoeqodorki saxlama mentogesinde 6 aya (bu vaxt 18 aya goder
uzadila biler) qoder saxlanila biler. Usaqlar ve yasllar iicin bu miiddet eynidir. Usagin azadligdan
mohrumolunma miiddeti mehkeme miiddetinde nizamlanmir. Praktikada bir ¢ox usaglar mehkemoayoaqoedoarki
saxlama mentagoelarinde geyri-insani soraitde aylarla saxlanmigdir.

Psixoloji ve sosial reablitasiya iizro is formaldir. Miiveqqeti ve mehkemayeqodor saxlanma dovrloerinde
usaglarla isloyen he¢ bir pesokar psixoloq vo ya sosial ig¢i yoxdur.

Yeniyetmolorin islori vo onlarin hiiquqlarimin miidafiasi iizro komissiyalar

Diger vacib mosalo usaqlarla bagli cinayet islorinin adminstrativ orqanlar — Yeniyetmolorin isleri vo
hiiquglarin miidafiesi ilizroe Kommisiyalar teroefinden heyata kegirilmoesidir. Komisiyanin {izvleri miixtalif
dovlet idarelorini temsil edirlor ve onlarin ¢oxu hiiquq ixtisasli deyillor ve usaq psixologiyasindan
xoborsizdirlor. Komissiyalarin usaglar arasinda cinayetkarlifin garsisinin alinmasi, Onlayici tedbirlerin
goriilmasi ve psixo-sosial reabilitasiyanin hoyata kecirilmosinde oynaya biloceyi miithiim bir rolu vardir.
Lakin toessiifki, hal-hazirda komissiyalar onlarin {izerine diison vozifolori yerine yetiro bilmirlor.
Komissiyalar haqqinda qanunda qeyd edilmisdir ki, QHT-lor onlarin fealiyystinde yaxindas istirak ede vo
usaglara iinvanlanan foealiyyotde komissiyalara yardim ede bilerlor. Lakin indiyedek usaqglar ve ailelerlo
daha six ve yaxindan istirak eden QHT-larin bu ise c¢ox zeif celb edilmesi ve beazi hallarda passivliyi
komissiyalarin fealiyyatinin semerali sokilde qurulmasina menfi tesir gostorir.

Yeniyetmolorin iglori vo hiiquglarin miidafiesi {izre Kommisiyalar cinayoat torotmis veo ya ¢otin torbiyo
olunan ve 14 yasmma qgoder olan usaqlart «xiisusi mokteblere» gondermak selahiyyetine malikdirler.
Komissiyanin usagin «xiisusi moktobo» gdndorilme meselesini miizakire zamami vokil istirak etmir.
Aparilan monitoringe gore indiye kimi bu Komissiyalarin iclaslirinda miidafie terefinin he¢ bir vakili istirak
etmir.”

Xiisusi moktabo gondorilon usaq Yeniyetmolorin islori vo hiiquqlarin miidafiesi tizro Kommisiyalar ve polis
sObosinde usaq miifettislori terefinden qeydiyyata alinirlar. Valideynlori alkohol ve narkotik vasitolere
qursanmis usaqlar da usaq miifettislori terefinden geydiyyata alina bilerler. Narkotik ve alkoholdan istifade
eden valideynlor vo hemginin xiisusi makteblorde olmus usaqlara cemiyyet terafinden neqativ miinasibat
oldugundan bu qeydiyyat vo internat moktebine gonderilmesi hom usaqlarda hem do valideynlorde sosial
stigma formalagdirir. Xiisusi moakteblor resmi olaraq ¢atin torbiye edilon vo qanuna zidd heroketlor tdroden
usaglar ticiin toskil edilmisdir. Bu sebaden do hemin moktobe basqa sebadon diismiis usaglar orada olan bu
usaqlara cinayotkar kimi baxirlar.

UNICEF, Azerbaycan hokumseti, beynalxalq QHT-lor vo yerli QHT-lor torofinden verilmis melumatlarina
asason homin dovlet usaq miiessiselorinde yerlosdirilmis usaqlarin ekseriyyeti ora ailalerinin agir kasibgiliq
soraitinde olmas1 vo bunun da usagin hoyatina ve davranisia tesiri naticesinde yerlosdirilmisdir.”® Iqtisadi
Inkisaf Nazirliyinin moelumatina esasen Azerbaycan ohalisinin 42%-i kasib¢iliq haddinden asag1 soviyyede
yasayir. Buna goro do onsuz da cemiyyotden kenarlagdirilmig statusa malik bu insanlarin istelik polis

22 Azoarbaycanda yuvenal adliyyesinin veziyyeti ilo bagl tedqiqat layihesi ile bagli aparilmis sorgunun noticeleri, “El”
Inkisaf Programlar1 Merkezi, 2005

2 Azorbaycanda dovlet saxlanma usaglarin veziyyeti ilo bagli todqigat hesabato, Azerbaycan Miiellimler Birliyi,
Azarbaycan Valideyn-Miiallim Assosiasiyasi, Umidli Gelocok Gonclor Toskilati, 2005;

«Azoarbaycanda yoxsullugun azaldilmas: programi» Hesabat, 2005
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miifottislori vo komissiyalar terefinden geydiyyata alinmasi ve internat miiossiselerine gdonderilmesi daha
agir mehrumiyyete sebab olur.

Polis komissiya niimayendsleri ilo birge onlara verilon mealumat asasinda kiigelerde isloyen ve yasayan,
moktobo getmoyon, moktoblorde ve ya ailalorinde movcud agir problemlor olan usaq ve aileleri askara
¢ixarmaq Uglin xiisusi aragsdirmalar aparir. Kiicede ve ya miinaqiseli ailelerden miieyyenloasdirilmis usaqlar
«Usaq qgoebul paylama moerkezlerinde» (6lkede iki belo moarkoez vardir ki, onlar Gencede ve Bakida yerlosir)
yerloasdirilir. Onlar aslinde polis mentegoalerinde mehkemoaye gqoder saxlanma mentegelerindeki eyni sorait
altinda saxlanilirlar. Usaqlar orada 15 giine kimi saxlanila bilerlor ve bezi hallarda Polis organlari bu
miiddeti 30 giinedok ve hatta daha uzun miiddete uzada biler. Komissiyalarla aparilan miisahibelor zamani
aydin oldu ki, Qoebul Paylama Moerkezlerinde saxlanma miiddetinin artirilmasi he¢ bir senad ve ya usaq
haqqinda he¢ bir miivafig melumat olmadig: halda ve ya ager usaq basqa dlkedendirse ve bununla da derhal
usagl azad etmok vo 0z Olkesine qaytarmaq imkani olmadigi teqdirde edilir. Bir daha qeyd edok ki,
icraedici orqanin bir hissesi olan yetkinlik yasina catmayanlarin isleri ve hiiquqlarinin miidafiesi iizre
komissiyalarin mehkome terofinden he¢ bir nezarot olmadan yetkinlik yasina catmayanlarin defakto
azadligdan mahrumetmse solahiyyeti var.

yetkinlik yasina catmayan cinayetkarlarin, yuvenal adliyye adminstrasiyast sistemi corcivesinde fiziki ve
psixoloji reablitasiyast ve cemiyyeto yeniden inteqrasiyast iic¢lin Komissiyalara hiiquq verildiyine
baxmayaraq buna nadir hallarda riayat edilir.

Komissiyalarin qanunla usaqlarin hiiquqlarimin miidafiesi iiclin lazimi tedbirler gérmek ve 6z hiiquqlarim
miidafie etmok iqtidarinda olmayan usaqlara bu isde yardim etmak hiiququ verilir. Bu, maliyye vesaitinin
olmamasinin, komissiyanin stat is¢ilorinin az olmasi ve komissiya nliimayendsalarinin lazimi bacariq ve biliye
malik olmamasinin noticesidir.”*

BOLMBO III: DAXILI ISLOR NAZIRLIYI YUVENAL
ODLIYYO SISTEMININ BIR HISSOSI KIMI

Daxili Isler Nazirliyinin bir hissesi kimi polis sobeleri Bakmin 11 rayonu daxil olmaqla Azerbaycanin her
bir rayonunda mévcuddur. Bu polis sdboleri ilo yanasi Baki Bas Polis Idaresi mévcuddur ki, o Baki
soharindoa yerloson polis s6bsalerinin isini tonzimloyir ve nazarat edir.

Cox vaxt polis yetkinlik yasina ¢atmayanlar vo cinayot torotmis ve ya ganunu pozmus vo hemginin atilmis,
kiicolorde isloyen, yasayan, dilenen, alver vo zorakiliq qurbani olmus usaqlarla ilk slage quran, tomasa
giron orqandir.

Hor bir polis sobasinde daimi is¢i kimi bir-iki usaq miifettisi vardir. Bu miifettislor yalniz usaqglarla bagl
masalalor, homginin hebse goder, habs zamani, usaqlarin miiveqqeti saxlanma mentagelerinda ve ya polis
montaqolorinde saxlandigr miiddet arzinde tohqigatlarla mesgul olurlar.

Polis miifottislori biitlin 6lkede olan polis sObolorinin isi barede melumat toplayan ve bu melumati
toredilmis cinayetlerin sayina, hebs edilenlorin yasina, cinsine, rayonlarda tekrar edilmis cinayetlor ve sair
iizro kateqoriyalasdiran Daxili Islor Nazirliyi nezninde Ictimai Tehliikesizlik Departamentino hesabat
verirlor. Ictimai Tohliikesizlik Departamenti nozninde azyaslilar terofinden téredilon cinayetlerin qarsismin

* Azorbaycanda olverissiz voziyyotde olan usaqlarla bagl layihonin hesabati, “Buta” Usaq Fondu, UNICEF, 2004
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alinmast ve profilaktikasi {izre xiisusi bdlme bilavasite polis nezaretinde olan usaqlarla baghi yuxarida
gostarilonlera uygun sokilde toplanmis faktlarla islomek prosesine colb edilib.

Bunula belo aslinde usaqlar ¢oxlu poblemlorlo iizlosir, tohqgiqat aparan sexsler terafinden algaldici, qeyri-
insani miinasibote veo zorakiliga meruz qaldiglar1 ve hemginin miidafie todbirlerinin olmamasi barode
coxsayll sikayetlor etmiglor. Usaqlarla iimumi tehqiqat ve istintaq proseduralari polis ve prokurorluq
toroefinden ve ¢ox vaxt togsirsizlik prezumsiyasina deyil, cinayotde ittihama esaslanaraq aparilir.”

Qeyd etmok vacibdir ki, usaqlarla is iizre ixtisaslasmis sobo olan ictimai Tohliikesizlik Bas Departamentindo
yetkinlik yagma ¢atmayanlar torofindon torodilmis cinayetlor iizro xiisusi bolme movcuddur.”® Buna
baxmayaraq, bu bdlme fordi cinayet hallarina qarigsmaq, moévcud serait ve ya bas vermis hallarin
monitoringini, miistaqil baxisini ve deyerlondirmesini aparmaq tg¢lin genis selahiyyoto tam malik deyildir.
Bolme asasen rayonlardaki polis sObsalorinde g¢alisan polis miifottigleri terefinden verilon informasiyanin
toplanmasi, tohlili ve miivafiq «postfaktum» toedbirleri hazirlamaqgla measgul olur. Polis emakdaslar ve usaq
miifottiglori yetkinlik yasina g¢atmayan cinayotkarlarla vo cinayot torotmekde siibheli bilinen usaqlarla
aparilan isde ¢ox miihiim rol oynayirlar. Lakin onlar hemginin usaqlar terafinden téredile bilecek cinayat ve
xotorlorin garsisinin alinmasinda @sas rol oynamali ve risk qrupuna daxil edilon ve hesab olunan usaglar
iiciin destok mexanizmlori ve miixtolif Onloyici profilaktik tedbirlor heyata kegirmslidir. Teessiif ki,
miisahide olunan menzere arzu olunan ideal menzeredon ve BMT-nin UHK-da ve qanunlarda
gosterildiyinden forglidir. 2002-ci ilde UNICEF terofinden toqdim olunan giymetlendirme ve 2005-ci ilde
bu hesabatin hazirlanmasi dévriinde QHT Alyansi bir sira meseleleri askar etmisdir.”’

Polisin kiico usaqlari, risk altinda olan usaqlar, evveler kigik cinayetlor torotmis ve polis geydiyyatina
diismiis usaqlarla temasinin ehemiyysetini ve bu orqanlarin niimayendslerinin cemiyyat terefinden arzu
olunan geyri-semimi cavablarin verilme ehtimalin1 nezere alaraq, polis memurlarinin miieyyen qrup usaqglara
ve ya movcud veziyyete qarsi miinasibotini askar etmek {iglin xiisusi yanagmalar hemise totbiq edilir.
Onlarin kiice usaglarina neco miinasiboet gostordiklori barede suallara miisahiboalerin ¢ox faizinde (40 %)
neqativ cavab verilmisdir. Onlar kiico wusaqlarma diger usaqlara gostordiklorinden pis miinasibot
gostormislor. Polis memurlarinin 50% kiice usaqlart mehfumunun onlarda neqativ assosiasiyalar yaratdigini
bildirmisler: terbiyesiz, cinayete meylli, vicdansiz, asagi seviyyeli, dilengi. Diger assosiasiyalar bitorof
xarakter dagimigdir. He¢ bir pozitiv assosiasiya verilmemisdir. Polis isgilori adeton kiigode isloyen veo
yasayan, dilonen usaqlann asagidaki formada xarakterizo edirlor: modeniyyetsizlik, pis davranislar,
savadsizliq, natemizlik, sirtiqliq, dilengilik, ikiiizliiliik, geddarliq ve yasindin gabaga getme. Polis iscilorinin
coxu bu usaglarin ¢ox hissesinin bdylidiikden sonra ciddi cinayetkar {insiirlore ¢evriloceyine ve ya daha
ciddi cinayetkar davranisa yiyelonmelorine siibhe etmodiklerini bildirmisler.”

Kiico usaqglar1 ve isloyen usaqglar polis {i¢iin xiisusi pulqoparma hadefloridir. Bu usaglar «avaralanmaqg»
istlinde tutulur ve okser hallarda polis terefinden ddyiiliirler. Bu hadef qruplan ile isloyon QHT-lorin
verdiyi moalumata osasen usaqlarin valideynlorinin go6zii garsisinda onlarin etirazlarina baxmayaraq habs
edilmesi hallar1 olmugdur. Lakin burada yetkinlik yasina ¢atmayanlarin isleri ve hiiquglarinin miidafiesi iizre
komissiyalarin fealiyyetsizliyi a¢iq aydin 6ziinii biruze verir. «Kiice» usaglarinin ¢oxunun valideynloerinin
olmasini nazere alsaq, onlarin valideynlori ve ya hiiquqi qoyyumlarina qarsi totbiq edilon tesir mexanizmlori
vo preventiv todbirlerin goriilmemsesi gdz qabagindadir.

» Qanunu pozmus yetkinlik yasina catmayanlarm veziyyeti ilo bagl aparilmis sorgunun naticeleri, “El” Inkisaf
Programlari Morkezi, 2003 Azerbaycanda yuvenal odliyyenin veziyyeti ilo bagl tedqiqat hesabati, “El” inkisaf
Programlart Markezi, 2003

26 Azerbaycanda Usaqlarin miidafiesi sisteminin veziyyati ilo bagl hesabat, UNICEF, 2005

27 Azarbaycanda kiigo usaqlarin veziyyeti, UNICEF, 2002

¥ Azorbaycanda yuvenal adliyye sisteminin voziyysti ilo bagl sorgu, Usaq Hiiquglari {izro QHT Alyansi, 2005
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Miisahiboalorde istirak etmis polis is¢ilorinin ¢ox hissasi (65 %-den ¢ox) hazirda risk altinda olan usaqlarla
vo kiicedo isloyen ve yasayan usaqlarla bagli gordiiklori isden razi galmadiglarini bildirmisler. Texminen
eyni nisbatde polis is¢ileri ehtiyat tedbirleri sahesinde ¢alisan isciler kimi iglomayi daha {istiin tutduqlarini,
30 %-i ise usaqglarla s6hbet apararaq onlarla maariflondirici s6hbetlor aparma isi ili mesgul olmagi arzu
etdiklorini bildirmisler.”” Usagin usaq gebul paylama merkezi ve ya polis mentegesine getirilmesi he¢ do
usagin vo onun ailoesinin problemini holl etmir, aksini ailoye daha ¢ox alave problemler térodir vo usagin
golacok inkisafina menfi tesir gdsterir. Polis is¢ilerinin ¢oxu usaq mesaleloeri ile mesgul olan polis iscileri
Daxili Isler Nazirliyinin nezdinde yetkinlik yasina catmayan cinayotkarlar, agir torbiye olunan ve cinayet
qurbanlarina ¢evrilmis usaqlar {igiin ehtiyat vo Onlayici todbirler ve reabilitasiya proqramlarinin hazirlamasi
vo totbiq edilmesi isinde daha c¢ox seolahiyyetloro malik ayrica qurum kimi yaradilmali oldugunu
gostormislor.

Usagqlarla islayan polis is¢ilerinin ¢oxunun hiiquqi tehsili (hiiquq fakultesi mezunlar1) vardir. Bununla bels,
filologiya, iqtisadiyyat, riaziyyat ve digor ixtisasli soxslorin do faizi yliksekdir. Miisahiboalerin do tosdiq
etdiyi kimi hiiquq ve pedoqoji fakultaleri bitirmis sexsler de daxil olmagla usaqglarla isleyen biitlin isciler
xUsusi tohsil kurslar1 ve ya ixtisas tokmillosdirmoe kurslart kegmoli ve usaq miifottisi olmamisdan ovvel
xiisusi psixoloji test vo imtahan vermeamislor vo on osasi ise usaq psixologiyasi ve usaq hiiquqlar ile bagh
he¢ bir bilik vo bacariglar alde etmemigloer. Polis is¢ilerinin ¢oxu BMT-nin UHK hagqinda melumatlarin
olmadigindin, UHK haqqinda hetta en azi he¢ bir treninq ve ya seminarin da kegirilmadiyini ve igladikleri
sahodo Oziinii-maariflondirme ilo mesgul olmadiglarin1 bildirmisler. Polis iscilerinin ¢oxu Ingilis dilini
Oyrenmayin vo uygun sahelorde beynolxalq tocriibenin dyrenilmasinin vacibliyini qeyd etmislor.

Daxili islar Nazirliyinin nozdinda faaliyyat géstoran strukturlar:

Polis mantagalari (miivaqqati saxlanma mantagalari vo ya KPZ-lar):

Polis soboalorindo polis mantaqgoalori (KPZ) vardir ki, cinayet térotmokdo siibhali bilinen sexslerin tehqiqat
milddetinde miiveqqeti saxlanmasi iiglin nezerde tutulmusdur. Usaqlar da bu polis kameralarinda otraf
miihitden tecrid olunaraq saxlanilirlar. Burada maksimum saxlanma miiddeti 48 saatdir.”® Polis menteqelori
iki ve daha ¢ox sexsin saxlana bildiyi ki¢ik otaqdir ve cinayet téretmekde siibhali bilinen ve ya qanunu
pozmus soxslorin saxlanilmasi {i¢iin nezerde tutulub. Polis mentogolerinde usaqglar iiglin nezerde tutulmus
xiisusi otaglar yoxdur ve usaqlar orada bdyiiklorle eyni sorait altinda saxlanilirlar. Orada he¢ bir xiisusi
sorait yaradilmamuis, eloce do xiisusi qidalanma ve yemok, yaxsi istilik sistemi (polis montegesinde ¢ox vaxt
olduqca soyuq olur) ve usaqglara (dustaqlara) nezarat eden polis is¢ilorinin hamisi kigidir. Onlar usaqglara ve
ya yetkinlik yasina ¢atmayanlara lazimi destok ve yardimin verilmesi sahesinde tolim ke¢gmomis vo bu isde
cotinlik ¢okirlor. Buna gore do usaqlarla boyiiklerle oldugu kimi reftar olunur. Yetkinlik yasina ¢atmayanlar
liclin torbiyo miiossisesinde (usaq koloniyasi) cezageken usaqlarla aparilan sorgu ve miisahibelerin
naticesinde melum olmusdur ki, polis mentegelerinde saxlanilan zaman usaqlarin ¢oxuna qarsi ¢ox pis
roftar olunmus, ¢oxlar1 doyiilmiis, zorakiliga, isgonceye, veo geyri-insani miinasibote moaruz qalmislar.

Qanun polis mentagolorinde saxlanilan usaglarin vokillo temin olunmasini ve usagin valideynlorinin vo
homginin yetkinlik yasma catmayanlarin iglori ve hiiquglarinin miidafiesi {lizre komissiyalarm doerhal

¥ Azerbaycanda kiige usaqlarinin veziyyeti, UNICEF, 2002

39 CPM-nin 148.4 maddesi: Bu macallenin 148.1 and 148.2-ci maddslerinde nazerde tutulmus hallardan biri mdvcud
olduqda tutulma miivafiq cinayet isi baslananadek heyata kegirile biler. Cinayat iginin baglanmasina dair gerar sexsin
tutuldugu andan 24 saat kegonadok gobul olunmazsa, tutulmus sexs derhal azad olunmalidir. Belo gorar gabul olunsa
da sexsin tutulmasi 48 saatdan artiq davam ede bilmez. Tutulmus sexse tutuldugu andan 48 saat kecenadoek ittitham
elan edilmeli, o, mehkemeye gotirilmeli, mehkems ise toxire salinmadan baxmali ve onun hagqinda hebs getimkan
tadbirinin se¢ilmasi vo ya onun azad edilmesi haqqinda qirar ¢ixarmalidir.
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xoboardar edilmesini ve polis mentagesine ¢agrilmasini teleb edir.’’ Toessiif ki, usaqlarla aparilan sorgu ve
miisahibalor vo polis sobelarinden verilon bezi informasiyadan melum olmusdur ki, usagin valideynina ¢ox
vaxt ya he¢ xober verilmomis, ya da ki cox gec xober verilmisdir.*? Eynilo homin veziyyet komissiyalarin
molumatlandiriimasi isine do aiddir. Umumiyyetle usaqlarin meseleleri ilo mesgul olan miixtelif dovlet
qurumlar1 arasinda emekdasliq ve informasiyanin paylasilmasi ve yayilmasi mexanizmi zoif inkisaf etmis vo
arzu olunandan c¢ox uzaqdir. Miixtelif yerli orqan niimayendslori bir-birilerinin foaliyyetinden xebardar
edilmirler. Todgigat neticesinde hem do agkar edilmisdir ki, usaglarin meseloalori ilo moasgul olan dovlet
organlarinin niimayendsleri emoekdasliq ve toskilatlararasi sebekenin ve ya semersli koalisiyalarin inkigaf
etdirilmosi ii¢iin hec bir lazimi bacariga malik deyillor.*®

Dovletin usag1 voekille temin etmayo borclu olduguna baxmayaraq, aslinde saxlanma mentagelerinde olan
usaglarin ¢oxu vokille temin edilmemisdir. Miisahibe edilmis veakillerin ¢oxunun geyd etdiyine gore, bu,
vokillore usaglarla bagli cinayet iglerine gore c¢ox az pul verilmosi sebobi ilo gismen izah oluna biler.
Hemginin miisahibe aparilmis hiiqugsiinaslarin ¢oxu usaqlarla bagl cinayet islerinin digerlerinden daha az
“niifuzlu” sayildigma gore bu cinayet islerinde istirak etmoekde maraqli olmadiglarini bildirmisler.*

Yetkinlik yasimma c¢atmayanlar iiclin torbiye miiessisesinde (yuvenal hebsxana) ve Baki sohearinde yerlogson
tohqiqat tocridxanasinda saxlanilan usaglarin ¢oxu polis mentegealerinde 48 saatdan ¢ox saxlandiqlarini
sOyloemislor ki, bu da qanunun birbasa pozulmasidir. Qeyd etmak vacibdir ki, usaglarin hebsden derhal sonra
vo ilkin istintaq zamam buraxilmasi (onlarin siibheli bilindikleri cinayetin ndviinden ve agirligindan asili
olaraq) praktikasinin ganun ve nizamnamelorde® gosterildiyine baxmayaraq bu ¢ox nadir hallarda bas verir.
Usaq Hiiquqglar1 iizre QHT Alyansinin todqiqatcilart terefinden miisahibe alinmis tehqiqat tocridxanasinda
saxlanilan he¢ bir usaq valideynlorinin ve ya yetkinlik yasina ¢atmayanlarin igleri ve hiiquglarinin miidafioesi
lizro komissiyalarin nezareti altina buraxilmaq iiciin azad edilmemisloer.’® Lakin bu kicik ve orta deroceli
cinayetlorde siibhali bilinen usaqlar {i¢iin usagin 6zii ve onun otrafindakilari {igiin tohliikke olmadig: halda ve
ya usagin qagmayacagia aminlik oldugu hallarda daha genis totbiq olunmalidir.

Yuvenal adliyye administrasiyasinin diger sahelerinde oldugu kimi Daxili Isler Nazirliyinin yetkinlik yasina
catmayanlarla isloyon bolmelerin stat torkibi burada da miihiim problemlorden biridir. Usaq miifottislori
toyin edilmis vo usaqlarla isloyen isgilor usaqlarla iinsiyyetin aparilmasi {izro he¢ bir xiisusi tolim, tohsil
almamis ve xlisusi bacarigqlar elde etmemislor. Basqa bir problem polis sdboelorindoki usaq miifottislorinin
demok olar ki, hamisinin kisi olmasidir ki, bu da usagin diisdiiyii veziyyet ve usagmn saxlanma yerlorinde
durumuna tesir edir. Polis memurlar1 iloe musahibalordon melum oldu ki, hemise ne ise istoyen, noyose
ehtiyaci olan vo xiisusi digqet ve ya qayg toleb eden usaqlarla iinsiyyet qurmaq ¢ox ¢otindir. Usaqlara belo
gaygmi ise gadinlar-analar daha asan ve yaxsi gostere bilordiler.

31 Azarbaycan Respublikast CMP-nin 432.2 maddesi: Yetkinlik yasma catmayan soxs baresinda cinayaet isi {izre icraat
har hansi bir gecikdirmayoe yol verilmoaden aparilmalidir. Yetkinlik yasina ¢atmayan soxs baresinda is lizre onun
miidafia¢isinin igtiraki macburidir.

32 Qanunu pozmus yetkinlik yasma catmayanlarmn veziyyati ilo bagl aparilmis sorgunun naticeleri, “El” Inkisaf
Programlart Markezi, 2003;

Azerbaycanda yuvenal adliyyenin veziyyetinin dyrenilmesi ile bagli hesabat, “El” Inkisaf Proqramlari Merkezi,
2003

33 Azorbaycanda olverissiz soraitdo olan usaqlarin veziyyeti ilo bagl layihenin hesabati, “Buta” Usaq Fondu, UNICEF,
2004
Azerbaycanda Usaq miidafie sisteminin veziyyeti ilo bagli hesabat, UNICEF, 2005

3 Azerbaycanda yuvenal adliyyenin veziyyeti ilo bagl aparilmis sorgu, Umidli Gelocek Gencler Toskilati, 2005

3 Azorbaycan Respublikasi CM-nin 87.2 maddesi (2000): Nezarete gétiirme valideynlorin vo ya onlar1 ovez edon
soxsloarin, yaxud miivafiq icra hakimiyyeti orqaninin {izerine yetkinlik yasina ¢atmayan terbiyavi tesir gostormek ve
onun davranigina nezaret etmok vezifesi qoyulmasindan ibaretdir.

36 Qanunu pozmus yetkinlik yasma catmayanlarm veziyyeti ile bagl aparilmis sorgu, “El” Inkisaf Programlar1 Merkezi,
2004-2005
Azoerbaycanda yuvenal adliyyenin veziyyseti ilo baglh todqiqat isi, Usaq Hiiquqlari tizre QHT Alyansi, 2005
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Cinayoat Prosessual Macollosinin 432.1 maddesinde usaqlarla bagl tehqiqat isinin yetkinlik yasina
catmayanlarla bagh is iizro miivafiq tocriibasi olan xiisusi s6bsaler torefinden aparilmali oldugu gosterilse do
tohqiqat proseduralari isi ile mesgul olanlar bu sahslerde ixtisaslasmamis deyillor. Yetkin yasina
catmayanlarin cinayet islori ilo masgul olan iscilorin ¢oxu bu sahado heg¢ bir bacariga malik deyillor ve usaq
hiiquglar1 vo usaqlarla bagl mosslolor iizro he¢ bir tohsil almamis ve tolim kegmomislor.”” 2002-ci ildo
UNICEF torofinden aparilmis tedqgigat ve Usaq Hiiquglar1 iizre QHT Alyansinin 2005-ci ilde apardig1 diger
bir tedqiqat usaq miifattislorinin coxunun kegmis texniki isciler, miiellimlor, miihandisler ve s. oldugu askar
edilmisdir.*® Tedgiqat neticesinde melum olmusdur ki, usaq miifettisleri vezifo dhdeliklori ilo bagli heg¢ bir
miifessal tolim ke¢memislor. Olbette, qeyd etmok lazimdir ki, usaq hiiquqlarimin osaslar1 sahasinde telim
programlarinin kegirilmosi tosobbiisii UNICEF terofinden irali siiriilmiis ve Daxili Isler Nazirliyi terefinden
miisbat qarsilanmigdir. Hotta bu sahade Bakida fealiyyet gdstoran polis iscileri ii¢iin usaq hiiquqlar lizre bir
sira tolim kurslar1 toskil edilmisdir. Eyni zamanda Umidli Gelecek Gencler Toskilati terafinden 2002-2003-
cli iller arzinde 150 polis is¢isine usaq hiiquqglart konvensiyasi sahesinde telim kecirilmisdir. Lakin bu
programlarin birdefalik olmasi ve yuvenal adliyye ilo bagli meselelore toxunmamasi onlarin faydasini bir
goder azaldir. Eyni zamanda bu telimler vasitesi ile respublikanin yalniz bir ne¢e rayonunun polis sobalerini
ohato etmok miimkiin olmusdur. Hemg¢inin burada davamliliq prinsipine riayet edilmemisdir ve na Polis
Akademiyas1, ne do Daxili Isler Nazirliyinin toedris merkezlerinde usaq hiiquglar1 ve yuvenal adliyye ilo
bagh xiisusi todris proqramlart ve polis iscilerinin pesakarliginin artiritlmast kurslarmin tegkili heyata
kecirilmemisdir. Polis orqanlarinda mdvcud olan yiiksek kadr axininin olmasini nezere alaraq uzun miiddetli
todris proqramlarinin yaradilmasi ile bagli bu meselonin reallagsmasi vacib sayilir.

Voziyyetin aydinlasdirilmasi gosterir ki, miieyyen vaxt orzinde polis mentaqgoelorinde saxlanilmis usaqlarin
yekun say gostericisini bilmek miimkiin deyil. Daxili Isler Nazirliyi nezdinde olan yetkinlik yasma
catmayanlarin islori {izro soboye her kvartal hesabatlar daxil olur. Olke daxilinde {imumi melumat bazasinin
olmamasi ve ictimai monitoringin olmamasi, polis memurlar1 vo polis kameralar1 iizerinde nozarstin hoyata
kecirilmoesini engslloyir vo hamginin yetkinlik yasina ¢atmayanlarla bagli veziyyetin deyisdirilmesi {i¢iin
xilisusi semerali proqramlarin hazirlanmast ve bu usaqlara individual tinvanli komeyin gostermesi isinin
qurulmasina imkan vermir.

Bu hesabat ¢ap ii¢lin nasriyyata gonderilone qoder 6lke daxilinde texminen 670 usaq (risk altinda olan ve
ya ovvaller cinayet torotmis ve ya cezacekme yerlerinden azad edilmis usaqlar) polisin miiveqqeti nezareti
vo miisahidesi altinda oldugu miieyyenlesdirilmisdir.*® Yerlorde ve {imumiyyetle 6lke iizre «kiice usaqlar»
fenomeninin, «kiige» usaqlarinin sayinin artmasinin qarsisinin alinmasi, yiingiil cinayat térotmis usaqlarin vo
cozacokmo yerlorindon azad edilonlerin reabilitasiyast ve cemiyyote yeniden inteqrasiyasi ii¢lin lazimi
progqramlarin hoyata kegirilmali oldugu halda geyd olunmus kateqoriya ve qrupdan olan usaqlar bu kimi
program vo foaaliyyato colb olunmurlar. Polis-usaq miifettislori ve yerlorde foaliyyet gosteron komissiya
niimayendsleri yalniz usaqlar terafinden edilen hiiqugpozuntulari ve ya cinayetlori agkar etmak {i¢iin onlarin
davraniginin monitoringini aparirlar. Onlar usaqglari saxlanma mentegelerine, terbiyovi mokteblore geriyo
gondere ve ya diger todbirler hoyata kecire bilorlor. Bu bir daha hazirki sistemin cezalandirici xarakterini
biruze edir. Toossiif ki, usaqlarin rifahi {i¢iin he¢ bir monitorinq ve nezaret mexanizmi yoxdur (baxmayaraq
ki, yetkinlik yasina catmayanlarin islori ve onlarin hiiquqlarinin miidafiesi {izre komissiyalar haqqinda qanun
komissiyalarin preventiv, reabilitasiya vo comiyyoto yeniden inteqrasiyada rollarin1 aydin vurgulayir ve

7 Usaq Hiiquglan iizre QHT Alyansmin Azerbaycanda yuvenal adliyyenin veziyyeti ile bagh layihe gergivesinde
apardig1 deyirmi masa ve seminarlarla bagl hesabat, Usaq Hiiquqlar1 izre QHT Alyansi, 2005 Azerbaycanda kiice
usaqlarmin veziyyeti, UNICEF, 2002

% Azerbaycanda kiice usaqlarinin veziyyeti, UNICEF, 2002

% Azerbaycan Dovlat Statistika Komitesinin illik Hesabat1, 2005
Azarbaycanda usaq miidafiesi sisteminin veziyyeti, UNICEF, 2005
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hemginin Azerbaycan Respublikasinin CM ve CPM-nin barpaedici adliyyo iiglin lazimi asas verir), miimkiin
nalayiq heroketlorin qarsisini almaq tgiin he¢ bir todbir goriilmiir. Hazirda bu usaqlarm psixiki-sosial
reabilitasiyast vo comiyyoto yeniden inteqrasiyasini tomin etmok iiclin he¢ bir vahid proqram totbiq
olunmur. Homg¢inin xebeardarliq almis, cozagekme miiessiselerinden azad edilmis ve kiigade isloyay ve
yasayan, cinayot vo diger zorakiligin qurbani olmus usaqlar ii¢lin yerlordo veo Bakida xiisusi Psixo-Sosial
Reabilitasiya ve Re-inteqrasiya Moarkezi movcud deyil.

Usaq gobul-paylama markazlari:
Olkodo iki Usaq gobul-paylama markoazlori foaliyyet gostorir ki, bunlar Gence ve Baki soherlerinde
yerlosir.

Bu morkezler atilmig ve polis terefinden kiigelorde tapilmis, terbiyevi mekteblorden qagmis, zorakiliga
moruz qalmis, kiigelordo dilenan usaqlar ii¢lin nezerde tutulmusdur. Bu merkozlerin cinayet torotmis ve ya
ganunu pozmus usaqlar iiclin nezerde tutulmadigina baxmayaraq, orada saxlanilan usaqlarin g¢oxu ya artiq
cinayatde oli olan vo ya bunun ii¢lin potensial risk altinda olan usaqglardir. Bu hesabatin ahato etdiyi 1998-ci
ilden 2005-ci ile kimi olan dovr arzinde bu merkezlerde gebul edilmis usaqlarin say1 her il texminen 350-
750 arasinda deyismigdir. Bakida yerloson Usaq gebul-paylama merkezinde 25 ¢arpayi vardir ki, aslinde
orada bundan daha ¢ox sayda carpay1 teleb olunur.*’

BOLMO IV: YETKINLIK YASINA CATMAYANLARIN ISLORI VO
ONLARIN HUQUQLARININ MUDAFIOSI UZRO KOMISSIYALAR:

Yetkinlik yasina ¢atmayanlarm islori ve hiiquqlarimin miidafiesi lizre komissiyalar haqqinda qanun Parlament
torofinden 31 may, 2002-ci ilde gebul edilmisdir. Komissiyalara asagidaki fealiyyetlori hoyata kecirmok
solahiyyeti verilmisdir:

- usaqlara maariflendirici tesir gostormok;

- hiiquglarin ve hiiqugi maraqglarin miidafiesi;

- onlarin davranigi {izerinde nezaret;

- geyri-qanuni heroketlorin garsisinin alinmast;

- yuxarida gostorilmis Ohdeliklerin hoayata kegcirilmesi ii¢lin hokumet qurumlan ve beladiyyslerin,
institutlarin, istehsalat saholori vo miilkiyyet formalarindan asili olmayaraq biitiin toskilatlarin iginin
kordinasiyas;

- yerli soviyyoadoe reabilitasiya ve comiyyeate yeniden inteqrasiya proqramlarinin hoyata kegirilmasi.

Bu komissiyalar Icra Hakimiyyetlori nezdinde yerlosir vo Bakinin 11 rayonu da daxil olmagla her bir
rayonda foaliyyet gosterirlor. Bu komissiyalarin usaqlarla elagedar bir ¢ox massalalarle, o cliimleden usaq
hiiquglarinin miidafiesi, usaqlarin cinayst emsllorinin qarsisinin alinmasi, qanunu pozmus usaqlarla is,
tohqgiqat ve moehkeme prosesi zamani usaqlar1 temsil etmoak (valideynlorin icazesi ila), ailo ve ya moktoeb
hoayatinda problemloeri olan usaglarin meselalori ve s. ilo moasgul olmaq hiiququ vardir.

Faktiki olaraq ganunu pozmus usaqglar he¢ vaxt polis kameralarinda saxlandiqlar1 miiddet ve hetta mehkema
prosesi orzinde komissiya niimaysandsleri ilo goriismemisloer. Biri katib, digeri ise psixoloq olan iki stat
iscidon ibaret olan komissiyanin terkibine nezer saldigda bunun niye belo oldugu izah oluna bilor.
Komissiyanin miixtelif sahelorden miitexassisler devet etmak soelahiyystinin olmasina baxmayaraq bu ¢ox

4" Azorbaycan Dovlet Statistika Komitoesinin illik Hesabat Kitab1, 2005 '
Bak1 usaq qebul-koglirme merkezine monitoring seferi barade hesabat, “El” Inkisaf Programlart merkezi, 2005
Respublika Usaq Teskilat1 terefinden verilmis hesabat, 2005
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nadir hallarda bag verir. Ciinki iki stat ig¢i istisna olmaqgla komissiyanin diger is¢ilori emeak haqqi almir ve
buna goro do usaqlarla ve usaqlarla bagh cinayet islori ilo measgul olmaqda maraqli olsalar da belo buna
vaxtlar1 daimi az olur. Burada bir daha komissiyalarin igine QHT-larin zaif celb edilmesini ve iimumiyyatlo
tomsil edilmemasini qeyd etmoak vacibdir.

Yetkinlik yasina c¢atmayanlarin isleri ve hiiquglarinin miidafiesi {izre Kommisiya haqda ganunun 5-ci
maddasinin 8-ci bandine osasen Komisiyalarin usaqlari, onlarin valideynlerini ve ya hiiquqi temsilgilerini
gobul etmok, onlarm sikayet ve miiracistlorini dinlemak, onlarin isi ilo tanig olmaq selahiyyeti vardir. Miilki
vo ya cinayet isinin miizakire ii¢lin hazirlanmasi1 ve usaglaria alagedar cinayet isini Komissiyalar terafinden
miizakiresi zamani1 komissiyalar biitiin marhoaleloerde vokillerin istirakini temin etmalidir.

Komissiyalarin Azerbaycan respublikast mehkemsleri terafinden ittiham edilmis, cinayet térodorken 14-18
yas arasinda olan usaqlarin ofv olunmasi iigiin prezident yaninda Xiisusi Ofv Kommisiyasina miiraciot etmoak
hiiququna malik olmasina baxmayaraq realliqda son 2 il arzinde prezident torofinden bir ne¢o ofv seroncami
imzalandig1 halda he¢ bir usaq ofv olunmamisdir.

Yetkinlik yasina catmayanlar torofindan toradilmis inzibati xatalar:

Kommisiyalarin Inzibati Xetalar Macollesi g¢orcivesinde yetkinlik yasina ¢atmayanlarin islerine baxmaq
hiiququ vardir. Kommisiyalar bu megsadle problemlerin ve ya islerin {istiinii 6zleri aca bilerler. Lakin g¢ox
vaxt diger dovlet orqanlarindan inzibati xarakterli belo miiraciotlor alirlar. Komissiyalarin Inzibati Xotalar
Macollasi ¢oargivasinde 18 yasina kimi usaqlarin iglorine baxmaq hiiququ vardir.

Yetkinlik yasina catmayanlar torafindan toradilmis cinayatlor:

Komissiyalarin asasen 14 yasina kimi usaqlar torefinden tdéredilon cinayet islerine baxmaq hiiququ vardir.
Bununla bele komissiyalarin ictimai tehliikesizlik t¢lin tehlilke toretmeyen hallarda usagin cezadan azad
olunmasi tiglin mohkemoeyoe miiraciot etmok vo usagi tibbi islah ve ya tohsil miiassisesine géndormok
hiiququ var. Homginin Komissiyalar mehkemeye qoader istintaq isi zamani usagin valideynlori vo ya hiiquqi
tomsilgilori yaninda dustaq saxlanilmasi {li¢iin mehkema ve prokurorluq organlar1 qarsisinda vesadoat galdira
bilerler. Kommisiya yasina miivafiq olaraq cinayet masuliyyetine colb olunmali olan lakin nisbaten yiingiil
cinayet torotmis usagin azad olunmasi {igiin ve onun xiisusi tibbi vo ya tohsil miiossisesine goénderilmosi
barade mehkemeyo miiraciat edo biler. Bununla belo yuxarida qeyd olundugu kimi saxlama mentegalorinde
olan usaqlarin ¢oxu komissiya niimayendaleri ile gériismomis ve he¢ vaxt onlarla {insiyyetde olmamislar.
Bundan bagqa saxlanma soraitinin monitorinqi ve vaxtindan ovvel azadedilme ve ya ceza ndvlerinin
doyisdirilorek daha ylingiil cazanin tetbiqinin miimkiinliiyli do kommisiyalar torefinden hoayata kegirilmali
oldugu halda bu realligda ya bas vermir, ya da nadir hallarda olur.

“Buta” Usaq Fondunun apardigi arasdirma gostormisdir ki, yerloerde usaq miidafie sistemi vo siyaseti
yoxdur. Komissiyanin adinin «hiiquglarinin miidafiesi» olave edilmesi ve bununla da onlarin iizerine
6hdalik verilmoklo qanunla doyisdirilmoesine baxmayaraq realliqda komissiyalarm is prinsipleri
doyisilmemis qalir. Komissiyalar onlardan yuxarida duran icraedici strukturlardan emrlerin verilmosini
gozloyirlor.*!

Yerli soviyyalorde komissiyalar terafinden hazirlanmis hesabatlar respublika komissiyasina (Baki bag
komissiyas1 Baki goharinin 11 rayonundan riibliikk hesabatlar1 goebul edir) gonderilir. Bu hesabatlar formal
xarakter dasiyir ve veziyyetin dolgun tehlili li¢in lazimi meaqamlar1 tam ohate etmir vo homin yerlordo real
veziyyaetin ve problemlorin gizlodilmesine reva verir edir.*

! Ehtiyac iginde olan usaglarin voziyyeti barode hesabat, “Buta” Usaq Fondu, 2004 .
2 Ehtiyac igindo olan usaglarin voziyyeti barode hesabatin toqdimati, “Buta” Usaq Fondu, UNICEF, 2004
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Qeyd olundugu kimi kommisiya usaq terofinden toroedilmis cinayetin ve ya hiiqugpozmanin kateqoriyasi,

tokrarligi, agirligi ve s. xarakterinden ve agsagida gosterilon diger sebeblorden usaqlar barede qorar

¢ixarmaq hiiququna malikdir:

e Uzr istoyerok torotdiyi omseli bir daha tokrarlamayacagimna s6z vermayi tolobi;

e Usaq torafindon edilmis xota, onun toehliikeliliyi ve vurdugu ziyan ve xotanin tokrar olunacagi teqdirde
goriilocok daha ciddi tedbir barade xeberdarliq;

e Ogor usagin 0zili qazanc olde edirse vo ya basqa golir yeri varsa corimonin kosilmasi;

e Usagi valideynlori ve ya hiiquqgi niimayendslerinin noazarati altina kegirilmasi;

e Cinayot mosuliyyetine colb olunmaga yasi ¢atmayan 14 yasinadek olan yetkinlik yasina ¢atmayanlarin
torotdiklori cinayete gore agiq ve ya qapali tipli xiisusi torbiye miiassiselorine génderilmasi.

Qanuna uygun olaraq Kommisiyalarin, mehkemenin verdiyi gorarla miiqayisede daha ylingiil ceza ndviiniin
togbiq edilmosi, hobs miiddetinin qalan hissesinin daha yiingiil coza névii ilo ovez edilmesi, sorti olaraq
azadliga buraxilma, miithakimenin vaxtindan tez legv edilmesi ve ya coza miiddeti bitmemis azadedilmo
barade moehkemaye miiraciat etmok hiiququna malik olmasina baxmayaraq faktiki olaraq situasiya tam basqa
clirdiir. Komissiyalar bu hiiququndan ¢ox nadir hallarda yararlanir. Aparilan miisahibalor zamani komissiya
niimayendalrinin ¢oxu geyd etmisdir ki, onlara verilon biitiin selahiyyeatloerin hoyata kegirilmesi {i¢iin onlarda
kifayat qoder maliyye vesaiti yoxdur, onlar az emek haqqi alirlar ve onlarin ixtisasl kadrlara boyiik ehtiyaci
vardirir. Qeyd etmok vacibdir ki, arasdirmaya osasen komissiyalar adeton ayda bir defe goriisiir vo bu
miiddet orzinde yigilmis messlelori miizakire edirlor (esasen miizakirelor hesabat xarakteri dasiyir).
Homginin her-hansi bir hadise bas verdikde komissiyalar névboedonkenar goriis kecirirlor. Bu mexanizm
onu demoyo osas verir ki, komissiyalarmm adi ve mandati doyigseda, onlarin «hiiquqlarin miidafiesi vo
profilaktik onloyici todbirlor» hoyata kecirilmir vo ya diggetden kenarda galir. Kommisiya niimayondalori
gobul merkezlarinda, qapali tipli mekteblorde ve yetkinlik yasina ¢atmayanlar {i¢iin terbiye miiassisesinde
saxlanilan usaglarla cox nadir hallarda iinsiyyet qururlar. Umumiyyetle terbiye miiessiselerinde saxlanilan
usaqlarin hamis1 komissiya niimayendelorini gdrmediklerini qeyd etmisdirlor. Eyni zamanda, sadalanan
miioessisoalorde saxlanilan usaqglar terefinden ve ya fiicilincli torofin usagin hiiquqglarinin pozulmasi barede
edilmis tocili miiraciet hallart da miieyyenloesdirilmemisdir. Bu da komissiylarin hiiqug-miidafiegisi ve
monitoring-noezarat funksiyalarinin yerine yetirmomslorinin baris nliimunesidir. Dovlet usaq miiessiselori,
riskli ailoeler ve problemli usaqlarin tohsil aldig1 tohsil ocaqlarinda veziyyetin davamli soekilde yoxlanilmasi,
problemlorin aydinlagdirilmasi ve usagmn xeyrino miixtolif reabilitasiya, destok vo profilaktik onloyici
todbirlerin hayata kegirilmesini nezerde tutan seferler komissiyalar terefinden edilmir.

Hazirki veziyyetden aydm olur ki, yetkinlik yasina catmayanlarin psixoloji reabilitasiyast ve yeniden
inteqrasiya isinin ganunla toegkil edilme solahiyyeti mohz Komissiyalara verilsodo, toassiiflo qeyd etmok
lazimdir ki, mahz onlarin bu sahslerde fealiyyeti ¢ox zeif toskil edilmisdir. Usaqlarin hiiquqlarin1 effektiv
sokilde miidafie etmok ve ganunu pozmus yetkinlik yasina catmamis usaqlar ii¢lin ehtiyat ve reabilitasiya
todbirleri teskil etmok Tliglin bu hesabatda gosterilmis tdvsiyyelors osasen Komissiyalarda struktur ve
funksional deyisikliklor edilmalidir (tovsiyyoaler bolmasine baxin).
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BOLMO V: ODLIYYO NAZIRLIYI YUVENAL ODLIYYO
SISTEMININ BIR HISSOSI KIMI

9dliyye Nazirliyi yuvenal adliyye sisteminin osas hissesini toskil edir ve yetkinlik yasina catmayanlarin
islori ile moaggul olan asagidak: sobeleri vardir:

- Tohgqiqat tocridxanalari;

- Yetkinlik yasina ¢atmayanlar ii¢iin torbiye miiossisesi;

- Mbohkemslor (miistaqil sekilde).

Hiiqugstinaslar ve prokurorlar burada yuvenal adliyye sisteminin vahid, lakin miisteqil hissesi kimi nazarden
kegirilocok.
Azoarbaycanda mehkemsa sistemi 4 soviyyaden toskil olunmusdur:

e Birinci instansiyali miilki ve cinayst miihakimesi rayon mehkemslerinde (iimumi olaraq 76
mohkemo) aparilir; adi hakimler he¢ bir ixtisaslasma olmadan biitiin kateqoriyali isler ilizro 06z
foaliyyetini hoyata kegirirlor (boyiliklor ve yetkinlik yasina g¢atmayanlarn islori arasinda forq
goyulmur). Hemin hakimloerin valideyn qaygisindan meahrum olmus usaqglar ii¢iin hiiquqi geyyum
toyin etmok (himaye, goyyumluq ve ovladliga gdtiirmea) selahiyyeti var. Azerbaycanda spesifik ailo
vo yetkinlik yasina ¢atmayan usaglar ii¢iin mehkemsaler mévcud deyil.

e Rayon mehkemslarinin ilkin goerart ile razilagmayanlar ii¢iin ikinci hiiquqi merhele olan Bakida
yerloson vahid Apelyasiya Mohkomosine miiraciat edirlor;

e Ali Mohkems (Kassasiya Moahkemsosi) iliglincii merhoaloni tegkil edir ve imummilli seviyyede
funksiyalar1 hoyata kegirir;

o Konstitusiya Moahkemasine individual sikayestlorin verilmoesi Azerbaycanda kegirilmis {imumxalq
referendumunun naticesi esasinda miimkiin olmusdur.*

Prokurorlar vo Hiiquqsiinaslar (Vakillor):

Yuvenal odliyye administrasiyasinda miithiim rol her bir rayonda olan 74 prokurorluq organlarina
verilmisdir. Prokurorlar hakimlorden miisteqil sokilde dovleti cinayetkar ve ya ittiham olunanlara qarsi
tomsil eden adliyye niimayendseloeridir. Prokurorlar tehqiqat islerinde ve mehkeme proseslerinde istirak
edirlor vo onlarin fikri hem miiveqqeti tocrid etme todbirlerinde, hom do ittihamlarin verilmoasinde
helledicidir. Sovet dovriinde prokurorluq hiiquq sisteminin basinda dayanirdi ve esasen hakimlerin hokm
siirmo selahiyyetine miidaxile edirdi.*

Amerika Hiiqugsilinaslar Assosiasiyast bildirmisdir ki, hole do davam etmokdo olan “mehkeme zalinda giic

balansizlig1 cinayet isinin gedisati (red.) prokurorun diktesi ilo davam edir.”™*

Hiiqugsiinaslar-vakillor:

Sovet Konstitutisyasina gora vokillik institutu ve togsirsizlik prezumsiyasi hiiququnun olduguna baxmayarag,
vokillerin rolu mehdud idi: miidafie olunan sexsin giinahit texmin edilirdi ve vekilin isi sadece olaraq
miimkiin olarsa daha yumsaq hebs cozas1 kesilmek ii¢iin danisiglar aparmagq idi.*®

Azerbaycan {iciin aparilmis Hiiquqi Sahede Islahat Indeksi gostorir ki, hiiquqi sahe Sovet irsini aradan

# Azerbaycanda usaq miidafis sistemi, UNICEF, 2005

# Azerbaycanda usaq miidafie sistemi, UNICEF, 2005

* Azerbaycan ii¢iin hiiquqi sahode islahat indeksi, Amerika vokillor Assosiasiyast Markezi Avropa ve Avrasiya Hiiquq
Tosobbiisii, fevral, 2005

% Azerbaycan iigiin hiiquqi sahede islahat indeksinin 5-ci sohifesinden sitat, Amerika vokillor Assosiasiyas: Morkozi
Avropa vo Avrasiya Hiiquq Tesebbiisii, fevral, 2005
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galdirmaq tiglin ¢ox az isler gormiisdiir. Vokillor Kollegiyasina iizvlerin gobulunda ugursuzlugun effekti
6lkenin teleb ve ehtiyacini ddaye bilmayen bir hiiquqi etirafdir. ATOT-ODIHR cinayat iglori iizro miidafio
vokilliyinin yaradilmasim1 Azerbaycan {i¢iin osas ohdelik kimi gdstormisdir. Insan Hiiquglar1 Beynolxalq
Comiyyeti 1999-cu ilde verdiyi hesabatda qapali cinayet vokilliyinin olmasima insan hiiquqlart pozuntusunun
qurbanlarmin miidafiesinin teskili {iciin esas menfi hal kimi yanasmisdir.*’ “Miisteqil vekillorin mehkiim
olunmus dissidentlori miidafie etmok iiclin cinayet islerinde istiraka buraxilmamasi insan hiiquqlar1 vo
cinayet miihakimesinin kegirilmosi {i¢iin daha genis sokilde miibarizeye imkan vermir.”*

Prokurorlugun miithakimede daha boyiik tosire malik olmasi ve adliyye sisteminde movcud olan korrupsiya
vokilin rolunun azalmasi ile naticelenir. Vekiller vakillik gabillyyatine gore yox, riisvet verme qabiliyyatine

osason segilirlor.”’

9Adliyya Nazirliyi nazdindaki idarslor:

Tohqiqat tacridxanalari:

Tohqiqat tocridxanalart ¢ox vaxt usaqlarin Odliyye Nazirliyi ve hiiquq sistemi ile ilk temas merhalesini
toskil edir. Cinayot torotmoakde ittiham olunan ve yas1 14-den yuxari olan (Azerbaycan Respublikasi CM-nin
20.2 maddesinde gostorilon cinayet hallarinda) usaqlara polis tehqiqatt ve ya diger tohqiqat orqam
mohkemenin qorari vasitosi ilo onlara qarsi ittihami tosdiq etdiyi toqdirde polis mentagolerinden Istintaq
Tocridxanalarma kogiiriilme hiiququ verilir.”® Bununla belo, bu kogiiriilmeye nail olunmas: iigiin her bir
halda prokurorlugun razilig1 alinmalidir.”

Bakimin Siivelan gesebeasinde ve Gence seherinde yerloson usaqlar {igiin iki tocridxana vardir. Siivelan
tocridxanasi yalniz 2003-cii ilde binasi tomir edildikden sonra xiisusi olaraq qadin ve usaqlarin saxlanmasi
mogsadile istifadeye verilib. Bundan sonra avveller Bayil tecridxanasinda saxlanan biitiin usaqlar Siivelan
tocridxanasina kogiiriiliib. Beloaliklo, 2003-cii ilden beri usaglar artiq Bayil tocridxanasinda boytiiklorle birge
saxlanmir.

Asgkar olunan ilk problem ondan ibarsat oldu ki, miixtelif rayonlardan olan usaqlara mehkemeayoaqodoarki vo
hazirliq prosesinde tocridxanalardan birine kogiiriilmeye icaze verilir. Bu da o demokdir ki, usaqlar
valideynlorinden ve qohumlarindan uzaqlasdirilir ve valideynler ¢ox vaxt Gencedo vo Bakida tocridxanada
yerlogdirilmis usaqglarina bas ¢gekmaye ¢otinlik ¢okir ve ya imkanlart mehdud olur. Bundan elave, artiq usaq
torbiyo miiessisesindo cozagokon usaglar ve hemginin hal-hazirda Siivelan tecridxanasinda saxlanilan
usaglar onlarm hemin zamam vekillo tomin olunmamalarini bildirmislor. Umumiyyetle, usaqlarin

47 Azerbaycan iigiin hiiquqi sahodo islahat indeksinin 7-ci sohifesinden sitat, Amerika vokillor Assosiasiyas1 Morkozi
Avropa vo Avrasiya Hiiquq Tesebbiisii, fevral, 2005

# Insan Hiiquglar1 beynolxalq ligasi, “Azerbaycanda miisteqil hiiquq sahesinde mehdudiyyetler”, sentyabr, 1999,
bolme 1 (C), http:www.ilhr.orgilhrreportslegalrestrict.html internet sehifesinde baxa bilersiniz.

# Azerbaycan igiin hiiqugi sahede islahat indeksinin 7-ci sohifosinden sitat, Amerika vekillor Assosiasiyasi Merkozi
Avropa vo Avrasiya Hiiquq Tesebbiisii, fevral, 2005

% CPM-nin 148.4-cii maddesi: Bu mocellenin 148.1 vo 148.2-ci maddelerinde nezerde tutulmus hallardan biri méveud
oldugda tutulma miivafiq cinayet isi baslananadek hoyata kegirile biler. Cinayet isinin baslanmasina dair qorar
soxsin tutuldugu andan 24 saat keconadek gebul olunmazsa, tutulmus soxs derhal azad olunmalidir. Bele gorar gebul
olunsa da soxsin tutulmasi 48 saatdan artiq davam ede bilmez. Tutulmus sexse tutuldugu andan 48 saat kegonadek
ittiham elan edilmsali, hebsla bagli prokurorun teqdimati olduqda ise, o, mehkemeys gatirilmeali, mehkemse ise texire
salinmadan baxmali ve onun haqqinda habs getiimkan tedbirinin se¢ilmasi vo ya onun azad edilmesi haqqinda gorar
¢ixarmalidir.

! CPM-nin 147.2-ci maddesi: “Tutulma agagidaki hallarda tetbiq edilir:

147.2.1. soxsin cinayat tdrotmasine siibhe yarandiqda;

147.2.2. bu Macellenin 147.1.2-ci maddesinde nezerde tutulmus sexs haqqinda cinayet tetbiqi orqanmin miivafiq
gorari olduqda;

147.2.3. hokmiin ve ya mehkemenin diger yekun gerarmin icrasi yerine macburi génderilmasi ve ya toyin olunmus
cozanin diger coza novil ile evez edilmasi, habelo sorti mehkum etmenin ve ya cezadan serti olaraq vaxtindan avvel
azad etmonin lagvi masalesinin hallinedek mehkumun tutulmasi barede mehkemenin gerar1 olduqda.

147.3. Sexsin qanunsuz tutulmas: Azarbaycan Respublikasinin qanunvericiliyinde nazerde tutulmus mesuliyyete sebab
olur.”
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tocridxanaya yerlosdirilmosi togsirsizlik prezumsiyasi prinsipinin islomemesini gosterir. Homg¢inin onu da
geyd etmoak vacibdir ki, usaglar mehkemeayoaqader ve mehkems zamani tocridxanalardan buraxila bilmazler.
Homg¢inin melumdur ki, diinyanin bir ¢ox inkisaf etmis Olkelerinde usaglarin miiveqqeti yerlosdirilmosi
iiciin moktoeb tipli (ve ya aile tipli) qapali miiessise istifade edilir (borstal). Bunun shemiyyeti ondan
ibaretdir k, bu ciir miiessisoyo yerlosdirilon usaq yasadigi miihitden ¢ox az forqli olan miihite diisiir,
tohsillorindan ayrilmir ve valideynlorle goériismak iiclin daha genis imkan olde edirler. Eyni zamanda, bu ciir
miiessisodo usaqlarla daimi psixoloq ve pedaqoq isleyir. Lakin hal-hazirki tohqgiqat tocridxanalarinda biitiin
burada deyilonlor mdvcud deyil ve bu da ki, usaqlarmn fiziki, psixoloji ve menevi durumuna keskin menfi
tosir gostorir.

Qanunda aydin sokilde deyilir ki, usaqlar valideynloerinin ve ya hiiquqi qoyyumlarinin nezareti altina qoyula
biler.”> Usaq hiiquqlar1 veo usagin rifahinin yaxsilasdirilmas1 perspektivindoen yetkinlik yasina gatmayanlarm
moahkemoayoaqoader ve mehkems tohqigatt zamani valideyn ve ya hiiquqi goeyyimlar ve niimayendelerin
nozarati altina verilmesi zeruridir. Lakin bunun da usaq, onun ailesi ve etrafdakilar {i¢iin he¢ bir tohliike
olmadig1 ve usagin qagmasi ehtimali olmadig: hallarda tetbiq edilmolidir.”® Qeyd etmok vacibdir ki, qanuna
osason tocridxanalarda ve ya diger saxlanma yerlorindoe, o ciimleden miiveqqeti saxlanma yerlorinde usaqlar
vo boyiikler arasinda heg¢ bir forq qoyulmur. Bundan basga boyiiklorle birge usaglar {igiin tocridxanalarda
saxlanma miiddeati 2, 6, 9, 12 ve ¢ox agir hallarda ise 18 aya kimi uzadila biler. Qanunda hebs getimkan
todbirinin an qisa miiddet ii¢lin totbiq edilmesi toleb olunduguna baxmayaraq, miisahibe edilmis usaqlarin
coxu 4-6 aydan artiq saxlanma yerlorinde saxlandiglarini sdylemisler.

Toossliflo geyd etmoliyik ki, 2-6 ay orzinde tocridxanalarda saxlanilan usaqlarin tohsil alma mesealasi boyiik
narahathin dogurur.”* Bu ise usaqlarin hiiququlari vo Azorbaycan Respublikasi CPM-nin 434.4-cii maddesinin
birbasa pozulmasidir.”> BMT-nin UHK vo BMT-nin Yuvenal Odliyyo Administrasiyasina dair Qaydalarina
osasen moehkemoeye goder, mehkems zamani ve tocridxanalarda saxlanilan ve hemginin islah yerlorinde
saxlanilan zamani usaqglarin tehsil almaga olan hiiquqlarinin temin edilmasini toleb edir.

Lakin buna baxmayaraq Cinayat vo Cinayat Prosessual Macollolori bu barede he¢ bir izahat ve qayda
togdim etmir. Usaqlarin tehsil alma ve diger hiiquglar1 pozulur. Mehkemo usagin togsirliliyi barede qorar
cixarana qoder usaq Oz hiiquqlarindan istediyi sokilde istifade etmslidir. Hor bir usagin informasiya olde
etmok, ailoyo qovusmaq, asude vaxtan istifade etmok, xiisusi qaygi ile tomin edilmok, tohsil almaq ve s.
hiiquglar1 temin olunmalidir. Eyni zamanda bildirmek lazimdir ki, Dovlet usagm ailesi ile yeniden
birlogmosi vo limumiyyetlo ailoden ayrilmamas iigiin biitiin miimkiin tedbirleri gormelidir.”® Hotta inaniriq
ki, mehkeme togsirlilik haqqinda gorar gebul etmoyince usaq mehkemoaye qoder saxlanmaya meruz qala
bilmez. Sistemde doyisiklik etmok vo insan hiiquqglari ve usaq hiiquglar1 haqqinda beynelxalq standartlara
uygun olan bir sistem yaratmaq Dovletin borcudur. Oger dovlet usagin qaga biloceyinden ve kimese xater
yetirocoyindon silibhalonirse o, usagin qagmasinin vo diger cinayet térotmesinin garsisini almalidir ve ya an
agir cinayetlords ittiham edilon usag: xiisusi qapali tipli mektob vo ya aile tipli miiessiselorde saxlanmasim
tomin etmolidir. Usaqlarin mdvcud soraitli tocridxanalarda saxlanilmasi istisna edilmalidir.

Miisahide olundugu kimi tocridxanalarda olan usaglar cemiyyetden, valideynlerinden, gohumlarindan ve
dostlarindan tamamile tacrid olunurlar. Tocridxanalarda ve ya saxlanma mentoegoalerinde olduglar1 miiddetde

2 CPM-nin 154.3-cii maddoasi: “...Nazarat altinda saxlama yalniz yetkinlik yasina catmayan saXsin barasinda secilo

bilor.”

3 CPM-nin 434.1-ci maddasi: “Yetkinlik yasina c¢atmayan siibhali va tagsirlondirilon saxs barasinds hobsa alma
gatimkan tadbirinin totbiq edilmasina yalniz ona az agir zoraki cinayatin, habela agwr va ya Xiisusilo agir cinayatin
toradilmasi istinad edildikda yol verilir.”

* CPM-nin 434.2-ci maddesi: “Yetkinlik yasina catmayan saxs barasinds habs qatimkan tadbirinin miistasna tadbir
kimi va miimkiin qador qisa miiddat arzinda tatbiq edilmasina yol verilir.”

% CPM-nin 434.3-cii maddesi: “...Onlar yasinn, cinsinin va saXsiyyatinin Xiisusiyyatino gora talob olunan qulluq,

miidafia va digor fardi yardimla tomin edilmoalidirlor.”

5 BMT-nin UHK, Madda 9 va 10
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usaglarin psixologa vo sosial is¢iye boylik ehtiyact var, amma toossif ki, tocridxanalar ve miiveqgeti
saxlama yerlorinde onlarin he¢ biri yoxdur.

SiZ0O-da saxlanilmaya dair: cozagokme miiessisesine uygun saxlanma rejimine malik olan tocridxanalara
gondorilme ve ya orada saxlanilma osasen ittiham edilon ve ya siibhali bilinen soxsin togsirlilik
ehtimalindan ireli goelir. Halbuki mehkeme terafinden siibuta yetirilmoyonoadek her bir soxs togsirsizlik
prezumsiyasina malik olmalidir.

Qanun hemginin mohkemslor terofinden 16 yasma kimi olan usaqlarin isine baxilarken miisllim ve ya
psixoloqun igtirakin1 tolob edir.”’ Nozoro almaq lazimdir ki, BMT-nin UHK, CPM vo «Usaq Hiiquglari
haqqinda» Qanuna miivafiq olaraq her bir 18 yasina qoder olan soxsin usaq olmasi geyd olunur. Buna uygun
olarag, biitiin tehqigat prosesi boyu, polis menteqesine gotirildikden derhal sonra, mehkeme prosesi,
cozacokme noviiniin heyata kecirilmoasi zamani ve cozagokilmesi bitdikden sonra miivafiq miiddet orzinde
har bir yetkinlik yasina ¢atmayan vokil ilo yanasi miitleaq miisllim ve psixologla temin edilmali ve onlarin
kémoayinden yararlanmalidirlar.

A. Siivolan tohqiqat tocridxanasi:

Monitorinq kegirilon vaxt tocridxanada 34 usaq saxlanilirdi ve onlarin hamist 16 yasdan yuxar idi. Usaqlar
her birinde 4-6 carpay1 olan 7 otaqda saxlanilir. Onlar boyiliklorden ayri saxlanilir. Lakin usaglara ayrica
qayg1 gostoron xiisusi iscilor yoxdur. Boyliklore nezarot edon tocridxana iscilori hom de usaqlara baxir.
Yuxarida qeyd edildiyi kimi do tocridxanada da isloyen nozaret¢i personal usaqlarla ise dair heg bir tolim,
tohsil ke¢maodiklorine ve bu sahode xiisusi bacariqlara malik deyillor vo bu da onlarla usaqlar arasinda
linsiyyotde bir sira problemloerin yaranmasina sebab olur. Diger bir vacib megam usaglarla moasgul olan
moemurlarin hamisinin kisi xeylagi olmasidir ki, bu da usagin diisdiiyii ve qadin-nezaratcilore - analara - olan
ehtiyacin oldugu bir voziyyotde miisahide edilir.

Tacridxanadaki serait beynoalxalq standartlarin vo BMT-nin qaydalirinin teleblerine tam cavab vermir, lakin
Bayil tocridxanasinda miisahide edilon voziyyotdon daha yaxsidir. Umumiyyetle usaglarm Siivelan
tocridxanasina kecirilmosi miisbot hal kimi geyd edilmelidir. Lakin burada da bir ¢ox ciddi problemler
vardir. Burada usaqlarin tehsil alma ve s. hiiquqlardan behrelonmoek imkami yoxdur ve ya mehduddur.
Hoemginin tocridxanadaki saxlanma rejimi usaq torbiye miioessisesinde (usaq koloniyasinda) miisahide edilon
rejimden ¢ox da forqlenmir. Burada hemg¢inin merkezi istilik sistemi yoxdur ve otaglar ve ya kameralar
xtlisusile de usaqlar {i¢iin soyuqdur.

Qeyd etmok vacibdir ki, tocridxanalarda usaqglar {iciin he¢ bir psixo-sosial reabilitasiya xidmeti movcud
deyir. Psixologlara bdyiik ehtiyac duyulsada, onlarin tecridxanada olmamasi askar edilmisdir. Toecridxanada
olan usaglar arasinda aparilmig sorgunun noticelori asagidaki faktlar1 agkar etmisdir:

- Usaqlarm 18 faizi qeyd etmisdir ki, onlar hetta evvellor polis terefinden qeydiyyata almmalarina
baxmayaraq onlar reabilitasiyasi li¢iin he¢ bir maariflondirici ve ya digoer hor hansi islahedici tolim
almamuslar.

- Usagqglarin 82 %-i miixtolif xotalar iiziinden avvealar polis sdbosine gotirildiyini bildirib.

B. Gonco Tahgqiqat Tacridxanasi:

Genco tocridxanasinda meruze hazirlanan vaxt saxlanan usaqlarin say1 3 nafer olub. Gance tocridxanasinda
moveud veziyyot ve problemlor Siivelan tocridxanasinda miisahide edilmislorden he¢ do ¢ox forqlenmir.
Burada da usaqlarin tohsil alma ve s. ayrilmaz hiiquqlarin tomin edilmemasi agkar edilmisdir.

7 CPM-nin 432.5 maddesi: “I16 yasmmadak va aqli cohatdon zaiflik alamatlori olan yetkinlik yasina ¢atmayan saXsin
istirak: ila istintaq horakatlorinin aparilmasinda miistontiq miiallim va ya psiXoloqun istirakini tomin etmalidir.”
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Mohkamalar va hiiquq sistemi:

Yetkinlik yasina ¢atmayanlarla bagl cinayet islori ilk 6nce mohkeme arasdirmasi togebbiisiinii tosdiq ve ya
rodd etmok hiiququna malik olan ilkin instansiya hakimi terefinden nezerden kecirilirr Moahkoema
aragsdirmasi rodd eildiyi halda usaq evinoe ve ya ailesine ve ya tohsil ocagina geri doniir. Oger arasdirma
tosdiq edilerse onda ise regional mehkema seviyyesinde baxilir. Prokurorlar arasdirma zamani miihiim rol
oynayir vo giiclii tesiro malikdirler. ©ger usaq togsirli bilinerse an agir cinayet ii¢iin kesilon maksimum
hebs miiddati 10 ildir. Bu miiddeti ¢ekmak {igiin usaq terbiye miiessisesine (yuvenal cezagokme miiossisasi
vo ya usaq koloniyasi) gonderilir. Burada usaq 18 yasina kimi, boezi hallarda ise (cezagekme miiddetinin
bitmasine 2-3 il qaldiqda) 20 yasina kimi hebs cezasi ¢okir. Bu yasdan sonra usaqlar boyiiklor iiclin olan
hebsxanaya kegcirilir. Qanun sorti azadliga buraxilmaya yol verir; buna baxmayaraq ceza miiddetinden asili
olaraq bu imkan usaqlar iiclin ¢ox nadir hallarda tetbiq edilir. Homginin qeyd etmok vacibdir ki, son 3 il
orzinde Prezident torofindon miixtolif vaxtlarda bir nego ofv formani verilso do he¢ bir usaq ofv
edilmemisdir.

Bir qrup QHT aktivistlori ve ekspertlor torofinden aparilmis todqiqatlar usaqlarmn diger sexslerle yanasi
hiiquglarinin tehqigat ve miihakime prosesi zamani genis sokilde pozuldugunu sdyloemeye imkan verir.
Yetkinlik yasina catmayanlarin ¢oxu keyfiyyotli hiiquq xidmatine arxalana bilmirler; onlar 6z hiiquqlarim
goruya bilmek iqtidarinda deyiller. Bir ¢ox rayon mehkemselorinde hakim usagin yas psixologiyasini, onun
sosial statusunu, inkisaf problemlorini, usagin soxsiyyeti haqqinda melumati ve cinayetin tdradilme
motivlerini nezere almirlar.

Cinayet Prosessual Macollasinde yetkinlik yasina ¢atmayanlarla bagli islere tocriibali hakimlor terefinden
baxilmali oldugu gosterilse do™, real praktikada bu 6ziinii biruze vermir. Qanun burada “tocriibeli” terminini
mileyyen etmir. Bununla belo hakimlor ¢ox bilikli, xiisusi telimli ve bacariqli olmalidirlar. Burada miihiim
narahat¢iliglar BMT-nin UHK ve BMT-nin yuvenal adliyyenin administrasiyast barade beynolxalq
standartlar hagqinda melumatliliq ve hakim olmaq ii¢lin imtahan veran soxslor ii¢lin imtahan testlorinin
torkibidir. Miisahibe gotlriilmiis hakimloerin boyiik ekseriyyetinin BMT-nin UHK haqqnda melumati
yoxdur. 1998-2005-ci iller orzinde yetkinlik yasmma catmayan soxslorin tdrotdikleri cinayet isloerinde
mohkomonin BMT-nin UHK-dan istifade etmesi haqqinda heg bir delil yoxdur. Imtahan testlorinde yetkinlik
yasma ¢atmayanlarla bagli meselelor demok olar ki, oksini tapmamisdir. Imtahan verenlorden bu bilikleri
tolob etmok veo ilimumiyyetlo hakimlorin golocek ixtisaslasdirilmasimi nezere alaraq yetkinlik yasina
catmayanlarla bagli masaloaler ciddi nezerden kecirilmoli vo testloro bununla bagh kifayet qodor suallarin
salinmasini tomin etmoak lazimdir. Biitiin bunlar hal-hazirda temin edilmir ve neticede miisahibe gotiiriilmiis
hakimlor beynalxalq standartlar ve yuvenal adliyyenin idare olunmasi ile bagli Azerbaycan Respublikasinin
da qosuldugu diger miivafiq beynoalxalq qaydalar ve prinsipler haqqinda biliye malik deyiller.

Cinayot Prosessual Macollosinde gostorilir ki, hakim yalmz usagin valideynlorinin vo ya qanuni
niimayendelerinin mehkeme dinlemelerinde istirakina qoerar vere biler,” lakin valideynlorin ve ya ganuni
nlimayendelarin istiraki barede qorar usagin meslohati alinmaqla hakim ve usagin birge qorar1 osasinda
verilmolidir. Homginin yetkinlik yasma catmayanlarin isleri ve hiiquglarinin miidafiesi {izre komissiya
niimayendsloerinin do mehkema dinlemslerinde istiraki ve bununla da usaga ve hakime hear ciir yardim
gostoro bilmasi vacib sayilir.

** AR CPM-nin 435.1 maddesi: “Yetkinlik yasina gatmayan sexslorin téretdikleri cinayetler barede cinayet islerine

daha tocriibeli hakimler terafinden baxilmalidir.”

% AR CPM-nin 435. 3-cii maddesi: “Yetkinlik yasma catmayan sexs baresinde cinayet isinin mehkeme baxisinda
yetkinlik yasina ¢atmayan soxsin valideynlori ve ya diger ganuni niimayendeleri istirak etmoek hiiququna malikdirler.
Yetkinlik yagina goxsin menafeyi namine mehkeme Ozlinlin osaslandirilmis goerari ile hemin sexslerin mehkeme
baxisinda istirakini teleb ede ve ya yetkinlik yasma ¢atmayan soxsin menafelori ii¢iin zeruri oldugunu giiman
etmoyo oasaslar olduqda, valideynlarin vo ya diger ganuni niimayendalerin istirakindan imtina ede biler.”
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Cinayet Prosessual Macollasindo gostorilir ki, ager yetkinlik yasina ¢atmayan soxs coza toyin edilmaden
islah edilo bilerse, hakim maecburi islah terbiyovi todbirleri totbiq edo biler.”* Lakin terbiyevi tedbirler
icmalarda ve ya yerlorde diger bir alternativ coza ndvii olmadigina gore yalmz yari-agiq ve yari-qapal tipli
todris miiessiselorine yerlogsdirmo ilo mehdudlasir. Yetkinlik yasina ¢atmayanlarin isleri ve onlarin
hiiquglarinin miidafiesi iizre komissiyalarin terbiyevi toedbirlerin toyin edilmasi, hoyata kegirilmasi vo
monitoringinin aparilmasi hiiququna malikdir ve buna gére mesuliyyet dasiyirlar. Lakin terbiyevi tedbirlerin
moehkema terefinden teyin edilmasi liglin hal-hazirda heg¢ bir tetbiqi mexanizm movcud deyil.

Azoarbaycan Respublikasinin CPM-nin 514.1 maddesine asasen mehkemsler, cezagekme miisssiselari,
mohkum edilmis soxsin torbiyovi ve ganuni niimayendelori cezagokme miiassisaesinin digeri, vo ya bir
torbiyovi ceza todbirinin digeri ilo evez edilmesi ugiin miiraciot edo bilerlor.’ Lakin arasdirma zamani belo
hallarin ¢ox nadir olmasi1 bas verib. Bu usaglarin ve onlarin valideynloerinin hiiquglarin1 bilmedikleri ve
onlara izah edilmadiyi ilo izah olunur. Hemginin usagin veziyyeti ve inkisafim yoxlamaq ve
giymotlondirme aparmaq solahiyyetine malik olan komissiyalar da 6z vezifeloerinin Qanunda gostorildiyi
kimi yerine yetirmirlor. Vakiller biitiin proses orzinde istirak etmir ve bir ¢ox sebablorden usaglarin ¢ox
hissesi {igiin toyin edilmir (Prokurorlar ve Hiiqugsiinaslar haqqinda bélmoaye baxin).

Azorbaycan Republikasi CPM-min 517.3-cii maddesi mehkemselore, cozacekmoe miiessisalorine, mohkum
edilmis soxse vo mehkum edilmis soxsin qanuni nlimayendeloerine mehkum edilmis soxsin sorti azadliga
buraxilmasi {iciin mehkemeye miiraciot etmok selahiyyeti verir.”> Hor bir individual erizeler barede qerar
¢ixarilan miiddet arzinde mehkemsler mehkumun cezagakdiyi miiessisenin fikrini daimi nazers alir. Lakin
islahedici sistemin niimayendslori, vokiller, usaglar ve valideynlorle ayriligda aparilmis miisahibalor zamani
agkar edildi ki, hesabat dovrii arzinde serti azadliga buraxilma hallari nadir olmusdur. Mehkemslerin gorari
vo ayrica bu halda usagin sorti azadliga buraxilmasi ii¢lin gorarin verilmesi usagin valideynlerinin ve ganuni
niimayendsloerinin hakime ve ya cezagekme miiassiselorine «riigvet vermok iqtidarinda olub-olmadigindan

80 AR CPM-nin 435.5-ci maddesi: “Yekun mohkoma gorarimi ¢ixararkon yetkinlik yasina ¢atmayan saXsin caza todbiri
tatbiq edilmadon islah edils bilacayi barada naticaya galdikda, mohkoma tarbiyavi Xarakterli macburi tadbirlar totbigq
etmakla yetkinlik yasina catmayan saxsi cazadan azad edo bilor. ”

AR CPM-nin 514.2-ci maddesi: “Caza¢okma miiassisalorinin néviiniin dayisdirilmaklo mahkumun bir név cozagokma

miiassisasindan basqa nov cazagokma miiassisasing kegirilmasi cinayat qanunun miiddsalarina miivafiq olaraq

mahkumun arizasi va ya cazagakmo miiassisasinin taqdimati asasinda cozagcokmo miiassisasinin miilahizasi nazora

alimmagla cazamin ¢akildiyi yer iizra birinci instansiya mahkamasi torafindon hayata kegirilir. 7 AR CPM-nin 514.2-

ci maddasi: “Yetkinlik yasina catmayan mahkumun bir név torbiya miiassisasindon basqa név torbiya miiassisasine va

ya torbiya miiassisasindon cazagakma miiassisasina kegirilmasi mohkumun qanuni niimayandasi va ya miidafiagisinin
arizasi va ya tarbiya miiassisasinin tagdimat asasinda hayata kegirilir.

514.3. Mahkoama caza¢okma va ya torbiya miiassisasinin noviintin dayigdirilmasindon imtina etdikda belo miiraciato
tokraran baxilmasina miiraciatin radd edilmasi haqqinda mahkoma qarar: ¢ixarildigi giindan azi 6 (alti) ay kegdikdan
sonra yol verilir.

514.4. Yetkinlik yasina ¢atmis mahkumun torbiya miiassisasindan caza¢akma miiassisasina kegirilmasi haqqinda masaloni
hall edarkon, mahkoma onun islah olunmasint nazora almalidir. Moahkum iyirmi yasi tamam olanadak torbiya
miiassisasinda saxlanila bilor.

82 AR CPM-nin 517.2-ci maddesi: “Mahkumlugun vaxtindan avval gétiiriilmasi mohkama torafindon mohkumun orizasi,
habela yetkinlik yasina catmayanlarin islori va hiiquqlarimin miidafiasi iizra komissiyanin vasaiti asasinda cinayat
qanunun miiddaalarina miivafiq olaraq hayata kegirilir.

AR CPM-nin 517.3-cii maddesi: “Mahkumlugun vaxtindan avval gotiiriilmasi barada arizasina, habela yetkinlik yasina
catmayanlarin iglori va hiiquglarinin miidafiasi itizra komissiyanin vasatatina mahkoma torafindon cazani icra edon
miiassisa va ya orqanin miilahizasi nazora alinmagla baxilir.”

AR CM-nin 90.0-c1 maddesi: “Islah islorina va ya azadhqdan mohrum etmaya mohkum edilmis yetkinlik yasina
catmayanlar barasinda cazadan sarti olaraq vaxtindan avval azad etma, onlar:

90.01. boyiik ictimai tahliika tératmayan va ya az agwr cinayat tératmaya gora tayin edilmis caza miiddatinin an azi ii¢da
bir hissasini ¢okdikdon sonra;

90.02. agir cinayet torotmayo gore toyin edilmis coza miiddetinin an azi yarisini ¢okdikden sonar;

90.03. xiisusilo agir cinayet torotmoyoe gore toyin edilmis coza miiddetinin on azi ligde iki hissesini ¢okdikden sonar
totbiq edile biler.

61
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astlidir».®

Yetkinlik yasina ¢atmayan soxslorle bagli cinayet islerine baxan vokil ve prokurorlarla yanasi hakimlorin do
xiisusi tolim ve bacarigi, BMT-nin UHK, yuvenal odliyye administrasiyasima dair BMT-nin standart
gaydalari, Riyad Prinsipleri, Tokyo prinsipleri vo Roma Prinsipleri haqqinda heg¢ bir biliye malik olmamasi
mileyyen edilmisdir. Usaqglarin cinayet islerine boyliklerin cinayet islerine baxan hakimler baxir. Mahz
yetkinlik yasina ¢atmayanlarin cinayet islori ilo measgul olan ve bu sahode xiisusi tocriilbe ve pesokarliga
malik olan, hemg¢inin tekmillegdirme kursunu ke¢mis ve xiisusi biliye ve bacarigqlara yiyelenmis hakimler
yoxdur vo ya ¢ox azdir.

Vokillorin, hakimlerin ve prokurorlarin igse gobulu zamanmi istifade edilon ve onlarin biliyinin
qiymatlondirilmesi ii¢lin hazirlanmis rosmi test veragelerinde 150-200 sual olur (hazirhq t¢ilin toklif edilen
suallar toplusunda cemi 1000 sual olur). Bununla belo suallarin ¢oxu milli ganunvericilik ve macellolor, vo
yalmiz bir neg¢osi beynolxalq senadlor haqqindadir. Yuxarida gosterilmis beynolxalq senadler (BMT-nin
UHK, BMT-nin yuvenal odliyyenin administrasiyasina dair standart gaydalar, Riyad Prinsiplori, Tokyo
prinsiploeri vo Roma Prinsipleri) haqqinda ise testlore ¢ox az suallar salimib. Buna gore do yuvenal hakim
(yetkinlik yasina ¢atmayanlarin igloeri ilo mesgul olan hakim) ve ya vekil olmaq istoeyon namizedlor iigiin ya
olave testlor totbiq edilmsli ve ya biitlin namizedler licliin nezerde tutulan test kitabgalarinda yuvenal
adliyyenin biitliin aspektlorini ohato edon suallar kifayet godor daxil etmok lazimdir. Bu ise 6z ndvbeside
hakim, prokuror ve ya vekil olmaq istoyen sexsin golocokde yetkinlik yasina catmayanlarin maselaleri iizre
hakim, vokil, prokuror ve ya hetta polis ve komissiya iizvii olmaq istoyinin ne deroceds bu sahelorde olan
bilik ve bacariga arxalandigim1 miioyyen etmoye kdmok eda biler.

Qanunda yetkinlik yasina catmayanlarin istiraki ve ya birbasa onlarin terefinden téredilmis bir sira cinayet
hallarinda alternativ ceza noviiniin totbiq edilmeasi ganunla tesbit olunsa belo, Azerbaycanda alternativ
cozanin totbiqi sisteminin ve mexanizminin olmamasi, yetkinlik yasina ¢atmayanlara bu ciir cozalarin totbiqi
hoyata kegirilmir. Sorgular gostormisdir ki, adliyye sisteminin {izvlori alternativ cezagokmoni sadece olaraq
usaqlarin terbiyevi internatlara gonderilmeasinde goriirler.

Cinayet torotmis vo mahkemsa terefinden cezaya mehkum edilmis yetkinlik yasina ¢atmayan soxsler cerimea
vermoayo, ictimai vove ya islah iglerinin goriilmasi ve azadligdar mehrumetmoayo mohkum oluna bilerlor.
Lakin toedqiqat (tedris miiassiselorinde yerlogdirilmelorden basqa) naticesinde son 3 ilde ictimai ve islah
iglerinin coeza ndvii kimi praktikada istifadesi askar edilmayib.

Mohkama prosesi:

Diqgeti mehkemse dinlemeleri zamani siibhali bilinen ve hebs edilon usagin barmaqliglar arasinda
saxlanilmas1 problemlorine ydnaltmek vacibdir. Umumiyyetle, onu demok kifayot edor ki, yetkinlik yasina
catmayanlarla bagl cinayet islorinin mehkeme dinlomeleri boyiiklorle bagli cinayet islerinin mehkema
dinlomolerinin aparildigi eyni prosedur ve prinsiplor esasinda aparilir.* Dinlome zamani barmagliqlar
arxasina salinmaqla yanasi, mehkems dinlemsaleri «merasim zallarinda» «merasim seklinde» boyiikler {igiin
aparilan «normal» mehkeme dinlemesi qaydasinda aparilir. Dinlome zamani usaqlar mehkeme zalina polis
moemurlan terefinden slleri bagl sokilde getirilir. Qanunda siibheli bilinen ve ya hebs edilen usaq ve ya
soxs torofinden potensial tohliikkenini ola biloceyi gosterilse do, bu ciir roftar usagin ve ya soxsin
moehkemoade oldugu ve ya sexsin tegsirsizliyi berede mehkems terafinden hsale he¢ bir gerar verilmadiyi
dovr erzinde malik oldugu tegsirsizlik prezumsiyasina olan hiiquqlarini pozur. Belo bir inam vardir ki, iki

63 Azerbaycanda hiiquqi sahada islahat indeksi, ABA CEELI, 2005

8 AR CPM-nin 428.1-ci maddesi: “Yetkinlik yasina catmayan saxslor barasinds mahkomayadak icraatin, hamginin
birinci, apellyasiya va kassasiya instansiyalari icraatin aparilma qaydasi bu Macallada nazards tutulmus timumi
qaydalarla, habelo bu Macallonin 428-435-ci maddalari ilo miiayyan edilir.
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gbzotci ilo ohoate olunmus usaq mehkeme zalinda ictimaiyyete tohliike téroede bilmez.®® Hemginin belo bir
inam vardir ki, hebs getimkan todbiri yetkinlik yasina ¢atmayan soxslere totbiq edile bilmez ve yetkinlik
yasina ¢atmayanlara ev dustagi, valideynlorin ve ya ganuni niimayoandelorinin nezareti altina yerlosdirilmasi
ve ya xlsusi aile tipli yarim-qapali ve yarim-agiq miiessiselere yerlesdirme totbiq edilmali ve ya yetkinlik
yasina ¢atmayanlar okser hallarda zamine buraxilmalidir.®® Usagin tecridxanada saxlanmasini adeten teleb
eden prokuror miiraciatini asaslandirilmis sokilde mehkemaye toqdim etmsolidir. Bu miiraciati tesdiqloyarak
vo usagin tocridxanaya yerlosdirilmosi iiglin seroncam verorkon mohkeme usagin davranisi, ictimai
voziyyaeti, tohsili, usaq mifettiglori ve komissiyalarin onun haqqmnda royi daxil olmaqla biitiin massalalori
nozoro almalidir. Lakin usagin toqsiri mehkeme terefinden siibut edilmeyone goder usagin toqgsirli
bilinmemasi ¢ox vacibdir vo buna gore do usagm tamamilo qapali veziyyetde saxlanilmasi ve biitiin
hiiquglarinin slinden alinmasi ciddi qanun pozuntusudur.

Praktiki tovsiyysalor:

Yuvenal adliyye sistemi sahasinde problemler ¢oxsaxalidir. Lakin bu problemlorin kokii ixtisaslasmis ve
forqli yuvenal adliyye sistemi vo onu tomsil edon ixtisaslagsmis hakimlor, vokillor ve prokurorlarin olmamasi
ve eyni zamanda hal-hazirda fealiyyet gosteren qurumlarin yetkinlik yasina ¢atmayanlarla is prosedurlarinin
zoif olmasi vo bir ¢ox hallarda olmamasi.

Cinayet Prosessual vo Cinayoat Macsllsine gore yetkinlik yasina ¢atmayan soxslorin cinayet igleri boyliklorin
cinayot mosuliyyotine colbedilmo prosedurlari vo qaydalarina uygun aparilir.”” Usaglarm qanunla
miithakimesinin hoyata kegirilmesi ilse bagli CPM ve CM-de oksini tapmis bozi xiisusi gaydalar olsa belo,
onlarin bir ¢oxu BMT-nin yuvenal adliyyenin administrasiyasina dair beynoalxalq standartlari ile uygun deyil,
digorleri ise realliqda heyata kegirilmir.®® Bir sira qaydalara ciddi suretde emel olunmur ve usaqlar yash
mohkumlarla bir yerde saxlanilir, bdyiiklor kimi eyni miiddet orzinde tehqiqat tocridxanasina yerlosdirilir,
¢ox vaxt psixoloq ve pedaqoqla, hiiqugsiinas ve ya vekillo temin olunmurlar.

8 AR CPM-nin 21-ci maddesi: Tagsirsizlik prezumsiyasi:

21.1. Cinayatin téradilmasinda tagsirlondirilon hor bir saXs onun tagsiri bu Macalloda nazorda tutulmus qaydada siibuta
vetirilmayibsa va bu barada qanuni qiivvaya minmis mahkamanin hokmii yoxdursa, tagsirsiz sayilir.

21.2. Soaxsin togsirli olduguna asash siibhalor varsa da onun togsirli bilinmasina yol verilmir. Bu Mocallanin
miiddaalarina uygun suratds miivafiq hiiquqi prosedura daxilindas ittihamin siibuta yetirilmasinda aradan qaldirilmasi
miimkiin olmayan gsiibhalor tagsirlondirilon soxsin (siibhali soxsin) Xeyrina hall ediliv. Eyni ila cinayat va cinayat
prosessual ganunlarmin tatbiginds aradan qaldirilmamus siibhalor do onun Xeyrina hall olunmalidir.

21.3. Cinayet toredilmesinde tegsirlondirilon sexs oziinun tegsirsiz olmasini siibuta yetirmoyo borclu deyildir. Ittihami
stibuta yetirmok, siibhali ve ya tegsirlondirilon sexsin miidafiesi {li¢lin irali siiriilon delilleri tekzib etmok vozifosi
itttham terofinin tizerine diisiir.

% AR CPM-nin 155.1-ci maddesi: “Qatimkan todbirlori (AR CPM-nin 154-cii maddasina gora: hobs, ev dustaqhg,
girov, basqa yera getmamak haqqinda iltizam, saxsi zaminlik, taskilatin zaminliyi, polisin nazarati altina verma, nazarat
altina verma, vazifadan konarlasdirma) miivafiq tohqiqatgi, miistantiq, ibtidai arasdirmaya prosessual rahbarliyi hayata
kegiran prokuror va ya mahkamoa tarafindan o hallarda totbiq oluna bilor ki, cinayat taqibi iizra toplanmis materiallar
siibhali va ya tagsirlondirilon saxs torafindon asagidaki harakatlorin edilmasi ehtimalina kifayat qadar asas versin:
155.1.1. cinayat prosesini hayata kegiran orqandan gizlonmak;

155.1.2. cinayat prosesinda istirak edon saXslora qanunsuz tasir gostormoakla, cinayat taqibi tizro ashomiyyat kasb edon
materiallart gizlotmakla va ya saxtalasdirmaqla ibtidai istintaqin va ya moahkama baxisinin normal gedisino mane
olmagq;

155.1.3. cinayat qanunu ila nazards tutulmug amali yenidan toratmak va ya comiyyat iiciin tohliika yaratmagq;

155.1.4. cinayat prosesini hayata kegiran orqamin ¢agiwrislarina iiziirlii sabablor olmadan galmomak va ya digor yolla
cinayat masuliyyatina calb edilmakdon va caza ¢akmakdan boyun gag¢irmag;

155.1.5. mohkamo hokmiiniin icra edilmasina manea toratmak.

7 AR CPM-nin 428.1-ci maddesi: “Yetkinlik yasina ¢atmayan soxslor barasinda mohkomayadok icraatin, hamginin
birinci, appelyasiya va kassasiya instansiyalar: icraatin aparilma qaydast bu Macallaods nazords tutulmus timumi
qaydalarla, habelo Moacallonin 428-435-ci maddalari ilo miiayyon edilir.”

% AR CPM-nin 432.2-ci maddesi: “Yetkinlik yasina ¢atmayan soXs barasinda cinayat isi iizra icraat hor hansi bir
gecikdirmaya yol verilmadaon aparilmalidwr. Yetkinlik yasina ¢atmayan saXs barasinda is iizro onun miidafiagisinin
istiraki macburidir.”
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Qanunda gostorilir ki, yetkinlik yagina ¢atmayan soxslorle bagl cinayet isinde hobs, mehkemoaye godor vo
moehkemao prosesloeri zamani biitlin gerait nezere alinmali ve hemginin usagin sosial vaziyyati, yasi, tohsili,
aqli veziyyetine dair informasiya pesokar orqanlar terefinden toplaniimalidir.®.

Lakin ganunda pesokar organlar vo soxslori ve ya hemin hallarda tetbiq edilmsali olan qayda ve
mexanizmlori miileyyen etmir. Noticode ganunun temin olunmasi nadir hallarda heyata kegirilir. Lakin
yuxarida gostorilen tipli informasiya teleb olundugu halda bu yetkinlik yasina ¢atmayan soxsloer veo onlarin
hiiquglarinin miidafiesi iizre komissiyalar ve usagin valideynlori terefinden verilir ki, bunlar da qeyd olunan
saholorde iso gotiirlilmiis pesokar soxslor hesab oluna bilmezler. Avropa olkelorinde ve ABS-da bu tipli
informasiya xususi tolim kegmis vo bacariqh sosial is¢ilor torofinden toplanir.” Lakin Azerbaycanda sosial
isci vezifesi movecud deyil vo he¢ bir qurumda tomsil olunmayiblar.”' Homginin yuxarida geyd olundugu
kimi komissiyalar ¢ox vaxt rayonlardan tehsil, tibb, gencler, idman vo turizm sobslorinin niimayesndelerini
dovet edir vo onlar1 usaq haqqinda melumatin toplanmasi ve tehlili igine celb edirler. Lakin aslinde bu islor
hoyata ke¢irilmir vo lazim olan informasiya diizgiin sokilde toplanib toqdim edilmir (daha otrafli izah ti¢lin
yetkinlik yasmma c¢atmayan soxslorin isi vo usaq hiiquglarinin miidafiesi iizro komissiyalar barede olan
ticlincli bolmeaye baxin). Buna gore de Azerbaycanda sosial is¢iler sisteminin tetbiq edilmesi ve 6lke lizro
her bir komissiyada bacariqli ve bilikli bir ya iki sosial is¢inin yerlalsdirilmoesi ¢ox hayati shemiyyaetlidir.

Azorbaycan Respublikasi CM-na osasen ilk defo cinayet mesuliyyetine colb olunmus ve hebs cezasina
mohkum olunmus yetkinlik yasina ¢atmayan usaqlar (qiziar vo oglanlar) ceza miiddetini imumi rejimli
todris miiessiseloerinde, avvellor mehkum edilmis yetkinlik yasina ¢atmayan soxslor ise ciddi rejimli todris
miiessiselorinde ¢okmolidirler.”” Buna gére do geti sokilde tdvsiyye olunur ki, sosial iscilerin celb edilmosi
vasitosile alternativ cozalandirma tedbirlorinin totbiqi mexanizmi ve limumiyyatle bu tipli tedbirler toplusu
yaradilsin ve hal-hazirda yegane torbiyovi todbir ndvii kimi mehkumlarin tedris miiessiselorinde
yerlosdirilmasi avezinde alternativ cezaldandirma miimkiin qoeder genis sokilde istifade olunsun.

Azoarbaycan Respublikasi CPM-nin 432.4-cli maddesine osasen usaglara cinayet isi prosesinin vo mahkeoma
baxisinin biitiin merhslolorinde miioyyon hiiquq vo tominatlar verilir.”” Bununla belo usaqglarin goxu
valideynlorinin yalniz ilkin merhelode devet edildiklorini, ya da he¢ dovet edilmadiklorini; kommisiyalarin
vo vokillerin he¢ vaxt ora gelmadiyini ve tehqiqat ve ya polisle iinsiyyet zamani, mehkema ve tocridxanada
saxlandiglar1 miiddet eorzinde onlara yardim etmodiklorini qeyd etmislor. Usaqlarin bezileri polis
montogelerinde olduglar1 miiddet orzinde onlara ag kagzlara imza atmaga mocbur etdiklorini bildirmisler.
Kasib ailalorden olan usaglarin ¢oxu valideynlorinin maliyye imkani olmadigina gére hiiqugsiinas ve ya
vokille temin olunmaq imkanindan mehrum olmuslar. Dovlet terefinden teyin edilmis vekiller ise g¢ox
hallarda ya gelmir ya da ki, miidafie prosesindo tam istirak etmir ve usaglarla iinsiyyet yaratmir ve isin
gedisat1 ilo maraqlanmirlar.

% AR CM-nin 86.1-ci maddesi: “Yertkinlik yasina catmayana caza tayin edorkon mohkama bu Moacallonin 58-ci
maddasinda miiayyon edilimis hallardan bagqa, hamginin hoamin saxXsin hayat va torbiya saraitini, psiXi inkisaf
saviyyasini, onun saXsiyyatinin digor Xiisusiyyatlorini va konar saXslorin ona tasirini nazara alir.”

70 “fctimai Is¢i biitiin merhelalerde”, Andre Diinant, Yuvenal Odliyye iizre meslohatci, Cenevre, Isvecro

"I Azerbaycanda usaq miidafie sistemi, UNICEF, 2005

> Azoarbaycan Respublikast CM-nin 85.5, 85.5.1, vo 85.5.2-ci maddoleri

" AR CPM-nin 432.4-cii maddesi: “Yetkinlik yasina ¢atmayan saxs barasinda ibtidai istintaqin biitiin marhalalovinda
asagidakt hiiquqlarin tomin edilmasinin asas prosessual tominatlarina riayat edilmoalidir:

432.4.1. iroli siiriilmiis itttham baresinde malumat almaq hiiququ;

432.4.2. ifade vermakden imtina etmok hiiququ;

432.4.3. miidafie hiiququ;

432.4.4. valideynlarin vo ya diger qanuni niimayendslorin istirak etmak hiiququ;

432.4.5. maxfilik hiiququ;

432.5. 16 yasinadek ve oqli cehetden zeiflik elametleri olan yetkinlik yasina catmayan soxsin istiraki ile istintaq

herakatlorinin aparilmasinda miistentiq miiellim ve ya psixoloqun istirakini tomin etmalidir.
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Miisahiboe edilmis usaglarin ¢oxu moehkemoe ve mehkemoaye goder tehgigat zamami miiellim ve ya
psixoloqun gelmadiyini ve onlari he¢ vaxt gormediklerini bildirmisler. Miisahibe edilmis usaqlarin ¢ox
hissesi tohqiqatgilar terafinden giinahlandirilaraq cinayeti toretdiklorini etiraf etmoyo mocbur edildiklorini
bildirmisler.

Azarbaycan Respublikasinin CPM-nin 432.1-ci maddesinda tohqiqatin xiisusi sobaloer ve ya yetkinlik yasina
catmayan soxslorlo is sahesinde miivafiq tocriibesi olan sexsler ve ya soObeler torofinden aparilmali
oldugunu gosterir. Bununla bels, ganunda xiisusi sobalor anlayisi agiglanmir. Tadqiqat naticesinde yerli
soviyyelorde prokurorluq orqanlarinda, adliyye nazirliyi sisteminde ve ya polis sdbelerinde yalniz yetkinlik
yasina catmayan soxslorin cinayet islorine baxan her hansi bir ixtisaslagsmis sobenin olmasi agkar edilmadi.
Daxili Islor Nazirliyi niimayendslori ilo goriisde alinan melumata esasen yerli soviyyolorde polis
miefottiglorinden basqa belo ixtisaslasmig tohqiqat sobealerinin olmamasi geyd olunmusdur. Polis
sOboalorinde usaq miifattisinin olmasimma baxmayaraq, qeyd olunmalidir ki, bu sexslerin ¢oxunun yuvenal
adliyye sahasin, mehkeme ve ya hiiquq sahesinde he¢ bir tehsili yoxdur ve onlara cinayet iglerini tehqiq
etmok hiiququ verilmemisdir.

Toadgiqat noticesinde hom do askar edilmisdir ki, yuvenal adliyye sahasinde davamli xiisusi telim-todris
kurslar1 ve ixtisasartirma proqramlart mdvcud deyil. Ustoelik Daxili Isler Nairliyi ve onunla olagoli foealiyyet
gostoron Polis Akademiyasi, Odliyye Nazirliyi ve onun nezdinde fealiyyet gostoren iki tolim vo todris
morkazi ve hamgcinin Baki Dovlet Universitetinin hiiquq fakiiltesinde yuvenal odliyyeye dair fakulte,
kafedra vo hetta he¢ bir rosmi dorslik yoxdur. Aparilmis arasdirma noticesinde yuvenal adliyye ile bagh
comi iki kitabin nesr olundugu agkar edildi ki, bunlardan biri yerli QHT olan Azerbaycan Genc
Hiiqugstinaslar Birliyi terefinden noasr edilmis kitab (biri qanunvericiliyin tohlili, digeri ise beynalxalq
tacriibe haqqinda) ve Usaq Hiiquqglan tizre QHT Alyansi terefinden irali siiriilon yuvenal adliyye haqqinda
2005-ci ilden nesr olunan ayliq jurnaldir. Biitiin bu materiallar moahdud sayda ¢ap edilmis vo adi ¢okilon
tohsil institutlarinin resmi ders coedvelini toskil etmir.

BOLM®O VI: YETKINLIK YASINA CATMAYANLAR UCUN HOBSXANA
VO YA YETKINLIK YASINA CATMAYAN CINAYOTKARLAR UCUN
ISLAH MORKOZLORI

Oglanlar vo qizlar ii¢lin iki ayr1 cezagokmo miiessisesi var. Qeyd etmok lazimdir ki, oglanlar boyliklorden
ayn saxlandig1 halda qizlar {igiin ayrica cezagokme miiessisesi yoxdur. Qizlar qadinlarla birge qadnlar ii¢lin
nozorde tutulmus coezagokmoe miiessisesinde saxlanilir. Adoaten cinayet torotmekde ittiham edilon veo
azadligdan mehrum edilmis qizlarin say1 ¢ox az olduguna ve buna gdre do qizlar iigiin ayrica merkezin
yaradilmadigina gore azadligdan mehrum edilmis yegane qiz gadinlar {i¢iin olan hebsxanada saxlanilir.

Oglanlar iiciin olan yuvenal habsxana (torbiyo miiassisosi):

Torbiye miiessisesinde timumi gorait polis mentogeloeri vo diger miiessiselore nisbeten az narahatgiliq
dogurur. Belo ki, burada oglanlar 5-7 naferden ibaret qrup halinda otaqglarda yatir, giindiizler idman, tehsil
vo bagqa fealiyyetloerle mesgul olurlar. Hebsxanada dini ibadet {igiin xiisusi otaq ayrilmigdir.

Torbiye miiessisesinin iki ayri-ayr bir naforlik xiisusi qapali tocridxana otagi vardir. Burada usaqlar terbiye
milessisosindoe saxlanilan diger usaqlara gatilmagdan oavvel iki hofte miiddatinde «karantinde» saxlanilirlir.
Bu dovr tibbi noqteyi nezerden (eger tehqiqat dovriinde saxlanma menteqslerinde yerlosdirildiklori dovr
orzinde onlara mikroblar ve ya diger parazitler, bitlor ve s. diisiibse onlardan temizlomoek moagsadile), hom
do onlarin soxsiyyeti haqqinda melumat almaq ve onlarin problem ve spesifik xiisusiyyotini Oyronmoek
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moaqsadile edilen tocridolunma hesab olunur. Bu otaglarin penceresi yoxdur ve usaqglar bagli saxlanilirlar.
Monitoring zaman1 bu tocridxanalar barode narahat¢iliq bildirilib. Bu hiiquq sisteminin islahedici
xarakterinden ¢ox cezaverici xarakter dasidigini bir daha siibut edir vo usaqlarin yasamaq ve xilas olmaq
hiiquglarinin pozulmasinin tezahiirtidiir.

Torbiyo miiassisesinde 60 usaq ceza ¢okir ve onlarin sayi il arzinde daimi deyisir. Saxlanilan usaglarin
say1 ilden-ilo do doyise bilor. Miiessisede saxlanilan 60 usaq miiqabilinde 30 is¢i vardir. Biitlin isciler —
hebsxana nezarat¢ilorinin hamist kisidir. Yalniz iki qadin is¢i vardir ki, onlar da habsxana miidiriyyetindo
caligirlar vo usaglarla ise colb olunmayiblar. Askar edilmisdir ki, nezaret¢ilor usaqlarla is, onlarin ehtiyac vo
problemlorini aydinlagdirmaq, lazim goldikde usaqlara yardim etmok sahasinde he¢ bir xiisusi tolim vo
molumat almamis, xiisusi bacariq ve biliklore yiyelonmemislor. Burada gadin isg¢ilerin olmamasi da
usaqlarla davranmaya ve problemler atrafinda yaranmig iimumi veziyyete tosir gosterir.

Todqiqatin askar etdiyi ilk vacib narahatciliq téroden mesele usaqlarin yas ve toradilmis cinayetin agirliq
deracesine gore boliinmemesidir. Buna gore do, bir saxlama merkezinde ve eyni otaqda adam 6ldiirmiis vo
ya zorlama {istiinde hebs edilmis usaqgla bir yerde ogurlug ve ya soygunguluq etmis usaq ve hemg¢inin 18
yash usaqla 14-16 yash usaqglarin bir yerde saxlanmasina rast gelmoek olar. Bu siibhesiz ki, daha kigik yash
ve ya nisbaten yiingiil cinayet torotmis usaqlara boyilik yashi ve daha agir cinayet toretmis usaqlarin tesir
gostoro bilmasi {igiin sorait yaradir.

Hal-hazirda usaq terbiye miiessisesinde cezagoken usaqlarin cinayetin névlerine goro sayr:’
AR CM-nin 120- ci maddasi ilo (adam 6ldiirma) — 8 usaq;

AR CM-nin 125- ci maddasi ilo (0ziinli 6ldiirmo haddina ¢atdirma) — 1 usaq;

AR CM-nin 126- ci maddassi ile (qosden saglamliga agir zorer vurma) — 6 usaq;

AR CM-nin 149 va 150-ci maddalori ilo (zorlama va usagbazliq) — 18 usaq;

AR CM-nin 177-ci maddassi ile (ogurluq) — 14 usaq;

AR CM-nin 180 ve 181-ci maddalari ils (soygunculuq ve quldurluq) — 9 usaq;

AR CM-nin 234—ci maddasi ilo (narkotiklorin qanunsuz dovriyasi) — 14 usaq;

AR CM-nin 318-ci maddasi ilo (AR serhadini ganunsuz ke¢ma) — 1 usagq;

Monitorinq zamani maragli bir miisahideye rast gelinmisdir ki, bu da her bir usagin carpayisinda Cinayet
Prosesual Macollonin maddesi vo hebsxanada g¢okilocok illorin say1 yazilmis 16vhenin yapisdirilmasi idi. Bu
bir torofden artiq arxada qalmis hebsxana illerinin hesablanmasima koémek edir ve bu azadliga buraxilma
orofosinda olan usaglarin davranisina miisbot tosir gostore biler, lakin diger torefden ise bu usagin gordiiyl
vo biitiin giin arzinds ona baxdig1 damga tesirini bagislayir.

Saxlanilan usaqglarla ve memurlarla séhbotlor zamani hebsxanalarda osas is¢i heyoti lizvlerinden sayilan
psixologlarin olmamas1 agkar olunub.

Saxlanma merkezinde is¢i heyotinin torkibinde bir hekim ve onun komekeisi vardir. Sehiyye sisteminin
moveud veziyyeti narahatciliq yaradir. Lakin psixoloji reablitasiya {i¢iin usaqlara edilon yardim islah prosesi
iiclin toxiresalinmaz foaliyyet hesab olunmalidir.

Saxlama moerkezinin 6ziinde moktob olmasina baxmayaraq bir sira problemlor agkar edilmisdir. Moarkezdoki
kitibxana ¢ox kohne ve kitablarin goxu kiril olifbasindadir. Elmi, elmi-kiitlovikitablar ve dersliklerin
catigmazligr agkar edilmisdir. Moktobin avadanligi ¢ox kdhne ve tohsilin seviyyesi diger moktoblorden asagi
soviyyadadir.

Saxlanma merkezinde ve qapali tipli todris miiessiseloerinde usaqlar arasinda aparilan miisahiba ve sorgular
naticesinde moalum olmusdur ki, cinayet téroeden usaqlarin bezileri bu cinayeti valideynlorinin tehriki ilo vo

™ Azadliqdan Mohrumetmo Yerlorinin Miisahidesi Assosiasiyast, 25 may 2005-ci il
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ya hetta onlarla yaxud hiiquqi niimayendeleri ilo olbir sokildo hoyata kegirmislor. Lakin usaglarin habs
edildiyi ve miioyyen miiddete azadligdan mehrum edildikleri ve ya cezalandirildiglart halda valideynlori vo
hiiquqi niimayendaleri ittiham edilmemis ve cozasiz qalmislar. Bu ise dovlet terofinden valideynlor veo
usagin hiiquqi niimayeandsleri ve ya geyyumlarmin mesuliyyete celb edilmesinin heyata keg¢irilmemasini
gostorir.

Dévlet organlan teroefinden verilon statistik gdsterici do bilavasite yuxarida gosterilon ehtimallar1 tosdiq
edir:

Azarbaycan Respublikasi CM-nin 170-ci maddesinin tetbiqi naticesinde 2000-ci ilde 5, 2001-ci ilde 3,
2002-ci ilde 1 ve 2003-cii ildo 4 nefer soxs usaqlar1 cinayotkar davranisa vo ya cinayet térotmoaye sdvq
etmoakde itttham edilmisdir. Lakin geyd etmok lazimdir ki, bu resmi reqemlordi ve realliqda belo hallarin
say1 qat-qat ¢oxdur.”

Nizamname vo qaydalara asasen, ittiham edilmis ve ya mehkum edilmis usaq tocridxanaya salinma savezine
daha humanist metod olan valideynleri ve ya qanuni niimyendsaleriniin nazarati altina verile biler. Lakin heg
bir usaq ve sorguda istirak etmis QHT-lor bu hiiqugdan ne vaxtsa istifade etdiyini ve hetta belo bir imkan
barode molumati oldugunu sdylomemisdir. Tocridxanalar, torbiye miiessisesi vo qapali tipli todris
miiessisolorinde olan comiyyetin tehliikesizliyine asasli tohliikke téretmoayen daha yiingiil ve kigik cinayetlor
toretmis usaqlar vaxtasiri ailelerine, valideynlorine, dostlarina ve s. bas ¢oke biler. Bu da sosial reablitasiya
vo comiyyoto yeniden inteqrasiya xidmetlorinin bir hissesi ola biler ve usagin rifahinin yaxsilagdirilmasi
liclin vasite ola biler. Eyni zamanda bu, usaq {igiin onun dogma miihite ve tanidigi ve ona destek veren
insanlarla olageni barpa etmok imkani yarada biler. Homginin bu ciir imkanin yaradilmasi rayon yerlarinden
olan usaqlarin onlarin valideyn, qohumlar1 ve dostlar1 terefinden tez-tez goriigmesi {igiin sorait yarada biler.

Usaq Hiiquglar iizre QHT Alyansinin usaq terbiye miiessisesinde cezageken 60 usaq arasinda tegkil etdiyi
sorgu vo miisahibalor asasinda asagidakilar agkar edilmigdir:
e Usaglarm 85 faizi biitiin hiiquglarimin pozuldugunu bildirmisdir;
e Biitiin usaqlarin 65 faizi hiiquqglarinin polis terefinden pozuldugunu bildirmisdir;
e Biitlin usaqlarin 23 faizi miixtalif hiiquqlarnin {iglincii torof torafinden pozdugunu ve yalniz 12 faizi
hiiquglarinin pozulmadigini bildirmisdir;
e Biitiin usaqlarin 63 faizi polis sobasinde qeydiyyatdan kecdiklorini lakin he¢ bir maariflondirici,
torbiyovi, psixoloji ve diger komek almadiglarini bildirmisdir;
e 00 faizi psixoloji ve fiziki toziqle ilizlesdiklerini qeyd etmisdir;
e 25 faizi polis mentaqolorinde saxlandiglart miiddet orzinde aparilan tehqiqat zamani vokillo temin
olunmadiqglarini bildirmisdir;
e 19 faizi veokille tomin olunduglarin1 ve onu yalniz mehkemo dinlomasi zamani gordiiklerini ve bu
vokillerin onlarin isi ile derinden maraqlanmadiqlarini ve hetta isle bagh usaqlarla goriismadiklerini
bildirmisdir. Yoeni bu hallarda vekille tomin olunma formal xarakter dagimisdir.

QizlarQadinlar {i¢lin hebsxana

Qadin hebsxanasinda hazirda yalniz iki qiz usaginin cezagekdiyine baxmayaraq, hebsxana iki miihiim
sobobden diqgeti calb edir. Ovvela bu hebsxanada 2001-ci ilden 6z qardasi ile birge atasmin o6limiindo
togsirlondirilorek azadligdan mehrum edilmis birco qiz (ikinci mehkum yalniz bu yaxinlarda cezagekme
milossisosine cozagokmok {igiin gonderilmisdir) 2001-ci ilden indiyedek moktobo getmir ve tohsil almuir.
Hobsxana roesmilori bunu bir qiza ders vermayin, yaxud har hanst xidmet gdstormoyin baha olmasi ile izah

7 Usaq Hiiquglar: iizre Azerbaycan QHT Alyansinin BMT-nin Usaq Hiiquglar1 Komitesine Alternativ QHT hesabat,
2005
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edirler. Qeyd etmok vacibdir ki, BMT-nin UHK ve «Usaq Hiiquqlar1 Haqqinda» qanuna gore yegana usagin
tohsil veo diger xidmetlorlo tomin edilmesi ve usagin yasma uygun ehtiyacinin O6denmasi dovlatin
vozifesidir. Bu vezifelerin heyata kecirilmemasi ddvletin 6z oOhdeliklerinin yerine yetirilmemasi kimi
qiymatlondirile biler. Burada maliyye c¢atismamazligi vo ya qiz-mehkumlarin say1 he¢ bir eshomiyyot kosb
etmir. Yegano ahomiyyot kosb edon masale - har bir usagin 6z hiiquglarindan tam behrolonmasidir.

Ikincisi, bu hobsxanada miixtelif miiddoete cezaceken analarla birge bes usaq saxlanilir. Bu usaqlarin yas1 3-
don asagidir vo qanuna gore onlar analar1 ile 3 yaslar1 tamam olana qoder birlikde qala bilerlor. Bundan
sonra onlar ya internat mektebine kecirilir ya qanuni geyyumluga yaxud terbiye¢i ailoye verilir (terbiyaci
ailoyo verilme qanunda qeyd edilsede bu ciir hallar mévcud deyil). Biitiin royi sorusulan valideynlor bunu
neqativ vo geyri-qanuni giymatlondiriblor. Bunu onunla izah edirlor ki, usaqlar internatda uzun miiddoat qalir
vo 0z valideynlorini unudur, onlar analarmin onlara gostoroceyi qaygi ilo internat moktebi ve ya
goyyumlugda ohate olunmayacaq. Eyni zamanda hebsxanada olan miiddat orzinde onlarin 6z usaqglarinm
gormoak imkanlart mehdud olur ve ya bu imkan he¢ olmur. Bir ¢ox reyi sorusulan miitexassislor bunun
geyri-qanuni vo qeyri-humanist oldugunu geyd etmislor. Bu mosolo bir daha arasdirilib ve tostiq edilmisdir
ki, hobsxanada saxlanilan analarm 6z usaqlar ilo goriismesi megsedile usaqlarin internatdan hobsxanaya
gotirilmasi {iglin analar1 toxminen 10-15 ABS dollar1 (50000-75000 AZM) xorclomsli olurlar. Hobsxana
rosmileri bunu maliyye catismazligi ile izah edirler. Qadinlar deyirler ki, bu vesait siiriiciiye, yanacaga vo s.
bu kimi mesrofloro xorclonir.”

Mbohkum analarin 6z usaqlari ile goriismeleri iiclin diger bir imkan da vardir. Onlar usaqlarini internatdan
gotirorok (yuxarida qeyd edilmis moblogde pul ddemekle) 6z yanlarinda (hebsxanada) 3 giin miiddatinda
saxlaya biloerler. Diizdiir, bu ciir hallarin nadir olmasina baxmayaraq, burada diger bir problem md&vcuddur.
Usaglan 6zl ilo saxlamaq liciin mehkum analar usaqlarin yemoyini ve yatagimi Ozleri 6z hesabina toskil
etmolidirlor. ©goar gadin 6z usagimi 3 giinliik yaninda saxlamaga miiveffoq olarsa, otrafdaki biitiin qadinlar
ona yardim etmoyo ¢alisir, pul yigir, yemok hazirlayir, usaqlarin paltarlarini yuyur, usagin yatizdirilmasina
komek edir vo s.

Eyni zamanda geyd etmok vacibdir ki, gadin mehkumlar ii¢tin mdévcud imkanlar usaq terbiye miiessisesinde
saxlanilan usaqlar iiclin nezerde tutulmamigdir. Usaqlarin 6z valideynlori ve ya qohumlar ile goriismelori
liclin usaq torbiye miiassisesinde miivafiq sorait yoxdur. Usaqglarina bas ¢okmis valideyn vo ya qohumlarin
usaqlarla 3 giin miiddet arzinde galmasi ise miimkiin deyil ve nezerde tutulmamisdir.

76 Cozagokmis qadinlarin cemiyyete qayidigt Ictimai Birliyi, 2005
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BOLMO VII: TOHSIL NAZIRLIYI YUVENAL ODLIYYO

SISTEMININ BIR HiSSOSI KiMi

Tohsil Nazirliyinin hazirda yuvenal adliyye sisteminin torkib hissesi olan iki qapali tipli tedris miiossisosi
vardir:

- ¢otin torbiye olunan usaqlar iigiin ixtisaslagdirilmis internat moktoblori (ayriliqda oglanlar ve qazlar {igiin);
- cinayet torotmis usaqlar {iciin ixtisaslasdirilmis internat-peso moktobi;

Catin tarbiyo olunan oglanlar iiciin ixtisaslasdirilmis internat moktablari:

Oglanlar ii¢lin nezerde tutulmus bu moekteb Baki eorazisinde yerlosir vo usaqlarin saymin ilden-ile
doyismasine baxmayaraq hazirda orada 83 usaq saxlanilir. Usaglarin sayinin maksimum oldugu vaxt 2001-
2004-cii iller orzinde 150 nefer usaq olmusdur. Bu moekteb qanun pozuntusu etmis, lakin adeten cinayot
térotmoemis vo ya yiingiil cinayet torotmis vo yasi 14-den az olan usaqlar ii¢iin nezerde tutulmusdur. Burada
yerlogdirilmis usaqlar ya soxsen polis terefinden, ya da Komissiyalardan, valideynlorden ve ya
moktoblorden daxil olan miiraciet asasinda polis terefinden tutulmusdur. Bununla belo komissiyalar 6zleri
do usaqlart bu moktebs gondere bilorler. Bu mektebde hal-hazirda saxlanilan usaqlarin ¢oxu dilengilik
etmis, kiigolordo yasamis, kimsesiz, moktobde pis davramisa gore bura gonderilmis usaqlardir. Bu
moktoblorde tohsil sistemi 9 illik oldugu iiciin burada usaqlar 15 yasmadek saxlanirlar. Bundan sonra
valideynlori olmayan usaqlar adeton miixtolif senat-peso ndvleri dyroden peso moktoblorine gonderilir.
Lakin oger usagmm bu moktobde saxlandigi miiddet orzinde maariflonmenin noticesi olmayibsa ve ya
davranigi islah edile bilmirse, usaq Quba rayonunda yerloson qapali tipli pese miiossisoesine gondorilir.
Monitorinq osasinda miieyyen edilib ki, internatda hekim vezifesi olsada onun fealiyyeti yoxdur vo
usaglarin saglamliq veziyetinin qaygisina heg¢ kim galmir ve usaqglar lazim olduqda lazimi miialice ile tomin
olunmurlar.

Catin tarbiys olunan quzlar ii¢iin Soki ixtisaslagdirilmis internat moaktabi:

Bu internat moktoebi yuxarida gosterilmis oglanlar {i¢iin olan internat mektobinden forqlonmir. Lakin bu
mokteb qizlar {igiin nezerde tutulmusdur. Yuxarida oglanlar iiclin olan internat mektebinde gdsterilmis
problemlor qizlar ii¢iin olan mektobo do aiddir.

Bir daha qeyd edok ki, asas problem bu moktablerin iki ucqar orazilorde yerlogsmosi vo usaqlarin dlkenin
biitiin rayonlarindan ailalori, qohumlar1 ve s. tocrid edilerok bura getirilmesidir. Valideynlor uzaq meosafo,
iqtisadi, vaxt ve s. problemleri {iziinden onlara tez-tez bas ¢oke bilmir. Bu faktorlar onlarin gelecekds
psixoloji durumuna menfi tosir vurmaga, sosial rifahinin pisloegsmesi, usaglarin 6z icmalarindan
kenarlagdirilmasi ile naticeloenir ve onlarin galacek inkisafini tohliike altina qoyur.

Usaglar iiciin ixtisaslagdirilmis internat moaktabi:

Bu mokteb QHT Alyansinin BMT-nin Usaq Hiiquglar1 Komitesine alternativ hesabatin hazirlanmasi zamani
agkar edilmisdir. Tedqigat naticesinde askar olunub ki, yuvenal adliyye sistemi ¢ergivesinde Bakidan uzaqda
yerloson vo ki¢ik vo daha yliingiil cinayet toérotmis ve haqqinda islahedici todbirler goriilmesi tovsiyyo
olunan usaqlar {igiin nezerds tutulan qapali tipli todris miiessisesi vardir. Orada 15 yasindan yuxari olan 26
usaq vardir. Bu torbiye miiessisesinin bir vacib forqi ondan ibaratdir ki, usaqlar burada ixisas ala biler vo
peso talim kego bilarlor.

Umumi sortlor:

Hobs edilmis usaqglar onlara kesilmis coza miiddetini imumi ve ciddi tipli islahedici tesisatlarda yaslarindan
vo torotdikleri cinayetin agirhigindan asili sokilde ¢okirler. Bu tesisatlarda serait beynolxalq standartlara tam
uygun golmir vo burada reablitasiya todbirleri adeton formal xarakter dasidigina usagin torbiye edilmesi vo
islah edilmesi oslinde hayata kecirilmir.
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Bu mosole ilo bagli yaslarina gore (14 yasmna kimi) ittiham edile bilmeyen yeniyetmo cinayotkarlar iigiin
olan xiisusi islah mokteblarine diqqet yetirilmalidir. Bu moaktablerde qalmaq macburidir; goriilon tedbirlerin
on agir formasi usaqglarin cemiyyetden tocrid edilmesi ve limumi aile miihitinden kenarlasdirilmasidir.
Bununla bele bu miiessiselerde islah tedbirlerinin aparilmamasi neticesinde usaq onun toretmis oldugu
cinayoti basa diismiir vo ona goro c¢okdiyi cezaya gore do islah edilmir. Usaq sadece olaraq bu
miassiselorde dustaq soklinde qalir.

Miixtelif illorde miieyyen miiddet ligiin belo mokteblore gdnderilon usaqlar sslinde orada daha uzun
muddet saxlanilir. Hor hansi miisteqil qurum ve mehkemo terofinden veziyyetin ve islah prosesinin,
comiyyeto yenidon inteqrasiyanin naticelorinin qiymetlondirilmeasi hoyata kecirilmayib. Usaqglarin saxlanma
soraitine, rifahinin yaxsilasmasina ve davranisinin doyismesine nezaret etmok ve yoxlama aparmaq hiiqugna
malik komissiyalar 6z vezifesini yerine yetirmir. Bu mokteblorde usaqlardan birinin sehv herokati iistiinde
kollektiv masuliyyet prinsipi hokm siiriir. Usaqlar bu mekteblorde cezalara meruz qalirlar. Usaqglar kollektiv
siirotde istirahatden, moadeni tedbirlerde istirakdan, hemg¢inin individual sekilde qohumlan ile goriisden,
yemoak baglamalar1 vo mektub almaq hiiquglarindan mehrum edilirler.

Maraqli fakt ondan ibaretdir ki, agir torbiye olunan usaqlar ii¢lin nezerde tutulmus internatda rejim he¢ do
usaq torbiye miessisesindoki (usaqlar iiclin hobsxana) rejimden forqlonmir. Usaqlar seher saat 7-do ayaga
qalxir vo saat 20-do yataga gondorilirler.

Usaqlara tinvanlanmig vo ya usaqlarin gonderdiyi mektublar geyri-qanuni sokilde mektob administrasiyasi
torofinden acilir ki, bu da 6zlilyiinde onlarin sexsi heyata malik olma hiiququnun pozulmasi demokdir.
Usaqlarin valideynlorine, QHT-lore vo s. iinvanlanmig moktublari daxili senzuradan kegir: moktublarda
saxlanma rejiminden ve ya is¢i heyst lizvlerindan sikayetlor oldugu halda onlar tinvanlarina génderilmir.

Yuxarida gosterilon goraitde islah prosesinin miimkiin olmamasi1 faktina olave olaraq belo moktoblorde
saxlanan usaqlarla boylik ehtiyac duyulmasina baxmayaraq, psixoloji reablitasiya ve semiyyte inteqrasiya
yoniinde isler aparilmur.

Dévletin iqtisadi problemlori soraitinde usaqlar {i¢iin nezerde tutulan ceza sistemini humanistlogdirmek vo
usaq cinayetinin haqiqi sebablorini tohlil etmoak ii¢lin maddi vesait serf etmok istoyi azdir; bunun oavezino
indiyodek SSRi-den miras qalan «islahetmenin Sovet metodlari»ndan ol ¢ekmoyerok, cemiyyetin vo
usaglarin rifahina biganslik gostorir.

BOLMO VIII: YUVENAL ODLiYYO® SISTEMININ BUTUN .
MORHOLOLORINDO YETKINLIK YASINA CATMAYANLARIN SOSIAL
REABLITASIYASI VO COMIYOTO YENIDON INTEQRASIYASI:

Yetkinlik yasina catmayanlarin sosial reablitasiya, psixoloji maslohotverma vo cemiyyate yeniden
inteqrasiyast Azerbaycanin hazirki yuvenal odliyye sisteminde ve BMT-nin UHK ve elocoade Usaq
Hiiquglarn haqqinda Azerbaycan Respublikasi Qanununa miivafiq olaraq usaqlarin dovlet terefinden
miidafiesi sistemi ¢orcivesinde kompleks todbirlerin gériilmemesi mosalesi asas narahatliq dogurandir.

Yetkinlik yasina ¢atmayanlarin hobsinin miitoreqqilik ve insanparverlik asasinda humanistlegdirilmasi (bu
ugurla hayata kegirilocoayi toqdirde) mesealasi biitliin movcud profilaktik tedbirler sisteminin yaradilmasi ve
biitovliikde tehliike seraitinde yasayan usaglar ve onlarin ailoalorine sosial miidafie sisteminin qurulmasi kimi
cotin veazife garsisinda durur. Bu giin teessiif ki, «bexti getirmeyen» yeniyetmo bir qayda olarag, onu
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cinayato sovq eden homin miihit daxilinde yasamaga macbur edilir. Bu problem avvallor do cinayat toratmis
vetkinlik yasina ¢atmayan saxslora iiciin qeyri effektiv individual-profilaktik (preventiv) tadbirlorin vaxtinda
goriilmamoasi kimi miieyyon edilir.

Azadligdan mehrumetmoe cozasina moehkum edilmoyon yetkinlik yasina c¢atmayan cinayotkarlarin sosial
miisaiyati problemi mévcuddur; tedris-terbiye miiessiselarinde ve ya usaqlar liciin hebsxanada hebs miiddeati
¢okib evine qayitmis yetkinlik yasina ¢catmayan soxslorin “xeyirli” ictimai miisaiyoti vo ya nazarati mosalosi
hell edilmomisdir.

Azyasl kimi hebs edilon ve 18 yasi kecdikden sonra azadliga buraxilanlarin da xiisusi problemi vardir.
Onlar biitiin azadliga buraxilanlarin 50-70 faizini teskil edir. Yetkinlik yasina ¢atmayanlarin isleri vo onlarin
hiiquqlarinin miidafiesi iizre kommisiyalar bu «yetkin»lor liclin artiq cavabdeh deyiller. Oslinde onlarin
hobsxana divarlar arxasi Diinayada yasamaq fi¢lin tamamile hazirligsiz olduglarina baxmayaraq dévlet
sisteminde bu insanlarm cemiyyeto yeniden inteqrasiyasi ilo mesgul olan heg¢ bir kes yoxdur. Insan
hiiquqlart aktivistloeri gqeyd edirlor ki, bu «yetkin» soxslore do on azindan 22 yasina godor xiisusi miisaiyot
(xtisusi miidafie) toyin etmolidir. Hal-hazirda bu ciir destek internat mektablerinin mezunlari {igiin tetbiq
edilir.

Umumilikde azyash cinayotkarlarin effektiv psixoloji reabilitasiyas1 ve cemiyyete yeniden inteqrasiyasi
probleminin helli Azerbaycanin mévcud islah sisteminin yetkinlik yasina c¢atmayanlarin ceza ¢okdiyi
milessisonin usagin yasayis miihitine yaxinlasdirilmasi, regional ve beladiyye orqanlarinin ve yuxarida
miizakire edildiyi kimi komissiyalarin selahiyyetinin artirllmasi ve imkanlarinin genislondirilmasine
istiqgamatlondirilmis sokilde deyisdirilmasi formasinda ola biler. Bu problemin holli hom de daha wvacib
problemin helline gatirib ¢ixarar ki, bu da Azerbaycan Respublikasinin profilaktik tedbirler sistemi, sosial
miisaiyot, sosial cohotdon tohlilkede olan usaqlarin ve valideynloerin ve ya risk altinda olan usaglarin sosial
reabilitasiyasini tomin edecok daha effektiv sosial miidafie sisteminin yaradilmasidir. Bu moaqgsadle xiisusi
sosial isgciler tolim kegmali vo hoar rayonda psixologlarla yanasi fealiyyot gostormalidirler.

Yuvenal adliyye sisteminin moagsed ve vozifolori asasinda asagidaki morholelorde sosial reabilitasiya veo yeniden
inteqrasiya foaliyyetlor vo psixoloji maslohatlora boyiik ehtiyac vardir:

e ilkin ehtiyat-miidafio todbiri: ailode yasayan ve cinayet isinde vo ya digoer ganun pozuntusunda istiraki
olmayan usaglar, o climladen moaktabliler;

e Ikinci deroceli ehtiyat todbiri: avveller cinayet mesuliyyetine colb edilmis, o climleden xebordarliq,
corimo, saxlanma merkazlorinden buraxilmis ve ya internatlar1 tork etmis, polis, mehkems, yetkinlik
yasina ¢atmayanlarin isleri ve hiiquglarmin miidafiesi {izro komissiyalarla {izlosmis, ve miixtalif islah vo
torbiyevi tedbirlerin kegirilmasine mehkum olunmus (maariflondirme yolu ile tesir, islah isleri, icma
islori, xebordarliq, sorti azadliga buraxilma ve s.) usaglar (bu en azindan internat moktebloarinden ve ya
usaq terbiye miiessisalerinden buraxilmis usaqglar iiciin 22 yasina geder totbiq edilmslidir).

IIk novbade ehtiyat ve ya miidafio toedbirlerini nazerden kegirarken Dévletin usaglar ve onlarmn hiiquq ve
rifahinin miidafiesini BMT-nin UHK ve Usaq Hiiquqlar1 qasisinda 6hdeliyi asasinda temin etmali oldugunu
geyd etmoak lazimdir. Usaqlarin rayon seviyyesinde miidafiesi rayon icra hakimiyyetlori nezdinde foaliyyet
gostoron Komissiyalar torofindon heyata kegirilir. Bu komissiyalara usaglarin hiiquqlarint qorumagq, onlarin
davranigina nezarot etmok, usaqlarin qeyri-qanuni heroketlorde istirakimin qarsisint almaq, onlara
hiiquglarindan istifade etmokde yardim etmok veozifolori verilso do bir sira obyektiv vo subyektiv sebablor
iizlinden bu veazifslerin he¢ birinden tam istifade edilmir:

o Komissiyalar ¢ox hallarda usaqglarin hiiquglarini pozan yerli hakimiyyotin noazareti altindadir;

e Komissiyalarm yalmiz iki stat iscisi — katib ve psixoloq vardir ki, bunlara ¢ox az emoek haqqi
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verilorok ¢oxlu fealiyyet hoyata kecirmok vo vozifo 6hdeliklori yerine yetrmoak tolab olunur;

e Komissiyalara vezife ohdeliklerini yerine yetirmok isinde yardim etmok {iglin diger miitoxassislori
dovet etmok hiiququ verildiyine baxmayaraq, realligda miitoxassislor koniillik ve ya ictimai
osaslarla ve ya pulsuz islomelerine razi olsalar bele bu geyri-effektivdir.

e QHT-lor komissiyalarin fealiyyatine calb edilmir vo kenarda galirlar. Halbuki onlar bir ¢ox hallarda
¢ox boyiik komeklik gostere bilardiler.

e Komissiyalarin stat isc¢ilori komissiyada neco iglomok ve wusaqlarla necoe davranmaq baroedo
bacariqlar alde etmemis ve telim kegmamis ve en azindan usaqlarla is {izre xiisusi tohsil almamis
soxslordir.

e Komissiyalar usaqlarin hiiquglarini miidafie etmokden ve onlara yardim gdstermoekden, ehtiyat
tadbirleri gormoakdon daha ¢ox cozalandirici rolunu oynayirlar.

e Komissiyalarda isloyenlerin ¢oxu 6z vezife 6hdeliklerini, onlara verilmis tesir etme vo solahiyyet
soviyyesini tam sokilde anlamirlar. Qeyd etmok vacibdir ki, ganunun onlara verdiyi selahiyyat ¢ox
genisdir.

Digoer bir metodoloji problem usaqlara lazimi destek ve yardim gdstere bilocek ve risk altinda olan ve ya
ovveller ittiham edilmis ve ya hobse mehkum edilmis usaqglar iigiin reabilitasiya ve cemiyyete yenidon
inteqrasiya planlar tertib etmo islori ilo moaggul ola bilacek sosial is¢iler ve ya pesokarlar ii¢lin bir institutun
olmamasidir.

Beynolxalq seviyyede ddvlet ve beladiyyeler terofinden destoklonon usaqlarin sosial reabilitasiyast ve
comiyyats yeniden inteqrasiyasi xidmetlari oldugu halda bu tacriibe hale Azerbaycanda tetbiq edilmamisdir.

UNICEF ve Tohsil Nazirliyi terofinden yaradilmis Genclorin Resurs Morkozlori bu getin vezifonin yerino
yetirilmosine yardim isinde Oziinii tam sokilde tesdiglomoase belo, bu resurs morkozloeri reabilitasiya veo
comiyyata yeniden inteqrasiya ve hemg¢inin asasen rayonlar seviyyasinde ehtiyat todbirlerinin teskili {igiin
0ziil ola bilerler.

Aydin goriiniir ki, QHT-ler risk altinda olan usaqlar ii¢lin glin orzinde alternativ gqaygi ve ya icma osasl
reabilitasiya veo comiyyoto yenidon inteqrasiya xidmetlorinin yaradilmasi isine aktiv sekilde colb
olunmalidir. Bozi QHT-lor risk altinda olan, o ciimleden narkotik maddalerin aludecisi olan, cinaystdon
zoror ¢oken vo qanunu pozmus usaqlar {liglin sosial ve psixoloji reabilitasiyast ilo bagh bir sira
miiveffoqiyyetlo hoyata kegirilmis proqramlarda istirak etmislor. Lakin bu proqramlarin miisteqil sokilde
giymatlendirilmeasi ve deyerlondirilmesi isi aparilmamisdir ve naticeda belo miiveffoqiyyatli sokilde hoyata
kecirilmis programlarin say1 artmamisdir.

Digor bir vacib aspekt iso saxlanma mentogoelorinde vo internat moktoblorinde yerlosdirilmis usaqlar heg bir
psixoloq meslohati almamasi ve bu yerlerde ceza ¢okdiklori miiddet erzinde heg bir sosial-psixoloji
reabilitasiya veo coemiyyote yeniden inteqrasiya xidmetloeri ilo temin edilmemosidir. Qanuna osasen
azadligdan mahrum etme usagin davranisini islah etmoek iigiin adi gebul edilmis ceza deyil, oksina son
todbir vasitesi hesab olunduguna baxmayaraq, bu usaqlar {i¢iin hele saxlanma mentaqosinde ve ya internat
moktoblerinde oldugu miiddet arzinde baglanmali olan ve azadliga buraxildigdan sonra da miieyyan miiddet
orzinde davam etdirilmesi vo nozarat altinda saxlanmasi vacib olan heg bir sosial reabilitasiya vo comiyyoto
yeniden inteqrasiya xidmatlori hoyata kecirilmir. Realliqda reabilitasiya vo comiyyeta yeniden inteqrasiya vo
psixoloji moslohat xidmetlori osasinda foealiyyot goOstoron torbiyo miiessisesi vo ya internat moktobi
olmadigina gore cinayet torotmis usaqlarin ¢ox hissesi azadlqdan buraxildiqdan sonra da daha agir cinaysetler
torodir vo ya tokrar cinayetlor toérodirler.
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Lakin geyd etmok vacibdir ki, islahedici sistem is¢ilori miixtolif foaliyyetlerin, o ciimledon teatr tamasali,
futbol ve s. idman oyunlarinin tegkil olunmasi isi ile masgul olurlar. Lakin bunlar ¢oxu xaricden, mesalon
yerli vo beynoalxalq QHT-lor terofinden tosebbiis olunur ve ya toskil edilir. “Oten zaman orzinde hebsxana
yerlarinden ruhdan salici xeber golirdi. Lakin bu ilin mart aymnin 19-da Xetai rayonunda yerloson 4 No-li
gadin hebsxanasinda bizim islahedici sistem {igiin ¢cox ola vo geyri-adi hadise bas verdi. Bu hobsxanada
teatr tamasasi kecirilmis vo homin teatrda rollar ele ittiham olunanlarin 6zleri terefinden oynanilmigdir. Bu
todbir Britaniya Konsullugu terafinden togkil edlilmisdir. Teatr haqqinda bir sey qeyd olunmalidir ki, ¢ixisin
sonunda sehne istirak¢ilar1 alqiglanan ve onlara diplom teqdim edilon zaman onlarn {izii xosboxtlikden
parlayirdi. Tamasa oserin gohromaninin asagidaki sozleri ile tamamlanmisdir: “Sizin {igiin biz yalniz
mohbusug, lakin biz do kiminse anasi, nenasi, dostu, bacis1 vo qizlariyiq.” Belo layihalori ¢ox tez-tez hoyata
kecirmok lazimdir. Belo foaliyyotlorin mehbuslara 06ziinii serbast hiss etmo, komandada islemse,
qabiliyyaetlerini gostermak...imkan1 verdiyine gore dovlet orqanlar1 ve diger teskilatlar buna xiisusile diqqet
yetirmolidirlor.”’

BOLMO IX: YASAMAQ, SAG QALMA VO INKiSAF HUQUQU

Usaqlar arasinda sui-qosd hallarinin gostericisi bir ¢ox miitoxassislor terafinden ¢ox yiiksek sayilir. BMT-
nin Usaq Hiiquqlart Komitesi hale 1997-ci ildo Azearbaycan hokumsetine usaqlarla baglh intiharlarin saymin
doqiqgloesdirilmasi ve bu meseloye ciddi nazaret etmoayi tdvsiyo etmisdir. Lakin buna baxmayaraq dovlat bu
sahade hec bir statistik melumata malik deyil ve bununla bagh bir is gérmemisdir. Mahz buna gore usaqlar
arasinda olan intiharlarin say1 ve sebebini miioyyenlosdirmak miimkiin olmamisdi.

Kiicodo yasayanisloyon usaqglarin yasamaq, xilas olmaq ve inkisaf hiiququnun qorunmasi iigiin dovlet
torofindon lazimi diqqet yetirilmir. Kiicode yasayanisloyen bu usaqlar iiclin hec bir asash reabilitasiya, tibbi
miialice, comiyyote yenidon inteqrasiya vo tehsil programi hoyata kegirilmir.

Qanunu pozmus usaqlar iiglin nezorde tutulmus biitiin sistem daxilinde iimumi veziyyet usagin yasamagq,
xilas olma, tehliikesizlik ve inkisaf hiiquqlarinin qorunmasi ii¢iin tam tedbirler silsilesi teklif etmir (yuxarida
gostorilmis miivafiq bélmelere baxin).

Usaqlar yashilar terofinden torodilmis miixtelif cinayetlerin qurbanlarina ¢evrilmek riski altindadirlar.
Zorakiliga meruz qalmig, istismar edilmis, cinsi zorakiliga meruz qalmig, ddyiilmiis, isgence verilmis,
oldiiriilmiis vo diger cinayetlerin qurbani olmus usaglarin deqiq saymn1 demoek ¢otin olsa da, gozetlorin
verdiyi tehlillor bunun Ddvlet {i¢iin en vacib ve iri miqyash problem oldugunu sdylemak ii¢ilin kifayet qoder
asas verir. Usaglara qarsi toroadilmis cinayet isleri barade gozetlorde verilon gilindelik hesabatlar ve
mohkemalor ve Daxili Islor Nazirliyi terofinden verilmis melumatlar ovvelki illore nisbeten artmigdir.
Lakin effektiv psixoloji, ictimai reabilitasiya sistemi miioyyon edilmemisdir ve cinayet qurbani olmus
usaqglar U¢iin he¢ bir destek sistemi yoxdur. AR-nin CM ve CPM-nin usaqlara ve onlarin ailslerine
kompensasiyanin 6denilmesi ve hemg¢inin zarogokenlorin psixoloji reabilitasiyasi {i¢lin lazimi tominat verilso
do, bu tetbiq edilmir. Usaqlarin ¢oxu he¢ bir destok ve hotta tibbi xidmet gosterilmaeden sadace
validyenloarinin ve ya qohumlarinin éhdesine buraxilmigdir.

Yetkinlik yasina catmayan soxslorin isleri vo hiiquglarinin miidafiesi lizre Komissiyalar vo goeyyumluq ve
ovladliga gotiiriilme iizre Komissiyalar terafinden usaqlarin hoyati barede monitorinq ve deyerlendirmanin

7 “Islahatlar naye gore lazimdir”, Sevinc Oliyeva, “Hobsxanalarin Miisahidesi” - Azerbaycan Assosiyasiyasi, 2005
(www.azpenalreform.org)
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aparilmamasi 6lkedo usaqlarin veziyyetine bdyiik menfi tosir gostorir.

Ata 6z quzini zorladi

“Agir cinayatlor iizro mahkoma torafindan 16 yash qiz usaguin zorlanmasi cinayat isina baxilib. Mahkama
ataya 15 il habs cazasi ¢cokmisdir. X-in atast onu 12 yasinda olarkon zorlamis va son dérd il arzindo haftado
2-3 dafo miitomadi sakildo zorlamigdir.

X-in anast 1996-c1 ilda vafat etmisdir vo bir miiddat nana-babast ilo yasadigdan sonra X vo onun gardast
nona-babasindan alinaraq atasinin tozo evina aparilmisdir. Atasi ona 2000-ci ildon moktoba getmoayi
qadagan etmis va yarmm ildon sonra onu ilk dofso zorlamigdir. O qiza bu barado he¢ kima demomoayi
tapsirmis vo aks taqdirda oldiiracayi barada xobordarliq etmisdir. Ogor usaqlar imkan tapib evdon qagaraq
nana-babalarimin yamna qa¢masaydilar bu uzun miiddat davam eds bilordi. Usaqlarin nana-babasi polis
cagirmis va atalart polis torafindon tutulmusdur. Indi o, hobsxanada 15 il coza ¢okocok. o burada
dustaqlarin CM-nin usaqlart zorlama maddoasi iizro mahkum edilmis soxslori xoslamadiglarina gora ciddi

problemls iizlasa bilar.”’®

Yuxarida gostorilmis cinayat iginin Oyroenilmesinden goriiniir ki, komissiyalar terefinden qanuni
monitoringin aparilmamast ve hamginin moktoeb ve ya qonsular terefinden he¢ bir todbirin goériillmemsasi
usaqglara ¢ox ciddi menfi tesir gdstermisdir. Yuxarida gosterilen cinayet isi kimi ¢ox sayda bele cinayet
iglori vardir ki, buda Azerbaycanda usaq miidafie sisteminin olmamasinin, yerli seviyyelorde komissiyalarin
isinin qeyri-effektliliyi vo Olke soviyyesinde kordinasiyanin olmamasinin neticesidir. Bu doyisilmesi vo
tokmillesdirilmasi lazim olan hazirki sistemin bacarigsizliginin neaticesidir.

BOLMO X: YUVENAL ODLIYYO SISTEMININ BUTUN .
MORHOLOLORINDO YETKINLIK YASINA CATMAYAN SOXSLORIN
MUVAFIQ INFORMASIYA ALMAQ HUQUQU

Usaqlarin doévlet qurumlarindan informasiya almaq {i¢iin miiraciet etmosini stimullagdiran heg¢ bir xiisusi
prosedura yoxdur; bu barade hotta he¢ miizakire belo getmoyib. Nozori cohatden informasiya ala bilmek
iiclin heg¢ bir yas haddi yoxdur.

Polis terafinden tutulma ve istintaq zamani usaqlar ¢ox vaxt 6z hiiquglar1 haqqinda melumatlandirilmirlar ki,
bu da bir ¢ox insan hiiquglari pozuntusuna gotirib ¢ixair. Hebs edilmis ve ya ittiham edilmis usagin
hiiquglar1 haqqinda melumat ona yazili sekilde bildirilmir ve he¢ bir onlarin malik olduglar1 hiiquqglar barade
usaqlara moxsusi ve ya yararli torzde tosvir ede bilocek plakat ve brogiliralar yoxdur. Mehkema
dinlemslerinin avvelinde hakimler itttham edilon soxsin hiiquqlarinin izah edir, lakin ¢ox hallarda bu ¢ox
formal sokilde ve tez edilir ve usaqlarin ¢oxu hakimin danisdigi hiiquqgi dili anlamirlar. Usaqlarla bagh
cinayaet islerinin yetkinlik yasina ¢atmayanlarin igleri ve hiiquqlarinin miidafiasi {izre komissiyalar torefinden
dinlemselari zamani na hiiquqlar, ne de ki, prosedur qaydalar izah edilir. Usaqlarn hiiquqlarinin miidafie
mexanizmi haqqinda ohali arasinda melumat demoak olar ki yoxdur.

Qanuna oasason Ombudsmana, Moahkemslera, Prezidento, QHT vo yetkinlik yasina ¢atmayanlarin islori vo
hiiquglarmin miidafiesi iizre komissiyaya, Prezident yaminda Ofv komissiyasina, Insan Hiiquglar1 {izro
Avropa Moehkomosine sikayot vo ya appelyasiya vermok hiiququ verildiyine baxmayaraq usaqglar

8 «“Zerkalo” qozeti, No 86, 7 may 2005
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hiiquglarini, bunu nece etmok lazim oldugunu bilmirler ve bu barade usaglarin saxlanildig1 yerlorde onlara
yardim edocok he¢ bir kes yoxdur. Bir sira QHT-lor usaqlara miixtalif dovlet orqanlarina teqdim etmok
iiclin sikayet orizolorinin, appelyasiyalarin, miiraciotlorin ve diger senadlerin hazirlanmasinda komeklik
gostormislor. Bir swra QHT-lor yay diisorgelori, debat programlari, hemyasiddan-hemyasida toedris
programlar1 vasitesilo usaqlara hiiquqglarin 6yroedilmesini hoyata kegirirlor. Lakin aydindir ki, bu kifayet
etmir vo movcud olan ehtiyaclar1 he¢ 6demir. Usaqlarin miisteqil miidafie, monitoring ve hiiquqlarinin
tomsil olunmasi ile bagli lazimi yardim gostormek ii¢iin xiisusi mexanizm yaradilmalidir.

Azorbaycan Respublikasinda Usaqglarin Hiiquqlar iizre Ombudsman ve ya Usaq Hiiquqglart iizre Komissarin
yaradilmasina olan ehtiyac boyiikdiir ve bu tasisatin yaradilmasi hale 1997-ci ilde BMT-nin Usaq Hiiquglari
Komitesi terefinden tovsiye edilmisdir.

47



NGO Alternative Report on Situation of Juvenile Justice Administration in the Republic of Azerbaijan

BOLMO XI: YUVENAL ODLIYYO ADMINISTRASIYASI DAXILINDO
ISGONCODON, QEYRI-INSANI VO YA ALCALDICI DAVRANISDAN VO
YA COZADAN MUDAFIO

Hesabat dovrii arzinda alde olunan nailiyysetlerin biri Cinayat Macallesi ve Cinayat Prosessual Macollasinin
gobulu olmusdur ki, onlar 2000-ci ilden qiivveye minmisdir. Macalloyo BMT-nin Isgence ®Oleyhine
Konvensiyasinin 1-ci maddesinde gdsterilon isgoence anlayisina eyni olan anlayis daxil edilmisdir. Lakin
burada boezi ciddi elemenltor catismir; meselon {igiincii soxso qarsi har hansi tozyiqin gostorilmeasi barade
Macollade moalumat verilmemisdir.

Isgonce helo do genis suretdo yayilmaqdadir ve baslica insan hiiquglari problemidir. Usaqlar ve gencler gox
hallarda isgence vo qgoddar miinasibote meruz qalirlar. Yetkinlik yasina catmayan soxslor ii¢lin olan
hobsxanalarda aparilmis miisahibalora osasen yetkinlik yasina ¢atmayanlarin toxminen 75 faizi mehkemaoyao
goder saxlanma morhoalesinde ve polis saxlama kameralarinda olduqlart miiddet orzinde doyiildiiklerini vo
hedelondiyini ve yalniz 5 faizi ise iggence ve alcaldici davranisa meruz qalmadigini sdylemisdir. Fiziki
zorakiliga moeruz qalanlarin ¢oxu bunun hebs edildiklori giinden sonraki iki giin erzinde bas verdiyini
sOylomisdir. Yetkinlik yasmna catmayanlarim mehkemeayoe qoder saxlanma ilo bagh baslarma gelenleri naql
etmoyo chtiyat etdiklorini nozere alaraq bu faiz gdstoericilori bu tipli miinasibatin bas verme hallarin1 deqiq
gbstermaya biler.

Cinayeti toretmeyi boynuna almaga ve belke de he¢ torotmis olmadiglari cinayete goére masuliyyet
dasimaga mocbur etmoek moegqsadile polis usaqlara qars1 fiziki zorakiliq ve hoede-qorxu isloedir. Isgence
hallarmin goxu usagin polis nezaretinde oldugu, Daxili Isler Nazirliyinin poli mentegeleri ve Miiveqqati
Saxlanma Miiessiselerinde (SIZO) saxlanildig dovr orzinde bas verir. Aile iizvleri ilo goriiso raziliq almagq
iiclin, habs edilmis soxslor tohgiqat¢idan icaze almalidirlar. Tecridxanada olan usaqlarin he¢ biri habs
edildikden derhal sonar vekille temin olunduglarin1 séylemisdir. Siibhali bilinenlerin ¢oxu vokili ittihamin
rosmi sokilde bildirildiyi vaxt ve ya mehkeme zalinda hékmiin oxundugu zaman goriirler. Usaqlarin
coxunun bildirdiyine gore onlar vokillori yalniz iki defe, tehqigatin ovvelinde ve bir do mehkomoade
goriiblor. Onlar vokilin miinasibetinin ¢ox formal oldugunu qeyd etmislor. Bozi hallarda vekiller yalmz
mohkemso saatlarinda goriinmiis vo ittiham edilon usaqla he¢ vaxt ayrica s6hbeatlor aparmamigdir. Homginin
etiraf edilmalidir ki, ¢ox vaxt miidafie vekilleri terafinden verilmis hiiquqi konsultasiya (xiisusile az zehmat
haqq1 verilen hallarda) ¢ox asagi seviyyoade aparilir.

Moveud sikayot proseduralart ¢cox uzun ve qeyri-kafidir. Usaqglar ve onlarin validyenleri polisin «avez
cixacagmdan» (ve ya qoddarligin daha da artacagindan) ehtiyatlanaraq prokurora ve ya diger orqanlara
sikayot etmayo qorxurlar. Cox vaxt prokurorlar ve yiiksok ¢inli Daxili Isler Nazirliyi memurlar1 her hansi
bir bayanati inkar edir ve iggencenin he¢ bir halda siibut olunmadigin bildirir

Ogor ittiham edilmis soxs mohkomo dinlomesi zamani ifade verorok hor hansi bir iggence halimin oldugunu
bildirse vo ya hiiquq miihafize orqanlar1 terofinden isgence verildyini ve ya algaldici davranisa meruz
qaldigim bildirirse, onda hakim yalniz haqqinda danigilan polis memurundan ifade istoyacekdir. Belo halda,
momur giiciin totbiq edildiyini resmi sokilde inkar edir vo mehkeme dinlomesi davam etdirilir. Miidafie
vokilleri ve insan hiiquqlan toskilatlar1 iddia edirlor ki, bu praktika ¢ox genis yayillmisdir ve isgence ilo
bagli heg¢ bir lazimi tehqigat aparilmamisdir.

Qeyd etmoak vacibdir ki, vokil ve ya usaq isgonce ve ya geyri-insani miinasibat oldugda tibbi ve ya digoer
psixoloji ekspertin toemin olunmasini teleb ede biler, lakin yens de ekspertizanin hayata kegirilmasi ve onun
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royinin Oyronilmasi tohqiqatgl, prokuror ve ager homin soxs mehkemoaye miiraciot edibse hakim terefinden
tsdiglenir. Aydindir ki, maraqli olmayan teroflor kimi ¢ixis eden polis ve prokurorluq orqanlarmin iscilori
miistoqil ekspertizanin aparilmasi toklifini rodd edir vo ya onun lengidir. Sikayetin vo ya ekspertizanin
dovet edilmesi ilo bagh resmi miiraciet hakime catana kimi tibbi ve edilmis diger ekspertizanin askar edo
bileceyi he¢ bir sey galmir. Homginin usaq ve vokil tibbi ekspertizani1 6z vesaiti hesabina sifaris vera bilor
lakin tohqiqatgt ve hakimi onlarm gerarini nezere almaya bilor. Yuxarida gosterilonlori nezere alaraq
voziyyetin doayisdirilmasi, ve isgonce, alcaldict ve qeyri-insani miinasibat hallarinda usaga tocili olac
edilmesi ii¢lin, tibbi ekspertizanin kecirilmosi vo usaga lazimi destoyin verilmesi, ictimai monitoringin
aparilmasi imkaninin verilmasi barede meydana ¢ixan ve narahatciliq téroden meseladir.

Dovlat usaq torbiys miiassisalori

Usaq evleri ve xiisusi islah moaktebleri kimi miixtalif miiessiselorde cozalar ¢ox vaxt algaldici miinasibatlo
hoyata kegcirilir. Qayda ve cezalarin aydin gokilde miioyyen edilmemsosi anlasilmazliq sistemi ve xaosla
naticelonmisdir. QHT Alyansit ve onun iizvleri terafinden 2001-2005-ci iller erzinde aparilan monitoring
zamani sofor edilmis usaq evloerinde bildirildiyine gore asagidaki ceza novleri totbiq edilmisdir: ddyiilme,
kemerle vurma, dizleri iiste yerimeye mecbur etme, basin arxasina vurma, yemayoe gecikdiyi teqdirde
yemayin verilmoemesi. Biitiin miiessiselordo coza kimi ol emeyinden istifade olunur: yeri, ayaqyolunu,
heyvanlar bayira getdikden sonra toemizloma ve ddsomeni yumaq. Bir miiassisode bazi usaqlar gliniin qalan
hissesi orzinde ¢arpayida galmaq; diger bir miiessisede ise usaqlarin bagli gapi arxasinda anbarda
saxlanmas1 cozalari totbiq edilmasi barode melumatlar alde edilmisdir.

Kollektiv suretde cezalandirilmadan ¢ox tez-tez istifade olunur; ager bir usaq tabegilik gdstermirsa, onda
biitiin sinif cezalandirilir. Usaglar bildirmislor ki, ¢ox vaxt onlar terbiyo¢i ile razi olmadiqlarina goére
cozalandirilirlar. Eyni veziyyet biitlin usaq evleri vo moktoblorde bildirilib. He¢ bir qlivveye minan sikayet
proseduralarinin olmamasi usaqglari qoddar roftar barede sikayot etmok imkanindan mehrum edir vo
miassiselorde usaqlarin miidafiesi ii¢iin heg bir todbir goriilmiir. Heg bir miisteqil miisahidegi ve ya qurum
voziyyetin monitoringini aparmir ve belo hallarin garsisin1 almaq ve usaqlarin hiiquqglarinin miidafiasi {i¢iin
he¢ bir lazimi fealiyyet hoyata kecirilmir. Bunlar1 hoyata kecirmok hiiququ verilmis yetkinlik yasina
catmayanlarin islori vo hiiquglarinin miidafiesi {izre komissiyalar realliqda ganunla iizerine diigon 6hdaliklori
yerine yetirmirlor.
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BOLMO XII: AZORBAYCANDA YUVENAL ODLIYYO SISTEMININ

TOKMILLOSDIRILMOSI MOQSODILO BEYNOLXALQ STANDARTLARIN
TOTBIQI

Beloliklo biitiin yuvenal adliyye sisteminin osas problemlori hazirki sistemin islahedici xarakterden g¢ox
cozalandirict xarakter dagimasidir. Yuvenal adliyye sisteminde doyisikliklor elo edilmalidir ki, onlar usaglara
qarst islahedici odliyye tomin etsin. Toklif olunur ki, bu xiisusi yeni bir yuvenal adliyye orqam1 —
Azorbaycanda Yuvenal vo ya Ailo Mehkemsaleri yaradilmasi yolu ile hoyata kegirilsin. Bu mehkemslorde
yuvenal odliyyenin administrasiyast barede olan beynolxalq standart ve qaydalar lizre xiisusi tolim vo
hazirliq kegmis vo usaqglarla tamamile bagqa bir qaydada roftar etmoe sahosinde lazimi bacariq ve tocriibayo
malik tohsilli ve bilikli hakimler islemslidir. Eyni zamanda yetkinlik yasina catmayanlarin iglori vo
hiiquqglarinin  miidafiesi iizro komissiyalarin foaliyyetinin tokmillesdirilmasi meqsadile moaqsedydnlii
todbirler goriilmelidir. Umumiyyetlo yuvenal odliyyo sisteminin inkisafinda QHT-lerin ve ictimaiyyetin
genis istiraki toemin edilmalidir. QHT-larin rolu hem polis orqanlari, yetkinlik yasina ¢atmayanlarin islori vo
hiiquglarinin miidafiesi iizre komissiyalar, goyyumluq ve 6vladliga gétiirme komissiyalarina texniki destoyin
gostorilmosi, onlarin foaliyyeti {izerinde ictimai nezaretin vo ya monitoringin kegirilmasi vasitesi ilo veo
hemginin yuvenal adliyye sistemine daxil olmus usaqlarin biitiin marhsalelerde psixo-sosial reabilitasiyasi vo
comiyyoato inteqrasiyasi vo riskli usaq ve ailelere iinvanli yardim proqramlarinin hazirlanmasi ve hoyata
kecirilmasi vasitesile tomin edilmalidir.

Ictimai heyatin bu vacib sahesinde islahatin aparilmasinda miimkiin addim Yuvenal Odliyyoe ve Yuvenal
Odliyyenin administrasiyasinda orqanlar haqqinda yeni qanunun totbiq edilmesidir. Yetkinlik yasina
catmayan soxslerin cinayet islerinde hebsa goeder, hebs zamani, mehkemeaye goder, mehkemsa zamani ve
saxlanma zamani proseduralarindan baslayaraq biitiin proseduralarin miioyyen edilmesini tomin edocok vo
eyni zamanda Xxiisusi psixo-sosial reabilitasiya vo comiyyate yeniden inteqrasiya, Onloyici ve ya profilaktik
todbirlerin genis yer tutdugu belo ayrica ganuna ehtiyac vardir.

12.1: Azarbaycanda yuvenal adliyys administrasiyasimin tokmillosdirilmasi iiciin iimumi

tovsiyyalor

o Yetkinlik yasina catmayanlarin istirak¢ist oldugu cinayat hallart ilo mosgul olan hiiqug sistemini
yenilomak va qanunvericiliya alavalor etmak. Bu alavalorin asas magzi yetkinlik yasina ¢atmayanlarin
cinayat islari iizra faaliyyati tasvir edon qanun maddalarini AR-nin CM va CPM-dan ¢ixarilaraq ayrica
Yuvenal Cinayat Macallasi va Yuvenal Cinayat Prosesual Moacallasi saklindo hayata kegirilmasinin tomin
etmakdir.

o Ayrica yetkinlik yasina catmayanlarin islori iizro mohkomoalor va ya Ailo Mahkomalori yaratmaq va ya
moveud mahkamalar ¢orgivasinda hakimlorin tam ixtisaslasdirimasin aparmagq.

o yetkinlik yasina ¢atmayanlarin islari va hiiquglarinin miidafiasi iizva komissiyalarin biitiin caza tayinedici
funksiyalarimin alimb yuvenal mohkomoalora va ixtisaslasdirilmis hakimlor torafindan hayata kegirilmasi
tictiin verilmasini tomin etmoak. Komissiyalarin isa faaliyyatini daha ¢ox ehtiyac iginda va ya riskli usaq va
ailalara yardim etmak va xiisusi énlayici — preventiv tadbirlarin goriilmasina yonaltmak.

o  Usaqglarin xiisusi islahedici moktoblora gondorilmasi salahiyyatini mohkamoalora vermak va yetkinlik
yasina ¢atmayanlarin reabilitasiya va adaptasiya morkazlorina gondorilmasi salahiyyatini iso mahkoma va
komissiyalara vermak.

o  Ogurlugq, soyqunguluq, qarat va s. (adam oldiirma hallar: istisna olmagla) bu kimi cinayatlora géra
usaqlarin yuvenal hasbxanaya deyil torbiyavi yarim agiq tipli internatlara géndarilmasini tomin etmok;

o Xiisusi islahedici maktablorin beynalxalq standartlara uygun sakildo faaliyyat gostormasi iigiin agiq va
yarim-agiq tipli tadris miiassisalarino ¢evirmak va onlar iizorinds ictimai nazarati tamin etmak (masalon,
Usaq Hiiquglart iizro Ombudsman va ya xiisusi ictimai suralarmm yaradilmast vo ya QHT-lorin miistaqil
sakildo monitoringini alqiglayan tadbirlar vasitasils);

o Mbohkamaya qadar saxlanmadan yalniz miistasna hallarda istifada olunmasini tomin etmak;
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Usagin ittiham edildiyi cinayatin agwrliq doracasi mohkomaya qadar hobs qatiimkan tadbirinin tatbigq
edilmasi tigiin yegana sabab kimi gabul edilmamalidir;

Mbohkamaya qador saxlanma moantaqalorinds, o ciimladon Daxili Islor Nazirlivinin Miivaggati Saxlama
Miiassisalorinds (KPZ) soraiti tocili suratdo yaxsilagdirmaq va orada usaqlar iiciin yararli saraitin
yaradilmasint tamin etmak;

Mohkomaya qoador saxlanma montaqalorinds saxlanma miiddatinin miimkiin qador az olmasin vo
usaqlarin biitiin daracalorda yashilirdan ayri va daha az miiddat arzinds saxlanmasin tomin etmak;

18-25 yash gonc cinayatkarlar: yerlasdirmoak iiciin ayrica qurum kimi Goanclor iigiin xiisusi Habsxana
yaradilmalidir;

Yuvenal habsxanada olarkon 18 yasi tamam olmus usaqlar yashlar iiciin olan habsxanalara
kegirilmamoalidirlor. Bu usaqlar ticiin xiisusi reabilitasiya va islahedici tadbirlor hayata kegirilmali va ya
gonc cinayatkarlar tigiin olan xiisusi coza miiassisalori yaradildig: taqdirda ora gondarilmalidirlor.

12.2.: Yetkinlik yasina ¢catmayanlarin islori iizro miihakimoanin hayata kecirilmasi:

Yetkinlik yasina catmayanlarin istirak etdiyi cinayat islorinin Ali, Apelyasiya Moahkamasi va yerli
mahkomalar torafindan tohqiqati ilo alagadar tovsiyyalorin hayata kegirilmasinin miintaozom va effektli
sakilda monitoringini tamin etmak;

Usaqlarin istirakgisi oldugu hor hanst istintaq zamani (sahid, ittiham olunan va ya zorar¢akon qisminda)
usagin tomsilgilorinin (valideynlor, miiallim, psixoloq) istirakini tomin etmak tigiin Cinayat Prosesual
Macallasino miihiim dayisikliklor etmoak;

Yetkinlik yasina ¢atmayanlar ticiin nazords tutulmus miimkiin cazalar siyahisini tozalomak va 14-16 yash
usaqlar iiciin digor miimkiin cazalar (azadlhigdan mahrumetma maksimum hallarda istisna edilmakls)
tagdim etmoak;

Cinayat ganunvericiliyina yenidan baxmaq va onu davamli humanistlasdirmak;

Yetkinlik yasina catmayanlar iigiin, xiisusilo ogurlug va magin ogurluq hallir iiciin tatbiq olunan caza
miiddatinin tacili suratda qisaltmaq;

Vaxtdan samorali istifads vo moahkoma prosesinin yekunlasmas:t moqsadilo adalatli mahkoma prosesi
prinsiplarina riayat olunmasini tamin etmak;

Cinayat Prosesual qanunvericiliyino amal olunmasini tomin etmak va ilkin istintagdan qabaq izahat alma
praktikasin [ogv etmak va buna nazarati artirmaq;

Mohkoma dinlomalori zamani ittiham edilon usaqlarin domir barmaqliqlar arxasinda saxlanmasin
aradan qaldirmaq da daxil olmaqgla mahkoma zalinda miihiti dayismak;

Lazim goaldikda cinayat isinin tohqgiqatimin biitiin morhalalorinda usaqlara keyfiyyatli torciima xidmoati
gostarilmasini tamin etmoak.

Mohkoma prosesi, ittiham va s. prosedur haqqinda va sonadlords yazilanlar: daha aydin va sada dilda
usaga basa salmaq maqsadila xiisusi tadbirlar gérmak;

Hakim-namizadlorin segilma prosesina yenidon baxmaq. Yuvenal adliyya sistemi hakimlori olacaq
saxslarin segilmasinda istifada olunan testloro UHK va BMT-nin yuvenal adliyya barada olan beynalxalg
standart qaydalari, hamginin Tokio qaydaliri, Riyad prinsiplori ilo ilgili suallardan daha ¢ox daxil
etmoak;

12.3: Mohkamo, Polis, Hiiquqsiinaslar, Prokurorlar, tarbiyacilor vo islahedici miiassisalorin isci

heyatinin faaliyyotinin yaxsilasdirilmasi ilo bagh tovsiyyolar:

- Mbahkamoalor vo miihakima prosesinda istirak edon biitiin toraflor ticiin UHK va digor beynalxalq insan

hiiquqlart alatlarindan neca istifads etmak lazim oldugu barads qayda va nizamnamoalor hazirlamaq;

- Yerli vo ya beynalxalq taskilatlarla amakdaslq c¢orgivasinds hakimlor, yetkinlik yasina ¢atmayanlaria is

tizra komissiyalar, prokurorlar, polis momurlart va miidafia vakillari iiciin UHK va onun yerli hiiqug

sisteminda vo BMT-nin yuvenal adliyyanin administrasiyast ilo baglh beynalxalq standartlari, o ciimladan

BMT-nin yuvenal adliyyanin administrasiyast ilo bagl standartlar: (Pekin Qaydalart), Roma Prinsiplori,
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Riyad Prinsiplari, Tokyo Prinsiplori iizra hortorafli tolim toskil etmak;

- Azadhigin mahdudlagdirilmas: va azadligdan mahrumetma yerlorinin hamisinda ictimai nazaratin hayata
kegirilmasi vo mahkum va ya ittiham edilmislor torafindon effektiv sikayat mexanizmlarinin yaradilmasi va
tomin edilmoasina stimul yaratmag;

- Foaaliyyatido olan hiiqugsiinaslarin, hakimlorin, polis momurlarinin va komissiya niimayandalorinin
yuvenal adliyya sistemi sahasinda bilik vo bacariglarin alda edilmasi moaqgsadila ixtisasartirma kurslar
toskil etmak;

- Goalacak hiiqugsiinaslarin, hakimlarin, polis momurlarimin va komissiya niimayandalarinin ali maktab
tohsilinin bir hissasi kimi yuvenal adliyya ilo bagh darsin vo ya movcud doars cadvalina alava saatlarin
daxil edilmosi;

- Azarbaycanmin bir ne¢a rayonunda yuvenal adliyyonin vacib mexanizmi kimi pilot Yetkinlik Yasina

Catmayanlarin islorina baxan Mahkamoalor yaratmaq;

-9dliyya Nazirlyi, Daxili Islor Nazirliyi, Omaok va Ohalinin Sosial Miidafiasi Nazirliyi, Tohsil Nazirliyi,

hakimlor va prokurorluq, sosial (ictimai) isgilor, QHT-lor, yetkinlik yasina ¢atmayanlarin islori vo

hiiquglarimin miidafiasi iizra komissiyalar iigiin yuvenal adliyyanin biitiin aspektlori barada tohsil va tolim
programlart taskil etmok;

- Adliyya sisteminin tohsil, sosial miidafia va torbiya-islah bélmoalori arasinda amakdashq va garsiligl yardim

isini taskil etmak. Bura qanunu pozmug usaqlar iiciin tohsil miiassisalori, qapall tipli islah morkazlari va agir

torbiyo olunan usaqlar iiciin xiisusi miiassisalor va bu qruplardan olan usaqlar iigiin psixo-sosial
reabilitasiya va camiyyata yenidan inteqrasiya markazlori daxil olmalidir;

-Tacridxanalarda (SIZO) saxlanma miiddatinin usaglar iiciin yashlarla miigayisada azaldilmasi;

- Cinayat toratmakda stibhali bilinan usaqlar tizarinds nozarat va ya ev dustagi cozalarmmin habsetma va

tacridxana va ya miivaqqati saxlanma yerlorino gondarilmasi tadbirlorina alternativ kimi tatbiq edilmasi iigiin

qanunda miivafiq tominat va prinsiplor alava etmoak;

- Cinayat toratmokda siibhali bilinon usagin tocridxanaya deyil, borstala (miiallimi, psixologlart olan vo

”»

valideynlorla goriismak imkanm veran “tocridxana” tipli tohsil miiassisasi) yerlasdirilmasini qanunla tomin
etmoak;

- Vokillorin faaliyyatinin monitoringinin aparimasini tomin etmok vo usagin hiiquqlarinin  Azarbaycan
Respublikast Voakillor haqda Qanunla pozuldugu halda lazimi tohqiqatlarin aparilma tasabbiisiinii irali
stirmoak;

- Yuvenal Odliyya sisteminin biitiin morhalalorinds doviat organlart niimayandalari torafindon toradilon
isganca va qeyri-insani miinasibat hallarimi tahqiq etmak va giinahkar mamurlarin mahkamoaya ¢ixarilaraq
cozalandirimasint va zorargokon usaga miivafiq kompensasiyanin édanilmoasi istiqamatinda konkret todbirlor
plam hazirlamaq va qanuna doyisiliklik etmak;

- Yuvenal adliyya sisteminin hissasi olan biitiin név institutlarda vatondas hiiquq vo azadliglart haqqinda
malumatlar yaymagq, qeyri-qanuni senzurani lagv etmoak, giindalik cadvali usaqlarin saxsi hayat hiiququnun
gozlonilmasi iigiin tozalomak;

-Polisda va miiassisalarda malumat lifletlori va plakatlar: vasitasilo informasiya alda etmani tomin etmoak;

- Dovlat Usaq Miiassisalorda usaq hiiquglarimin tablig edilmasini tomin etmok vo usaqlarin hiiquglarinin
tomin edilmasinin moiiassisanin administrasiyast va digar is¢i heyatindon asililigini azaltmaq maqsadilo homin
miiassisalorin nizamnamalai va is qaydalart hagqqinda molumati usaqlar arasinda yaymaq va homin
miiassisalor tizarinda ictimai nazaratin hayata kegirilmasini tomin etmak.

- Polisin torafindon toradilon isgonconin qarisini almagq tigiin onlarin faaliyyat kriteriyalarimi dayisimak vo
onlarin faaliyyati tizarinda ictimai nazarati giiclondirmoak;

- Vokillo tomin olunmani va cinayat isi tohqgiqatimin biitiin moarhalalorinda, xiisusilo azadligdan mahrum
edilma qatimkan tadbiri tatbiq edildiyi hallarda usagin ailasi ila alaga yaradilmasini tomin etmok;

- Vokillorin faaliyyatlorini hayata kegirarkon etik davramislart vo usagin miidafiasi ticiin istintaq zaman va
mahkoma dinlamoalori zamani faaliyyati va ya faaliyyatsizliyi arasdirilmali va bu istigamatds xiisusi tadbirlar
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goriilmoalidir;

- Usagq torbiya miiassisasinda cazagakon usaqlarin 6z valideynlari, qohumlart va ya hiiquqi tomsilgilori ilo
goriismasi tigiin va onlarin usaqlarin yamnda 3 giin arzinda qala bilmasi iiciin gaydalar qabul edilmali va
miivafiq sorait yaradilmalidir.

- Qadwmlar iiciin habsxanada saxlanilan iki qiz usagu ticiin homin habsxana nozdinds lakin ayrica olaraq
xtisusi qizlar habsxanasi yaradilmalidr;

- Hal-hazirda qadinlar iiciin hobsxanada saxlanilan qiz usaqlari iiciin xtisusi moktob ac¢ilmali vo ya
habsxananin yaxinliginda faaliyyat gostoran orta timumtohsil moaktabi vasitasilo onlar iigiin dorslor toskil
edilmalidir. Bununla da usaqlar maktoba gedar va ya tohsil ala bilarlor.

- Miivagqqoati Saxlanma Miiassisalorinda va digor miiassisalorda sahiyya va sanitariya soraitini yaxsilasdirmag
va sivil comiyyat torafindon monitoringin miimkiinliiyiinii tomin etmok;

- Oglanlar iigiin torbiys miiassisasinda isa usaqlarin valideynlori ila goriislorinin taskili iictin xiisusi otaglar
yaradilmall va valideynlorin usaqlart ila 3 giin miiddatinda qalmasi ii¢iin miivafiq sorail yaradilmalidir.

- Qadin habsxanasinda saxlanilan analarin usaqlart ilo goriislorinin  miitamadi taskil edilmoasi iigiin
habsxanaya ayrilan biidcaya mahz bununla bagli maliyya vasaiti alava olunmalidir.

12.4.: Yetkinlik yasina catmayanlarin islori vo hiiquqlarmmin miidafiasi iizro komissiyalarin faaliyyatinin

yaxsilagdirilmasi istiqgamatinda praktiki tovsiyyalor:

- Yetkinlik yasina ¢atmayanlarin islori vo hiiqugqlarimin miidafiasi tizro komissiyalarin tocili sokildo alverissiz

saraitds yasayan usaqlar va ailolora, yoni risk altinda olan usaqlara praktiki dastok vermak isina va onlayici

preventiv tadbirlorin goriilmasina yonaltmak;

- hor bir komissiyaya an azi 5 stat is¢i gotirtilmalidir: komissiyanin rahbari — bu ixtisasl hiiquqsiinas va
ya sosial is¢i ola bilar (bir ¢ox digor «daha vacib» vazifo vo masuliyyatlori olan Mer miiavini deyil,
tamamila komissiyamn isi ilo masgul olan saxs); psixologq, iki sosial is¢i vo ya komissiyanin rahbarinin
ixtisasindan asili olaraq bir sosial is¢i va bir hiiqugsiinas va fayllara, arxiva, informasiyanin yayimasi va
s. islara baxan katib va ya ofis meneceri.

- Komissiyalar sahorin Merina va Boaladiyyalora, Nazirlor Kabinetino riibliik hesabatlar veran miistoqil
foaliyyat gostoran qurum olmalidir. Onlar hamginin bu hesabati hom ictimaiyyats, hom do usaq
hiiquglarimin miidafiasi va monitoringi tigiin yaradilmast lazim galon Usaq Hiiquglart tizra Ombudsmana
taqdim etmolidirlor.

- Komissiyamin is¢i heyati usaqlarla is sahoasindo pesokar, tolimli, bilikli, bacarigli va tocriibali
olmalidirlar;

- Komissiyalardan qorar gqabul etma salahiyyati alinmali vo mahkomalara verilmalidir ki, burada hakimlar
hanst halda usaq barada hansi tadbirin goriilma tadbirini qorar vera bilorlor. Yoni masalon komissiya
psixoloq sifatinda ¢ixis edoarak usagin qapall tipli todris miiassisasine géndarilmasi barada qararvermo
hali tamamila aradan géotiriilmalidir;

- Xiisusi elektron malumat bazast yaradilmali va Doviat Statistika Komitasindon talab edilmoalidir ki, icra
hakimiyyatlori torafindon doldurulmus formalara komissiyalarin masgul oldugu usaqlarin statistik
gostaricisi alava edilsin. Bu mévcud vaziyyato nazarat etmaya, miiayyan rayonlarda bazon gizladilmis va
va gizli qalmis problemlori askara c¢ixarmaga va homginin Komissiyamn da iginin keyfiyyatinin
monitoringini aparmaga kémak edacak;

- Nazirlor Kabineti tarafindan xiisusi monitoring qrupu va ya Milli Maclis torafindon Usaq Hiiquglari itizra
Ombudsman yaradilarsa, bu miistaqil sakilds usaqlarla, onlarin valideynlori ilo iinsiyyat, oxuduqlar
maktab, polis mamurlart va digor maraql toraflor vasitasilo rayonlarda komissiyalarin isina nazarat
etmoak salahiyyatina malik olaraq onlarin faaliyyatini alagalondira bilar.

12.5.: BMT-nin Usaq Hiiquqlar1 Konvensiyasinin vo yuvenal oadliyys ilo bagh digar beynalxalq
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sanadlarin tatbiqi ile bagh:

- UHK-mn tatbiqi il bagli monitoring tadbirlorini biitiin uygun dovlat organlart vasitasila giiclondirmak;

- Usaqlarin hiiquglarint miidafio etmak va doviat orqanlarinin faaliyyatini miistaqil sakildo monitoring etmok
va usaqlardan gabul edilmis sikayatlora baxaraq usaqlarin pozulmus hiiquglarin barpa etmak magsadilo hala
1997-ci ildo BMT-nin Usaq Hiiquglart Komitasi torafindon Azorbaycan hékumoatino tovsiyya edilmis Usaq
Hiiquglart tizro Ombudsman yaradilmalidur;

- UHK-min tatbiginin monitoringinin QHT-lor torafindon aparilmasini stimullasdirmaq. Xiisusi digqat QHT-
lorin asagidaki institut va ya tosisatlarda tomsil olunmalarina yénaldilmalidir: Daxili Islor Nazirliyinin
Miivagqqati  Saxlanma Miisssisalori, Odliyya Nazirlivinin Moahkamays qodar Saxlanma Moarkazi (SIZO),
habsxanalar va digar saxlanma miiassisalari, xtisusi islah moaktoblari, psixiatrik xastaxanalar va usaq evlori.

- Usaqlarin hayatimin miixtalif aspektlori barada parakonda halda yigilmis malumatin toplanmasi. Usaglarin,
o ciimladan tocridxanada olan ugaqlarin vaziyyati baradsa olan informasiyani ictimaiyyat arasinda genis
yaymaq. Lazim galdikdo miivafig sorancami tozalomoak.

- Usaqlarin hiiquglarimin - miidafiasi iigiin  va hamginin usaqlarin  hiiquq miidafiagilori va ganuni
niimayandoalori torafindon istifads eda bilmasi iigiin sikayat mexanizmlarinin effektiviiliyini tomin etmak;

- Baki Doéviat Universitetinda, Nax¢ivan Ddéviat Universitetinda, 9dliyya Nazirliyinin Tolim va Tadris
Morkazlarinds va Polis Akademiyasinda va digor ozal ali maktablorda yuvenal adliyyanin administrasiyasi ila
bagl xiisusi tahsil programi hazirlamag;

- Yetkinlik yasina catmayan soxslorin habs miiddati arzindo vo azadliga buraxildigdan dorhal sonra da
reabilitasiyast va psixolofi maslahatlagsma va comiyyata yenidon inteqrasiyasina digqati daha ¢ox artirmaq;

- Kosilmis cozani yalniz caza néqteyi nozorindon deyil, usagin maraqlarina uygun sokildo usagin torbiya
edilmasi va yenidon comiyyato qayitmast baximindan basa diisiilmalidir;

- Tokrar cinayatin qarsisint almagq tigiin mahkomalora qanunu pozmugs usaqla individual igin qurulmas iigiin
sinaq xidmoti (probation) taqdim etmak va bu yolla onlari effektiv sakilda torbiya etmoak.

- Mbohkumlugla va ya insan hiiquglart vo usaq hiiquglarinin qorunmasina ciddi suratdo omoal etmoklo
islahetmanin macburi todbirlori ilo is metodlarinin humanistlosdirilmasi;

- Yetkinlik yasina c¢atmayanlar torafindon toradilmis cinayatlorin sabablorini askar etmak iigiin obyektiv
arasdirma va dayorlondirma aparmaq vo bu sabablori aradan qaldirmaq iiciin effektiv doviat siyasati
qurmag;

- Xiisusilo miiassisalorda, tibb miiassisalorinda, maktablorda vo mahkomalardo usaqlarin fikirlorini sarbast va
azad ifads etmaya ruhlandiran mexanizmlor yaratmaq;

- Usaqlarin vatandag va siyasi hiiquglarmmin pozulmast hallarimin qgarsisint almaq iigiin effektiv sikayatverma
proseduralart yaratmaq,

BOLMO XIII: BMT-nin USAQ HUQUQLARI KOMITOSI TOROFINDON
AZORBAYCAN DOVLOT NUMAYONDO HEYOTI QARSISINDA
QALDIRILMALI OLAN MOSOLOLOR

- Konvensiyanin mahkamalarda na vaxt tatbiq edildiyi barada konkret niimunalor (cinayat islorinin adlar: va
detallar) gostorin;

-Prokurorlar va digar déviat orqanlari torafindon usagin hiiquglarinin gorunmast va mahkumlugun vo UHK
va digor BMT-nin yuvenal adliyyanin administrasiyasi ilo baglh digor beynalxalq standart qaydalarina zidd
har nov cazamin qarsisinun alinmasi barads mohkomaya edilmis sikayat hallarinda UHK-min asas kimi
istifada olundugu barada konkret niimunalar gostorin,

- 2003-2005-cil illor arzinda cinayat qurbani olmus usaqlarin saymi va onlara géstorilon tibbi, psixolofi va
sosial xidmoatlar barada va homginin onlara va ya onlarin ailalarine va qohumlarina verilmis kompensasiya
barads malumat verin;
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- Yetkinlik yasina c¢atmayanlarin islori vo onlarin hiiquglarinin miidafiasi vo qoayyumluq va ovladlhiga
gotiiriilma iizro Komissiyalara miistaqil suratdo miiraciat edon na qadar usaq olub va asas sikayatlor nadon
ibarat olub.

- Azarbaycan torafindon usaqlarin alveri va usaqlarin istismart va usaq pornoqrafiyast adli Yokohama
Konfranst vo onun ardinca qobul edilon BMT UHK-nmin Olava Protokolununn tatbigi ilo baglh hanst
tadbirlorin hayata kegirilmis oldugu barada konkret informasiya verin;

- Azorbaycan Respublikasi Mahkomalorina va Insan Hiiquglart iizro Ombudsmana miiraciat etmis usaqlarin
sayr barada informasiya verin;

- Insan Hiiquglari iizra Ombudsmanin yetkinlik yasina c¢atmayanlar iigiin torbiya miiassisasi, internat
maktablori va polislo tomasa golmis usaqlar torafindon sikayatlorin qabulu va baxilmasi ilo bagh hansi
mexanizmlorin oldugu hagqinda malumat verin;

- Cinayatlorin qurbani olan usaqlar iiciin toskil edilmis, doviato moaxsus va ya doviat torafindon doastoklonon
psixoloji-sosial tibbi reablitasiya moarkazlorinin harada yerlosdiklori vo indiyadik onlarin xidmatindon no
gadar usagin istifado etdiyi barada malumat verin.
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BIRLOSMIS MILLOTLOR TOSKILATININ YETKINLIK YASINA
CATMAYANLAR BAROSINDO ODALOT MUHAKIMOSININ iICRASINA
AID MINIMAL STANDART QAYDALARI (PEKIN QAYDALARI)

1 HISSO
Umumi prinsiplar

1. Osas maqsadlar.

1.1. Istirak¢1 dévletler {imumi menafelorine miivafiq olaraq yetkinlik yasina catmayanm ve onun
ailesinin @min-amanligina yardim gostermslidirler.

12 Islirak¢1 - dovletler yeniyetmenin o, yalnis davranisa daha cox meyl gostordiyi dévrde
comiyyatde menali dmiir siirmasinin temin olunmasina imkan veracek, soxsiyyetinin inkisaf prosesine,
cinayetlorin ve ganun pozuculugunun mimkiinliiylinii maksimum deracede istisna eden tohsil almasina
komok edacek serait yaradilmasina sey gostoermslidirler.

1.3.Yetkinlik yasina c¢atmayanlarin emin amanligina yardim gdstermek moegsedile ganunun
miidaxilesi zeruratini azaltmaq ve qanunla miinaqgisede olan yeniyetme ilo semersli, adalatli ve humanist
davranig iiglin koniilliller ve cinayetin diger qruplari, hemginin mekteb ve diger tesisatlar daxil olmaqla,
biitin miimkiin ehtiyatlarin tam seferber edilmasini nezerde tutan pozitiv tedbirlerin heyata
kecirilmasine kifayet qoder digget yetirilmelidir.

1.4. Yetkinlik yasina g¢atmayanlar barasinde adalet miihakimasi her bir 6lkenin biitiin yetkinlik yasina
catmayanlar liglin sosial odaletin hearterefli temin edilmesi g¢orgivesinde milli inkisaf prosesinin terkib
hissaesi olmali, eyni zamanda gonclerin miidafiesine ve cemiyyetde dincliyin qorunmasina yardim
etmolidir.

1.5.Bu Qaydalar her bir istirak¢1 dovletde indvcud olan iqtisadi, sosial ve madeni serait kontekstinde
heyata kecirilocokdir.

1.6. Yetkinlik yasina c¢atmayanlar baresinde odalet miihakimesi xidmetleri personalinin ixtisasini
artirmaq, lazimi seviyyede saxlamaq, onlarin is iisullari, yanagma ve miinasiboati daxil olmaqla, hemin
xidmatler miintezem suratds inkisaf etdirilmeali ve alagslendirilmalidir.

2. Qaydalarin tatbiq sahasi va istifado edilon anlayislar.

2.1. Asagidaki Minimal standart qaydalar yetkinliye ¢atmayan hiiquq pozucularina qerezsiz, masalen,
irqine, darisinin rengine, cinsine, dinina, siyasi ve diger aqidalarine, milli yaxud sosial mensayina,
miilki, yaxud diger veziyyetine gore he¢ bir forq qoyulmadan tetbiq edilir.

2.2. Istirake1 - dévletlor bu Qaydalarm megsedleri ii¢iin asagidaki anlayislar1 onlarin miivafiq hiiquq
sistemlorine ve konstittisiyalarina cavab verecok sokilde totbiq edirler.

a) yetkinlik yagina ¢atmayan modvcud hiiquq pozuntusuna gore yaghlara tetbiq edildiyinden forqli
moasuliyyet formasinda mesuliyyete calb edile biloen usaq ve ya genc demekdir.

b) ganun pozuntusu mdvcud hiiquq sistemi g¢or¢ivesinde qanunla cezalandirilan emsl (heroket ve
ya heraketsizlik) demakdir.

€) yetkinlik yasina ¢catmayan qanun pozucusu qanunu pozmaqgda siibhelenilen ve ya onu pozdugu
mileyyon edilmis usaq, yaxud genc demokdir.

2.3. Her milli yurisdiksiya g¢ercivesinde bilavasite yetkinlik yasina ¢atmayan qanun pozucularina ve
funksiyalariin yetkinlik yasina ¢atmayanlar baresinde adalet mithakimasini icra etmoak daxil olan idare va
orqanlara aid kompleks qanunlar, qaydalar ve telimatlar gebul edilmesine caligmalidir. Bu idare ve
orqganlarmin vozifasi:

a) yetkinlik yasina c¢atmayan qanun pozucularinin osas hiiquqlarini qorumagla onlarin miixtelif
tolobatlarini tomin etmok;

b) comiyyetin telebatlarini tomin etmak;
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C) bu qaydalar1 s6zsiliz ve gerezsiz hoyata kegirmokdir.
3. Qaydalarin tatbiq sahasinin genislondirilmosi.

3.1.Qaydalarin miivafiq miiddealar1 tekce yetkinlik yasina ¢atmayan ganun pozucularina deyil, hom do
boyiiklor etdikde cezalandirilmayan her hanst konkret horokete gore mosuliyyate celb edilo bilen
yetkinlik yasina catmayanlara da totbiq edilo biler.

3.2.Qaydalarda ifade olunmus prinsiplarin tasiri baresinde konkret sosial tominat todbirleri ve himayes
mileyyon edilon biitiin yetkinlik yasina ¢atinayanlara samil edilmesine ¢alismaq lazimdir.

3.3.Qaydalarda ifade edilmis prinsiplorin tesirinin yetkinlik yasina catmis gonc qanun pozucularma da
aid edilmesine soy gostorilmalidir.

4.Cinayat mosuliyyati yasi.
4.1 Yetkinlik yasina catmayanlar ii¢iin cinayet moesuliyyeti yasi anlayisi gebul edilen hiiquq
sistemlorinde asag1 yas haddi, cox asag1 yas soviyyoesinde qoyulmalidir.

5.Yctkinlik yasina catmayanlar barasinds adalot miihakimoasinin maqsadlori.

5.1 Yetkinlik yasina ¢atmayanlar baroesinde odalet miihakimasi sistemi ilk ndvbade yetkinlik
yasina ¢atmayanin omin-amanliginin tomin edilmesinoe, yetkinlik yasina ¢atmayan qanun pozucularina
her hansi tesir tedbirlerinin hemise qanun pozucusunun sexsiyyetine, hem de qanun pozuntusunun
soraitine uygun olmasina yonaldilmisdir.

6.Diskresion salahiyyoatlorin hacmi.

6.1. Yetkinlik yasina c¢atmayanlarm ciirbeciir xiisusi telebatlarina, heinginin mdvcud tedbirlerin
miixtolifliyine goéro mehkeme tohqigatinin biitlin merhoalalerinde ve yetkinlik yasina g¢atmayanlar
baresinde odalet miihakimasinin icrasinin miixtalif seviyyelerinde, o cilimleden istintaq ve iso
mohkome baxisinda, mehkeme gorarinin ¢ixarilmasinda ve inehkeme qgoerannin heyata kegirilmoesine
nozaratdo miivafiq diskresion selahiyyetlor hocmi nezerde tutulmalidir.

6.2. Bununla beraboer, hoer hansi diskresion solahiyyatlorinin yerine yetirilinesinin biitiin
morhalslarinde ve seviyyslarinde miivafiq hesabat iglerinin temin edilmasine ¢aligmalidir.

6.3. Diskresion solahiyyetlorden istifade edon soxsloer onlar1 6z funksiyalarina ve solahiyyetlorine
mivafiq tedbirler totbiq etmok ii¢lin miivafiq ixtisasa ve ya hazirliga malik olmalidir.

7.Yetkinlik yasina catmayanlarin hiiquqlari.

Togsirsizlik prezumpsiyasi, ireli siiriilon ittiham baresinde xebordarliq edilmek hiiququ, ifade
vermokdon imtina etmoak hiiququ, vekil tutmaq hiiququ, valideynlerin vo ya goyyumun istirak etmo
hiiququ, sahidlerle iizlesdirmek ve onlarin c¢arpaz dindirilmesi hiiququ ve yuxari instansiyalara
apellyasiya vermok hiiququ kimi osas prosessual qarantiyalar mehkeme toehqiqatinin biitiin
morhalalerinde temin edilmslidir.

8. Moxfiliyin tomin edilmasi.

8.1. Yetkinlik yasina ¢atmayanlara liizumsuz askarliq iiziinden zerer vurulmasina, adlarinin
lokelonmesine yol vermemsok iigiin onlarin mexfilik hiiququna biitiin merhelolorde hérmet edilmalidir.

8.2. Prinsipco yetkinlik yasina ¢atmayan qanun pozucusunun goxsiyyetine isare edilmesine sabab ola
bilen he¢ bir informasiya derc edilmemslidir.

9. Miidafia qeyd-sorti.
9.1. Bu Qaydalarda he¢ ne Birlogsmis Millatler Taskilatinin gebul etdiyi Moahbuslarla miniinal standart
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davranig gaydalarinin ve insan hiiquqlarin baresinde, genclerin miidafiesi ve onlara qaygi
gostorilmasine aid beynelxalq birlik terafinden bayenilmis diger sened ve standartlarin tetbiqinin istisna
edilmasi kimi yozulmamahdir.

II HiSSO
Istintaq vo Mahkomoa Toahqiqati

10. lkin tomas.

10.1. Yelkinlik yasina catmayan tutularken onun valideynloerine ve ya goyyumuna miimkiin olmadiqda,
valideynlor yaxud geyyum sonradan miimkiin qoder qisa miiddetde xebardar edilirlor.

10.2. Hakim ve ya digoer selahiyyetli vezifeli soxs, yaxud orqan dorhal azad edilmek moseloesine
baxirlar.

10.3. Hiiquq gaydalarinin miihafizesini temin eden orqanlarla yetkinlik yasina ¢atmayan ganun
pozucusu arasinda tomas ele hoayata kecirilir ki, yetkinlik yasina c¢atmayanin emin-amanligina yardim
gostarilsin, isin soraiti deqiq nazore alinmagla, ona zeroer vurulmasina yol verilmasin.

11.iso xitam verilmosi.

11.1. Yetkinlik yasina ¢atmayanlarin islerine baxilarken asagida 14.1-ci qaydada gostorilon
solahiyyaetli hakimiyyet organlari, miiinkiin godor isin resmi tehqiqindon ¢okinmelidir.

1 1.2. Polis, prokurorluq ve ya yetkinlik yasma ¢atmayanlarin islerini aparan diger orqanlar bu igler iizro
0z miilahizelorine goroe, ise rosini sokilde baxilmadan, miivafiq hiiquq sisteminde bu meagsedle qoyulmus
meyarlara, homg¢inin bu Qaydalardaki prinsiplers esasen gorar etmoaye miivekkil olunmalidir.

11.3. ise onun miivafiq icma xidmetlerine ve ya diger xidmetlore &tiiriilinesi ilo bagli, hor hansi
sokilde xitam verilmasi iiglin yetkinlik yagina catmayan valideynlerinin, yaxud onun geyyumunun
raziligl, - isin  belo Oturulmesine dair qorara orizoye osasen solahiyyetli hakimiyyet orqanlari
torafinden yeniden baxilmasi sertils, telab olunur.

11.4. Yetkinlik yasina ¢atmayanlarin iglorine diskresion xarakterli baxilmanin teinin edilinasine yardim
gostormok moegsadile icma ¢er¢ivesinde miiveqqoeti noazaret ve rehberliyin hayata kecirilmosi,
restitusiya vo zoror¢okenloro kompensasiya verilmosi kimi proqramlar nazorde tutulmalidir.

12. Polisin ixtisaslasdirilmasa.

Tez - tez vo ya miistosna olaraq yetkinlik yasina catmayanlarla mesgul olan, yaxud baglica olaraq
yetkinlik yasina catmayaniar arasinda cinayetkarligin garsisinin alinmasi ile mesgul olan polis qulluggular1 6z
funksiyalarmi1 daha yaxs1 yerine yetirmak iigiin xiisusi tolimat ve hazirliq ke¢molidirlor. Bu moaqsedle
iri soharlorde xiisusi polis bélmeleri yaradilmalidir.

13. Mahkamoaya gqadar habsda saxlama.

131. Mohkemoyo qodor hebsde saxlama fovgelade ve ¢ox qisa miiddetli todbir goriiliir.

13.2. Moahkeomoayo godor hobsde saxlama, imkan daxilinde, daim nezarotde saxlama, feal torbiye
isi aparma ailoye vo torbiye miiessisesine, yaxud evine verilmok kimi diger alternativ tedbirlarle
avoz edilir.

133. Molikemoayo qoder hobsde saxlanilan yetkinlik yasina catmayanlar Birlogmis Millotlor
Toskilatinin gobul etdiyi mohbuslarla minimal standart davranis qaydalanndaki  biitiin hiiquq ve
qarantiyalarindan istifade edirlor.

13.4. Mbohkomoayo qoder hebsdo saxlanilan yetkinlik yasina catmayanlar yaslilardan ayri, hemginin
xiisusi idareds ve ya boyliklerin saxlandigi idarenin xiisusi bolmeasinde saxlanmalidir.

13.5. Yetkinlik yasina c¢atmayanlar hebsde olarken onlar miidafie edilmsali ve her ciir - sosial,
psixoloji, tibbi, fiziki - yardimla, hemg¢inin tehsil ve yaslarina, cinslerine ve sexsiyyetloerine gore

58



NGO Alternative Report on Situation of Juvenile Justice Administration in Republic of Azerbaijan

goroklori ola bilacek peso hazirligr sahasinde komeklo tomin edilmslidirler.

11 HiSSO
Mbohkamo Qararimnin Cixarilmasi vo Tasir Tadbirlarinin Sec¢ilmasi

14. Mahkama garari ¢ixarmagq iiciin solahiyyatli hakimiyyat orqamdir.

14.1. Yetkinlik yasina ¢atmayan isine xitam verilmemisse (11-ci qaydaya osasen) onunla adalatli vo
gorozsiz mohkema prinsiplorine miivafiq olaraq selahiyyetli hakimiyyat orqani (mehkemsa, tribunal,
sura, komissiya ve i.a.) moasgul olur.

14.2. Mohkema tohqiqati yetkinlik yasina catmayan menafeyine cavab vermsli vo yetkinlik yasina
catmayanin istirak etmosine vo 0z noqteyi-nozerini ifade etmoasine imkan veron anlagsma soraitindo hoyata
kegirilmolidir.

15.Vakil, valideynlor va gqoyyumlar.

15.1. Yetkinlik yasina ¢atmayanin biitiin mehkeme tohqiqati gedisinde 6z vokili ilo tomsil olunmaq
hiiququ, bu  6lkenin qanunvericiliyinde pulsuz hiiquqi yardim nezerde tutulubsa, beloe yardim
iclin miiraciet etmoak hiiququ var.

15.2. Valideynler vo goyyum meahkema baxisinda istirak etmak hiiququna malikdir ve selahiyyetli
hakimiyyet organi yetkinlik yasina ¢atmayanin menafeyi ii¢iin, zerorli oldugunu ehtimal etmoayo osas varsa,
onlarin istirakina icaze vermaye de bilar.

16. Sosial tadqiqatlarin naticalari hagqinda moaruzalar.

16.1. Xirda qanun pozuntusu istisna olunmaqla, biitlin hallarda selahiyyetli hakimiyyet organi
hokmden ovvel qoti qoerar c¢ixarana qodor solahiyyetli hakimiyyet orqannin is iizre diislinilmiis
mohkome qorar1 ¢ixarmasina yardim megqgsedile yetkinlik yasina ¢atmayan yasadigi miihit ve serait,
ganun pozuntusunun bas verdiyi sorait diqgetle dyrenilmelidir.

17. Mahkama qarari ¢ixarilmasinin rohbar prinsiplari vo tasir taodbirlorinin sec¢ilmasi.

17.1. Selahiyyetli orqan tesir todbirleri segorkon asagidaki prinsiplori rehber tutmalidir:

a)tosir todbirlori homise toekce qanun pozuntusunun soraiti ve agirligi ile deyil, yetkinlik yagsina
¢atmayanin vaziyyoti vo telebati, ham¢inin comiyyetin telebati ile dl¢lilmelidir;

b) yetkinlik yasina g¢atmayan soxsi azadligini mehdudlasdirmaq haqqinda gerar yalniz moeseloyo
digqetle baxildigdan sonra ¢ixarilmali ve mehdudiyyat miimkiin goder minimuma endirilmalidir;

) yetkinlik yasina catmayan qanun pozucusu yalniz basqasina qarst zor isletmoekle ciddi qanun
pozuntusunda giinahkar sayildigda, hemginin diger miivafiq tosir névii olmadiqda azadligdan meahrum edilo
biler;

d) yetkinlik yasina ¢atmayanin isine baxilarken onun emin-amanlifi meseslosi miioyyenedici amil
olmahdir.

17.2. Yetkinlik yasina ¢atmayanin torotdiyi he¢ bir cinayete gdéro 6liim hokmii ¢ixarilmur.

17.3. Yetkinlik yasina ¢atmayana cismani cozalar verilmir.
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17.4. Selahiyyatli hakimiyyat orqanmin mahkemse tehqiqatina istonilon vaxt xitam vermok hiiququ
olmalidir.

18. Miixtalif tasir vasitalori.

18.1. Daha c¢evik heroketi tomin etmok moqgsedile ve islah idaresindeki ganunsuzluga
miimkiin godor yol vermomak ii¢iin is holl edilorkon solahiyyetli hakimiyyet orqani genis todbirlor
kompleksine malik olmalidir. Bir-biri ilo olagelondirilmis halda heyata kecirilo bilon bu goti todbirler
asagidakilardir:

a) goyyumluq, rehberlik ve nezaret haqqinda qerarlar;

b) probasiya;

C) icmanin xeyrind islomoak haqqinda gerarlar;

d) maliyye cezalari, kompensasiya veo restitysiya;

e) araliq todbirleri ve diger todbirler goriilmesi haqqinda gorarlar;

f) grup halinda psixoterapiyada ve diger bu gobil tedbirlords istirak etmoak hagqinda gerarlar;

g) torbiye edilmaye, diger yasayis yerine verilmayoe vo ya digor torbiye todbirlerine dair qerarlar;

h) diger miivafiq qorarlar.

18.2. He¢ bir yetkinlik yasina g¢atmayan, isinin soraiti buna berast vermirse, valideynlorinin
nozaratindon tam vo ya qismen c¢ixarila bilmoz.

19. Islah idaroalarina salinmagl nazords tutan tadbirlorden minimal istifade olunmasu.
19.1. Yetkinlik yasma catmayanin islah idaresine salinmasi homise minimal zeruri miiddet tetbiq edilon
fovgelade todbir olmalidir.

20. Liizumsuz longitmalarin aradan galdirilmasi.
20.1. Yetkinlik yasina ¢atmayana aid her hansi is lap evvelden heg¢ bir lengitmaye yol verilmaden
stirotlo aparilmahdir.

21.Protokollar.

21.1. Yetkinlik yasina ¢atmayan qanun pozucularinin isleri ciddi suretde moexfi saxlanmali ve
tciincli  soxslore verilmolidir. Belo materiallardan istifade edilmesi homin isin tohqiqi ilo bilavasito
moasgul olan vo miivafiq selahiyyate malik diger soxslerlo mahdudlasdiriimalidir.

212. Yetkinlik yasina c¢atmayan qanun pozucularinin islerinin materiallarindan sonraki hallarda
eyni qanun pozucusu ile bagl yasli ganun pozucularinin islerinin tohqiqinde istifade edilmemsalidir.

22.Pesokarhq va hazirhq zarurati.

22.1. Yetkinlik yasina c¢atmayanlarin islori lizro mesgul olan biitlin personal lazimi pesokarliq
soristosini tomin etmok ve saxlamaq liclin pesokarliq hazirligindan. is prosesinde telimden, hazirliq
kurslarindan ve diger miivafiq telim ndvlerinden istifade edilmalidir.

22.2. Yetkinlik yasina ¢atmayanlann igloeri iizro odalot miihakimesi sistemi ile temasa giron yetkinlik
yagina catmayanlarin mixtelif kateqoriyalar1 nezere alinmaqla secilinalidir. Yetkinlik yagina
catmayanlarin islori iizre odalet miihakimesi organlarinda qadmlarin ve milli azliglarin odalsatli tomsil
olunmasina ¢aligmaq lazimdir.
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IV HiSso
Qanun Pozucularn ilos Islah Idaralorindon Koanar Davranis

23. Qoararin somoroli icrasi.

23.1. Yuxarida, 1.4-cii qaydada gostorilon selahiyyetli orqanin gerarlarinin hemin orqanin 6zii
vo ya goraitdon asili olaraq, diger orqan terefinden icra olunmasina dair miiddealar nazerde tutulmalidir.

23.2. Bu miiddealara selahiyyatli orqanin gorarlarda, lazim goldikde, vaxtasiri  doyisiklik  etmak,
homin doyisikliklorin ~ xarakterinin bu qaydalarin prinsiplerine miivafiq miioyyen edilmesi sorti ilo,
hiiquq daxil edilmalidir.

Yetkinlik yasina catinayanlar baresinde qgerarlar ganun pozucusunun heyatina yaslilarin islerine
dair qgorarlara nisbaten dalia uzun miiddat eorzinde tosir gostore bilor. Ona gore do qerarin icrasina
solahiyyotli hakimiyyot orqani ile analoji selahiyyete malik miisteqil orqgan (zaminlik islerine dair
komissiya, probasiya sistemi xidmetlori, genclorin sosial tominati idareleri ve diger orqanlar) terafinden
nozarat edilmesi mithiim shemiyyete malikdir. Bu moeqsadle beazi Olkelorde «hugt de Peines» vozifasi
tosis edilmigdir.

Bu hakimiyyet orqaninin torkibi, selahiyyeti ve funksiyalar1 ¢evik xarakter dasiyir. 23-cii qaydada genis
totbiqini tomin etmak ii¢lin onlarm iimumi tesviri verilmisdir.

24. Lazimi yardim gdstorilmasi.

24.1. Moahkems tehqgiqatinin biitiin mearhslerinde yetkinlik yasimna ¢almayanlara menzille tomin edilmak,
tohsil almaq ve ya peso hazirhigi kegmok, iso diizelmoek kimi zeruri yardim, hemginin yenidon terbiyo
prosesine yardim magsedile faydali ve serfali ola bilecek diger komek gosterilmasine ¢alisinaq lazimdir.

25. Koniilliliik ve diger icma xidmetloerinin seforbar edilmasi.

25.1. Yetkinlik yagina catmayanlari icma ve miimkiin oldugu qeder aile ¢ergivesinde yeniden
torbiyosine 0z somorsli tohfosini veroa bilmelori iigiin koniillillori, koniillii teskilatlart ve icma
xidmatlarine celb etmoak lazimdir.

V HiSSO
Qanun Pozuculari ilo Islah Idarslarinda Davranis

26. Islah idaralorinde qanun pozuculari ilo davramisin magsadlori.

26.1. Islah  idarelerinde saxlanan yetkinlik yasmma ¢atmayanlarla davranisin megsedi onlara
comiyyotdo sosial-faydalar1 ve semerali rol yerine yetirmolorine komok etmok ii¢lin himaye ve miidafio
olunmalarini, tehsil almalarin1 ve pese hazirliglarini temin etmokden ibarotdir.

26.2. Yetkinlik yasina ¢atmayanlar islah idareloerinde qulluq, miidafie ve yaslari, cinsleri, sexsiyyatlori,
habelo miikemmsel inkisaf menafelori nezers alinmaqla, her ciir lazimi sosial, psixoloji, tibbi, fiziki
yardimla, hemginin toehsil ve pese hazirligi sahasinde yardimla temin edilmslidirlor.

26.3. Yetkinlik yasma catmayanlar islah idarslerinde yaslilardan ayri, hemginin xiisusi islah idarslerinde
vo ya yaslilarin da saxlandigi islah idarelerinin xiisusi bolmesinde saxlanilmalidirlar.

26.4. Islah idarelorinde yerlosdirilmis gonc qanun pozucularina, onlarin gsoxsi ehtiyac vo problemlori
nozero alinmagla, xilisusi diqqet yetirilmalidir. Onlar gonc kisi qanun pozucular ile eyni qullug, miidafie,
yardmi, davranis ve peso hazirligi ile temin edilmelidirler, onlarla adaletli davranis temin olunmalidir.

26.5. Islah idarelerinde yerlosdirilmis yetkinlik yasma ¢atmayanlarin emin-amanliginin menafeyi iigiin
valideynlar ve ya goyyumlarin onlarla goriise gelmek hiiququ olmalidir.

26.6. Yetkinlik yasina ¢atmayanlar islah idarelerinden ¢ixdigdan sonra onlarin tehsilini tamamlamasi
iiciin, islali idarelerindeki yetkinlik yasina ¢atmayanlarin miivafiq akademik ve ya miimkiin qodar ise
hazirligini temin etmok moaqseadile nazirliklorarast ve idarsloerarasi emekdasliq tesviq edilmelidir.
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27. Birlosmis Millatlor Toaskilatinin qoabul etdiyi mohbuslarla Mininmal standart davranis
gqaydalarmin tatbiqi.

27.1. Mbohbuslarla minimal standart davranis qaydalarindan ve miivafiq tovsiyyeloerden onlarin
islah idareloerindeki yetkinlik yasima c¢atmayan qanun pozucularina, mehkema gqorarimi gozleyen
mohbuslar daxil olmagla, tetbiqinin magbulluq deracesine gore istifade edilir.

27.2.Yetkinlik yasina ¢atmayanlarin yasi, cinsi vo soxsiyyeti nezere alinmaqla, miixtelif ehtiyaclarini
0domok mogqgsodilo mehbuslarla Minimal standart qaydalarda ifade edilmis miivafiq prinsiplerin
miimkiin gadar tam yerine yetirilmasine soy gostorilmalidir.

28. Erkon marhoslalords sorti azadetmanin miintazam tatbiq edilmasi.

28.1. Islah idarolerinden serti azadedilme miivafiq orqanlar terofinden miimkiin qoder genis miqyasda
vo miimkiin qoder erkon moarhelalarde totbiq edilir.

28.2. Islah idarolerinden serti olaraq azad edilmis yetkinlik yasina ¢atmayanlar yardim alir, miivafiq
orqanin noazaratindadirler ve icma terefinden desteklenmolidirler.

29. Aralq is formalari.

29.1.Yetkinlik yasina c¢atmayanlarin cemiyyoet hoeyatina feiriteqfasiyasina yardim ede bilen
yumsaldilmis rejimli islah idareleri, torbiye evleri, giindiiz hazirligi merkezleri kimi araliq is formalarindan
vo onlara oxsar miivafiq formalardan istifade edilmeasine soy gostorilmalidir.

VI HISSO
Toadqiqatlar, Planlasdirma, Siyasatin Islonib Hairlanmasi vo Qiymatlondirilmasi

30. Tadgiqatlar siyasatin planlasdirilmasi, islonib hairlanmasi1 vo qiymotlondirilmasinin asasi
kimi.

30.1. Siyasetin semarali planlasdinlmasinin ve islenib hazirlanmasinin esas1 kimi, tedqiqat isinin
toskili ve tosviqi ii¢lin soy gostorilmelidir.

30.2. Yetkinlik yasina catmayanlar arasinda qanun pozuculugu ve cinayetkarligin  tendensiyalarinin,
problemlorinin vo sebeblerinin, habelo hebsde olan yetkinlik yasina ¢atmayanlarin miixtalif konkret
ehtiyaclarmin vaxtasir1 gézdon kegirilmoasinoe vo qiymatlondirilmasine soy gostorilmelidir.

30.3. Yetkinlik yasina catmayanlar baresinde odalot miihakimesinin icra sistemi ¢or¢ivesindo
giymatlondirici todqiqatlarin miintezom  mexanizminin ~ yaradilmasma vo  odalot = miihakimesi
sistemini laziminca deyearlondirilmasi, daha da tekmillesdirilmesi ve islahati meaqgsadile miivafiq
molumat vo informasiya toplanmasina ve tohliline ¢aligmaq lazimdir.

304. Yetkinlik yasina catmayanlar barasinde adalet miihakimesini icra ederken qulluq gosterilmasi
milli inkisafa dair tedbirlerin ayrilmaz torkib  hissesi kimi, ardicil suroetde planlagdiriimali  ve
hayata kegirilmalidir.

Azarbaycan Respublikasinin 2002-ci il 31 may tarixli qanunu ila tasdiq edilmisdir.
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PART I: GENERAL OVERVIEW OF THE JUVENILE JUSTICE
ADMINISTRATION IN AZERBAIJAN

Following the consideration of Azerbaijan’s State Party Initial Report and the Concluding
Observations by the UN Committee on Convention on the Rights of the Child (hereinafter
“UN CRC Committee”) in 1997, Azerbaijan has made significant legislative improvements by
making its laws compliant with the requirements of the UN Convention on the Rights of the
Child (hereinafter “UN CRC”) and other international human rights treaties to which
Azerbaijan became a party.

Important changes in the legislation have been made that concern the administration of
juvenile justice and judicial system in Azerbaijan. This was done immediately after the
presentation of the Concluding Observations by the UN CRC in 1997"°. However, most of the
recommendations of the UN CRC Committee on juvenile justice administration in practice
were either not realized or realized only partially.

The problems in the sphere of juvenile justice in Azerbaijan are manifold and often complex;
and all of them are important from a children rights’ standpoint. International rules and
guidelines, like the Riyadh Guidelines, the Beijing Rules and the UN CRC postulate that the
treatment of a child in conflict with the law should primarily either attempt the child’s
reintegration into society or encourage a constructive role in child’s environment. This
approach is missing in Azerbaijan’s criminal and juvenile justice system.

Although there is a number of laws and constitutional guarantees for the protection of the
rights of children accused or convicted of criminal conduct, in reality they are seldom upheld.
Immediately following arrest and during police remand, children languish in police custody
and are maltreated by police authorities seeking confessions. They are denied access to lawyers
and relatives and are held together with adults. While in prison, children are often subjected to
degrading and inhuman punishment. Prisons face problems such as extreme overcrowding,
malnutrition, physical, mental and sexual abuse and lack of medical care and legal advice.
Many times, when convicted, sentences are in flagrant violation of the key principles of the
juvenile justice: rehabilitation and the primacy of the child’s well being. Many children are
often maltreated during the interaction with police forces.

Pre-trial detention is widely used. In many cases pre-trial detention was ordered based solely
on the gravity of the child’s offence, without any examination of other grounds (such as the
likelihood that s/he will escape from the investigator or commit another crime). In cases when

" Article 49 of Concluding Observation of UN CRC Committee (Geneva, 17.06.1997)

The Committee recommends that the State party consider undertaking a comprehensive reform of the juvenile
Justice system in the spirit of the Convention, in particular articles 37, 39 and 40, and of other United Nations
standards in this field, such as the Beijing Rules, the Riyadh Guidelines and the United Nations Rules for the
Protection of Juveniles Deprived of Their Liberty. Particular attention should be paid to protecting the rights of
children deprived of their liberty, especially those living in "corrective labour institutions”, to the establishment
of an appropriate and independent monitoring mechanism, and to the improvement of the quality and
adequacy of alternative measures to imprisonment. Training on the relevant international standards should be
organized for all professionals involved with the juvenile justice system. The Committee further suggests that
the State party consider seeking technical assistance for this purpose from the High CommissionerCentre for
Human Rights and the Crime Prevention and Criminal Justice Division of the United Nations.
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a family does not have a place of permanent residence (internal migrants), pre-trial detention is
ordered even for petty crimes as the child “may escape”.

The variety of punishment is very limited, and the deprivation of liberty is the most commonly
used one. Long sentences not corresponding to the principles of proportionality are widely
used. The criminal justice system is extremely cruel towards minors. Children can be
sentenced to up to 10 years of imprisonment. Theft is deemed a serious crime, and the court
considers whether the child is a first-time offender when a decision is made. Theft (of food,
cigarettes, electronic equipment, etc.) is the most common crime for which children are
deprived of liberty and imprisoned. The average term of imprisonment for theft is about 3-5
years. Children receive very long sentences for car theft and participation at crime.

It is difficult to tell the exact number of prisoners, including children, in jails or “police
holding cells” so called “KPZ” (temporary detention places), because the numbers are
changing daily as some prisoners are released and new ones are brought in. In 2002, 432
children in Azerbaijan were held in police jails and pre-trial detention centres, including those
kept in the juvenile prison. In the first quarter of 2003, 230 juveniles were convicted in
Azerbaijan.®® The number of children convicted by courts in 2002 was about 400 and about
150 of them were sent to a closed type education institution, 80 children were sentenced to
placement in juvenile prison for different periods of time.2! Unfortunately, no data is available
about the mechanisms of rehabilitation and reintegration of these children into society,
communities and schools as well as their future employment, provision of any social welfare
privileges, psychological and social counselling.

Each year hundreds of juveniles in the Azerbaijan are arrested and tried in the adult court

system. The age of criminal accountability in Azerbaijan is 14 years and for the purposes of

the justice (court) system children of 14-18 years are considered accountable for criminal
82

cases.

Rather than being rehabilitated, the majority of child prisoners become hardened criminals by
spending long periods in the company of adult prisoners, who may be dangerous. The future of
the children convicted for many years and who achieved 18 years is even worse, as they are
transfergrfd to adult prisons and kept side by side with adults convicted for more serious
crimes.

In general the juvenile justice system in Azerbaijan is punitive rather than corrective. The
overall process of administration of juvenile justice starting from the interactions with police,
pre-trial, trial, while in detention place, isolators or KPZs all lead to punishment rather than
corrective treatment. There is no specific measure or a complex of measures which ensure that
the State provides protection of children while they are at different levels of the juvenile justice
system.

% Year book of Azerbaijan State Statistical Committee, 2002-2003

81 Year book of Azerbaijan State Statistical Committee, 2004

82 Criminal Code of Republic of Azerbaijan, 2000

% Report on the implementation of project for human rights education in juvenile prison, Reliable Future Youth
Organization, Council of Europe, 2004
Research studies on situation of juveniles in children’s detention centres, “El” Development Programs Centre, 2003-
2004
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No special rules or regulations are provided for police officers, judges, prison guards and
officers of investigatory isolators (so called SIZOs), prosecutors and practising lawyers on how
to deal with children issues. The police custody, as it would be discussed later, is not
considered as the last resort for placement of children. The presence of parents and
representatives of commissions or lawyers are not often granted.

INTERNATIONAL REGULATIONS AND NATIONAL LEGISLATION:

The Republic of Azerbaijan ratified the UN CRC in 1992 and became a member of the
Beijing rules on UN Minimum Standards on administration of juvenile justice, adopted by
General Assembly resolution 40/330f 29 November 1985, United Nations Rules for the
Protection of Juveniles Deprived of their Liberty, adopted by General Assembly resolution
45/1130f 14 December 1990, United Nations Guidelines for the Prevention of Juvenile
Delinquency (The Riyadh Guidelines), adopted and proclaimed by General Assembly
resolution 45/112 of 14 December 1990.

In 1998, Azerbaijan adopted the National Law on the Rights of the Child. The Law provides in
articles 12, 27, 28, 30-42 for obligations and responsibilities of the State to prevent and protect
children from abuse and violation of their rights.

According to this Law and also based on the Azerbaijan’s ratification of the UN Convention
on the Rights of the Child, the State must protect the child from hard, harmful and dangerous
actions, exploitation and labour using all possible medical, economical, legal, social and
educational means. Inhuman and degrading treatment of children and violations of the
children’s rights by third parties should be treated according to the Azerbaijani legislation.

Article 4 of the Law on the Rights of the Child of Republic of Azerbaijan provides
necessary grounds for the protection of a child by all State agencies involved in the
administration of juvenile justice?®. Local NGOs have a low level of involvement in the
protection of the rights of children accused or suspected of committing crimes or sentencing to
imprisonment or other types of punishment. There are several NGOs that work with children in
detention centres; only few NGOs are involved in protection of the rights of the child during
court trials and pre-trial investigations. Although this experience is not documented, it provides
potential ground for NGOs to become active players, independent assistants and legal
representatives of the children who have been accused, suspected or placed in detention
centres.

According to Article 12 of the Law on the rights of the Child and Article 5 of the Law on
“Commission on minors and the protection of the rights of the children”, children are
entitled to protection against any type of abuse or physical, inhuman and degrading treatment.
Also based on the Article 133 of the Criminal Code of Azerbaijan physical abuse or

8 Article 4 of the Law on the Rights of the Child of Republic of Azerbaijan by 1998: “The State must ensure the
protection of the rights of the child and the protection of the rights of the child must be provided by the
appropriate local authorities, courts, prosecutors, municipalities, and also public unions and professionals
associations.”
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inhuman treatment against children is the base for imprisonment for a period of 3 to 7 years.
Although most of the children detained by police and sentenced for different terms of
imprisonment in detention centres and in special boarding schools have reported that they have
been abused, exploited, and faced torture and brutal interactions from police bodies and prison
officers, there are just a few cases when the police and other state agency officers have been
punished according to the Law.®

Article 47 of the Law on Education of the Republic of Azerbaijan of 1992 states that
children in education institutions have the right to be protected from any type of exploitation,
physical and psychological abuse, illegal, inhuman and degrading treatment violating their
rights and dignity. In reality there were many cases reported by NGOs, State investigatory
bodies and the Ministry of National Security that children kept in special education institutions
have been abused, tortured, sexually and otherwise exploited, sold and undergone trafficking
by the officials of these state institutions.®*® NGOs frequently report about missing and sold
children but the State still does not implement the necessary actions to prevent the trafficking
and sale of children and reveal the criminal network existing in Azerbaijan.

“Children have already become a subject of sale in Azerbaijan. The destiny of 121 children, which
went missing in three institutions of the Ministry of Health (nursery or children’s house based in Baku
capital, institute for child and mother care, the child hospital named after A.Garayev) during the
period of 2000-2001, has still not been identified. We call these three child institutions the Bermuda
triangle because children are missing there. These missing children have been sent from nursery to the
mentioned medical institutions and never returned back. Despite the fact that we approached many
state agencies, including the Ministry of Internal Affairs, no one cares what happened to them.”” &

While interviewing the children on their lives in the institutions “the children told that they have faced
a lot of problems and difficulties here, but they did not want to go deep of that issue.”®

“I have been transferred here from another boarding school. The situation here is very different from
the previous one, as we are not allowed to go out, we are not taken anywhere and are always kept in—
doors.”- N. said during the interview. “We have bad nutrition and often 1 am not sated”, told us 12
years old E., a boy who came from Balaken rayon. ““We are often punished and denied access to TV
and playing. Sometimes we are forced to perform hard labour™, wrote a 13 years old boy from Fizuli
rayon.®

Other considerations:

A legislative process of humanization of criminal procedures concerning minors has became
possible since 2000 as a result of the adoption of the Criminal Code and Criminal Procedure
Code of the Republic of Azerbaijan (in 1999 and 2000 respectively). It came into force a year
after the adoption of the law. Generally the new legislation expands the opportunity of

8 Report of the meeting with the representatives of Ministry of Internal Affairs, April 2005
8 Brief Report on the survey of victims of human trafficking conducted by the “Clean World” Social Union for Civil
Rights with assistance of the John Hopkins Institute, Baku-Azerbaijan, 2005
87 Helsinki Citizens’ Assembly, Medical and Children Commission, Zerkalo newspaper, #27, 2004
Helsinki Citizens” Assembly Medical and Children Commission, Azadlig newspaper, 25 February 2004
8 Situation of children in children’s residential institutions, UNICEF, 2000
% Excerpt from essays of children, NGO Alliance for Children’s Rights, 2005
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applying to minors measures of so called “educational influence” or punishment without the
deprivation of freedom in cases of small or average offences. It also legalizes wider
possibilities for release of minors from “correction centres” before they served full terms of
imprisonment. Let us look into the immediate impact of these new humanized laws:

a)

b)

d)

f)

9)

h)

Any accused in committing the crime is considered as innocent, until his/her guiltiness
Is proven according to the current Criminal Procedure Code, and until the court decision
is brought to power. The person cannot be considered as guilty even if there are very
serious accusations and assumptions of his/her guiltiness. All doubts to alleged facts
which could not have been established during the legal procedures should be considered
in dubio pro reo of the accused person.

A person accused of having committed a crime is entitled to protect him/herself of
being innocent. It is a prosecutor’s responsibility to prove the accusations, rebut any
kind of evidence (i.e., testimonies) and other defences presented for the benefit of the
accused person, (Article 21 of CC of AR).

During the arrest, pre-trial and criminal investigation, the investigator, prosecutor
and/or court must undertake measures to provide the rights of the accused or suspected
person to get qualified legal support.

During the interrogations or questioning of accused or suspected persons, the body
conducting the investigation is obliged to provide the following services to this person:
assistance of a lawyer during arrest, detention or until the first questioning of the
suspected person or from the moment when he/she gets the accusations of committing
the crime;

providing explanations as to his/her rights;

guarantee of sufficient time to be prepared for the protection;

provide his/her own protection or through the selection of a legal representative or
lawyer. If there is not enough money, he/she should be provided by the State lawyer;
Right to listen to witnesses during the court hearing who testified against him/her;

In the cases provided by this Criminal Procedure Code, the body conducting criminal
proceedings must involve the legal representatives of the accused or suspected person to
this process.

The accused or suspected person is not obliged to answer any questions, provide any
materials to the body conducting the criminal proceedings or assist this body in the
process.

In 11 December1998 by the law of the Republic of Azerbaijan on becoming a member
to the 2" Facultative Protocol of the International Pact on Civil and Political Rights
directed to the abolishment of death penalty, the death penalty in Azerbaijan had been
abolished.

Children between 16 years and above are fully liable to criminal prosecution. Children
between 14-16 years are entitled to criminal responsibility for deliberate homicide,
deliberate serious or less serious harm to the health of other persons, trafficking of
persons, sexual abuse, actions of sexual character, thief, robbery, terrorism, stealing of
car or other transport means, deliberate destruction or harm to other’s property with
other serious accompanying circumstances, taking of hostage, theft of guns and other
arms, theft of drugs or psychotropic medicines, destruction of transport means or
transport arteries.

According to items 12 and 14 of Article 5 of the Law of Azerbaijani Republic of 31
May 2002 on the Commission on minors and protection of the rights of the child, these
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commissions are entitled to appeal to the appropriate State bodies requesting the
punishment for people who had violated the rights of children or forcing or involving
children to be a part of illegal actions. The appeals should be directed to the appropriate
State agencies in cases when the decisions of the commissions on the restoration of the
rights of the child have been rejected by authorities or in case of refusal to consider the
appeals of the commissions.

Implementation of Concluding Observations issued by the UN CRC
Committee in 1997 by Azerbaijan:

The government has made significant steps towards the implementation of the Concluding
Recommendations of the UN CRC Committee dated 1997 as the result of the consideration of
Azerbaijan’s initial report on implementation of UN Convention on the Rights of the Child.”

The age of criminal responsibility in the Republic of Azerbaijan is 14 years, which is
considered as limited criminal responsibilities and 16 years old as full criminal responsibility
(CC and CPC of AR). All children in conflict with the law or those suspected in committing
crimes are dealt differently according to the age when the crime was committed.

Although there is no separate law on Juvenile Justice Administration, special sections on
juvenile justice in the Criminal Code and Criminal Procedure Code provide the necessary basis
for the establishment and normal functioning of a juvenile justice system. However, it is
important to note that existing sections do not provide a guarantee juvenile justice is
implemented in full compliance with international standards to which Republic of Azerbaijan
is a party.

Although a lot has been done, there is still a lot to do to satisfy the Committee’s
recommendations. The above-mentioned sections of the Code of Criminal Procedures and
Criminal Code provide the necessary base for the administration of juvenile justice but in
reality the laws are not followed and their implementation is not fully monitored and
controlled. The recent establishment of Public Monitoring Bodies as part of the reforms in the
justice system is aimed to improve the situation, particularly, in detention centres for children.
Nevertheless, there is a lack of public control and monitoring of the work of police
departments and police inspectors, and of the conditions and work of isolators and Child
Reception-Transition Centres.**

The Criminal Code and Criminal Procedure Code have been adopted 5 years ago and were
followed by the presentation of the Concluding Observations by the UN CRC Committee to
Republic of Azerbaijan, where the concerns over the juvenile justice administration in

% Article 28 of Concluding Observations of UN CRC Committee (Geneva, 17.06.1997): The Committee expressed
its concern about the administration of juvenile justice and in particular its compatibility with articles 37, 39 and 40
of the Convention, as well as other relevant standards such as the Beijing Rules, the Riyadh Guidelines and the
United Nations Rules for the Protection of Juveniles Deprived of Their Liberty. The Committee remains particularly
concerned, inter-alia, about the lack of respect for the rights of the child in "corrective labour institutions”, the lack
of an appropriate monitoring system for all types of detention centres and the inadequacy of alternative measures to
imprisonment.

! Research study on situation of street children in Azerbaijan, UNICEF and Ministry of Education, 2002

Research study on situation of juvenile justice system in Azerbaijan, “El” development programs centre, 2005
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Azerbaijan were clearly expressed. %

However, the present situation requires both additional amendments and changes to be made to
these Codes or the drafting and adoption of a new law on juvenile justice administration.
Another matter is the adoption of a separate law on juvenile courts which exclusively should
provide for juvenile offence procedures.

The authors of this report appreciate the continuous commitment of the State and its various
agencies to improve situation of the juvenile justice system.*® The proposals made by the NGO
Alliance for Children’s Rights and many recommendations prepared as a result of the
preparation of this Alternative Report were shared with the government agencies who followed
these initiatives with interest and understanding. Further cooperation and gradual
implementation of the proposals submitted were agreed to be initially realised in pilot projects.
Particularly, representatives from the Ministry of Justice, the Ministry of Internal Affairs and
the penitentiary system, and the Commissions on Minors’ Affairs and Protection of Children’s
Rights have agreed upon special trainings and education programmes for police officers,
prosecutors, lawyers, judges and committed themselves on establishing Juvenile Courts as an
important mechanism for the improvement of the situation and solving the complex problems
related to the juvenile justice administration.

°2 See also page 4, footnote 1
% Letter from Ministry of Internal Affairs, public security head department, May 2005
Letter from Ministry of Justice Head Department for Execution of Court Decisions, May 2005

73



NGO Alternative Report on Situation of Juvenile Justice Administration in the Republic of Azerbaijan

PART Il: GENERAL OVERVIEW OF THE SITUATION OF
JUVENILE JUSTICE ADMINISTRATION IN AZERBAIJAN

The administration of the juvenile justice system could be divided into sections which follows
the principles in Criminal and Criminal Procedure Codes. A major concern is the statistical
data that could lead to a misinterpretation of the juvenile justice situation. The rate of
criminality in Azerbaijan is not high but the rate of crimes committed by children per 1.000
popgjation is as high as 2.4 — 2.5 (comparing to western European countries where it is 1.2-
1.4)™,

The criminal procedures of juveniles concern every person under the age of 18 which is in
compliance with provisions of the UN CRC and Azerbaijan Law on the rights of the child. The
statistical information on crimes committed by children is provided for children of 14-15 and
16-17 years old. Here the information related to crimes committed by children between 17-18
years old is missing. Although the statistical department collects data about criminal
behaviour, crime statistics, and other figures for persons who are between 17-18 years old,
however, the numbers are added to the column of people who are between 18-24 years old.
This leads of course to hidden numbers of crimes committed by minors, which is obviously
higher than presented by state statistical committee.

We believe that all data should be presented in the way below. However, the statistical data is
presented by The State Statistic Committee only for those with criminal responsibility and the
data for those under 14 are not presented at all. It is the tool for measuring the progress or
regress of the situation in this area, the numbers for the children under 14 should always be
separately included and should be used as a sensitive indicator for the increase of tendency of
crimes by minors at later stages.

For the purposes of the research and reporting, the following indicators were used:
According to age of person who suspected or convicted in committing the crime:
1. children under 14 years;
2. children of 14-16 years;
3. children of 16-18 years.

Institutions involved in the administration of Juvenile Justice:
1. Ministry of Internal Affairs: police departments, police inspectors and police cells and
Child Reception-Transition Centres;
2. Ministry of Justice: detention centre for children (correction centre or juvenile prison),
prison for women/girls, investigatory isolators;

Prosecutors and lawyers;

Commission on minors’ affairs and protection of the rights of the children;

5. Ministry of Education: boarding school for boys with misdemeanour in Mardakan
settlement for the City of Baku; boarding school for girls in Sheki rayon (district);
special boarding school for children of 14-16 years who committed minor/serious
crimes.

oW

% Year book of Azerbaijan State Statistical Committee, 2000-2004
Situation of child protection system in Azerbaijan, UNICEF, 2005
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Statistical data for 2001:%°

The percentage of the crimes committed by children varied from year to year and represents 2-
3% of all crimes committed in Azerbaijan, namely:

- In 2001: 2,5% of all crimes were committed by minors (446 children). However,
it is important to note that the number of criminal cases committed by children
between 17-18 years old is not included,;

- In 2001: 15 girls were convicted,;

- In 2001 there were 342 children convicted,

- Inyear 2001, about 132 children were sentenced to imprisonment by courts;

The minors in risk:
- in 2001: 620 children were registered with police child inspectors in Azerbaijan
as being at risk or having a tendency to commit crimes;
- in 2001: 421 new minors were brought to Distribution or Child Transit Centres
in the cities of Gyandja and Baku. Majority of the children had been abandoned.

Statistical data for 2003:%
The percentage of the crimes committed by children during 2003 represent 2.4% of all crimes
committed in Azerbaijan during that period, namely:

- In 2003: 2.4% of all crimes were committed by minors (this number includes
only 412 children between 14-17 years old). However, it is important to note that
the number of children of 18 years, who had committed crimes during that year,
could not be obtained,

- In 2003: 84% of those children above were subject to criminal responsibility, i.e.
they were between 14-18 years old (330 children);

- In 2003: 3.3% of children, who had committed crimes during that period, were
girls who were convicted,

- In 2003, 100 children were sentenced to be deprived of their liberty
(imprisonment).

The minors in risk:
- in 2003: 672 children were registered with child inspectors in Azerbaijan as
being at risk or having a tendency to commit crimes;
- in 2003: 274 new minors were brought to Distribution or Child Transit Centres
in Gyandja and Baku cities. The majority of them have only one parent.

Data for 2004:
The statistical data for the 2004 shows an increase of the crimes committed by children of
different age:
- In 2004: about 700 children registered with child inspectors in Azerbaijan as
being at risk or having tendency to commit crimes;
- Comparing with the figures of 2003 where the number of crimes by minors was
412, the number of crimes committed by children in 2004 has increased to 491
and this does not even include the number of children of 18 years old as their

* Year book of Azerbaijan State Statistical Committee, 2001
Situation of child protection system in Azerbaijan, UNICEF, 2005
% Year book of Azerbaijan State Statistical Committee, 2003
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number is part of the column for the 18-24 years old.”
- Percentage of convicted children: 2.4%.

Figures for the 2005 for the moment of preparation of report:

e Number of children in Baku capital based in children reception-transit centre: 30;
Number of children based the special boarding school in the district of Guba: 26;
Gyandja city based isolator #2: 3 minors;

Baku city based isolator: 34 minors;

Gyandja based children reception-transit centre: 30;

Baku based juvenile prison or correct centre for children: 70;

Baku based women prison: 1 girl serving the sentence since 2001;

Baku based women prison: 5 children under 3 years kept with their mothers.

Overview of juvenile justice administration:

One of the biggest problems in the judicial process persists from Soviet times - the practice of
additional investigation (dosledovanie). The procedure itself violates the principle of the
presumption of innocence and finality of judgement. If the hearing has already started and the
judge did not find enough evidence to convict the person, the prosecutor and judge can request
an additional investigation which is often granted. There are no restrictions on this additional
investigation.

Generally, all parents who have the means, attempt to pay bribes to the police
officer/prosecutor or judge even if they believe their children are innocent. Accused persons
know they would be convicted and, therefore try to avoid the likely results of the hearing, by
acting pre-emptively.

The law provides the right to defence. However, there are numerous problems both in the
statutes and in practice. The obstacles to this right are associated with access to a lawyer (legal
representation), and to free legal aid for low-income people as guaranteed by the Constitution.

The law provides the right to access a lawyer at the moment the minor is brought to the police
station (in the case of an arrested person) or at the start of the first interrogation (questioning)
of a suspect. The law identifies that in case of minors, a defence lawyer shall be present. But,
in practice police officers can circumvent the law by arresting a person and driving him around
for hours in a car and not bringing him to the police station. They can also use a non-
procedural document: they force a person to write an explanatory note (izahat) confirming that
he/she has “committed” the crime. If the person later complains that s/he had no lawyer, the
police states that it was not an interrogation. Such explanatory notes are not regulated by
legislation. Contrary to formal interrogation minutes, police officers do not sign their name on
explanatory notes. It is also very difficult to establish the circumstances surrounding the note.

A defence lawyer has no right to order a medical consultation; only a police interrogator is
entitled to do it. A defence lawyer has to give the formal request for medical check-up to the
interrogator, who makes the decision. As evidence of abuse disappear with time, coupled with

7 Year book of Azerbaijan State Statistical Committee, 2004-2005
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the inability of defence lawyers to order an immediate medical examination, it is more difficult
to prove cases of torture. According to the new Code the lawyer or suspect can order the
medical expertise if needed but this should be covered by the own funds of the suspect.
However, the law does not guarantee the implementation of medical expertise on the appeal of
lawyer, suspect or victim unless it is not approved by investigator, judge or prosecutor. So
there is a discrimination based on financial status and also favourable ground for use of torture
and other inhuman treatment towards the suspect, convict or victim by police and other state
bodies.

The conditions in detention do not meet the minimum international standards. Conditions in
police custody and pre-trial detention centres are especially dismal. State law allows for a
person to be kept for up to 6 months in pre-trial detention, preceding the court hearing.
Children and adults are subject to the same pre-trial detention periods. The period of time a
child is deprived of his/her liberty is not regulated during the court proceedings. In practice
many children have spent many months in pre-trial detention in inhumane conditions.

Work on psychological and social rehabilitation is very formal. There is no professional
psychologist or social worker involved at these levels of child temporary and pre-trial
detention.

Commissions on Minors Affairs and protection of the rights of children

Another problem is the examination of children’s cases by administrative bodies -
Commissions on Minors Affairs and protection of the rights of children. The consideration of a
case involving a minor should meet the requirements of “the appropriate legal procedure.” The
procedure is arbitrary, and commissions do not verify the facts and make decisions based on
presumptions that the child committed all acts of which s/he is accused. Members of the
commission represent different state institutions, and the majority of them do not have a legal
background and/or knowledge of child psychology.

The Commissions on Minors’ Affairs and Protection of the rights of the child have the
authority to send minors aged until 14 to a so called “special correction school” that according
to international norms represents an extreme deprivation of liberty. While the Commission
considers sending a child to a special school the lawyer/attorney of child is not presented
during these considerations. According to the monitoring conducted, until recently, no defence
attorneys had participated in the Commissions’ meetings.*®

A child who is sent to the special school is registered with the Commissions on Minors’
Affairs & protection of the rights of the child and child inspectors within the local police
departments. Children of alcohol- or drug-addict dependant parents can also be registered by
the police child inspectors. This registration places a social stigma on both children and
parents, as drug- and alcohol-addict parents, as well as, children who spent time in special
schools are negatively viewed by the society. The special school is officially for children who
have committed misdemeanours. Therefore, remanding children who are there for reasons
other than attending school essentially, gives these children the reputation of the criminals.
According to data provided by UNICEF, Azerbaijan government, INGOs and local NGOs, the
majority of these children were placed to state institutions due to severe level of poverty of

% Results of the survey conducted within the project on research study on the situation of juvenile justice in
Azerbaijan, “El” Development Programs Centre, 2005
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their families that consequently influenced the lives of children and their behaviours.”®
According to the Ministry of Economic Development over 42% of the population of
Azerbaijan live under the poverty line. Therefore, registration of children from families in
crisis by the police child inspectors in local police departments and commissions, in addition to
the already marginalized social status of these people, creates further hardship.

The police inspectors with commission representatives are engaged in conduction of special
investigations to find children who are working, living in the streets, not attending school, or
had problems at schools or families. These children are placed in “Centres for Reception-
Transit of Children” (there are two such centres in the country, in Gyandja and Baku). These
are in reality police centres with conditions similar to pre-trial detention centres. Children can
be kept there for as long as 15 days, and at times the Commissions on Minors’ Affairs and
protection of the rights of the child can prolong their term even for much longer period. The
interviews with the Commissions representatives revealed that extension of the stay in
Reception Centre can be made if there are no documents or other relevant information about
the child or if the child is from another country and there is no possibility for immediate
release and extradition to the home country.

Again, the Commissions on Minors’ Affairs and Protection of the Rights of the Child, an arm
of the executive branch, has the power to de facto restrict the liberty of minors without any
control by the judiciary.

There are no facilities for the physical, psychological recovery and social reintegration of
juvenile offenders within the whole administration system of juvenile justice. The
commissions entitled by the law to implement the necessary activities for protection of the
rights of the children and assisting the children in need are not in position to do so. It is a result
of the lack of financial resources, composition of staff and necessary skills and knowledge of
the representatives of the commissions.*®

% Research study report on situation of children in residential state institutions in Azerbaijan, Azerbaijan Teachers
Union,

Azerbaijan Parent-Teacher Association, Reliable Future Youth Organization, 2005

Report on implementation of poverty reduction program in Azerbaijan, 2005
1% Report of the project on situation of children in disadvantaged position in Azerbaijan, “Buta” Child Fund, UNICEF,
2004
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PART IlI: MINISTRY OF INTERNAL AFFAIRS AS PART OF
JUVENILE JUSTICE SYSTEM

The police departments as the part of Ministry of Internal Affairs exist in each of the rayons of
Azerbaijan including 11 rayons of Baku. Along with these police departments, there is the
Baku Head Police Department which coordinates and oversees the work of police departments
in Baku capital.

The police is the one that establishes the initial contact with minors, including children
committed the crime or violated the law, and also abandoned children, begging in the streets,
children-victims of trafficking and abuse.

Each police department has two child inspectors as permanent officers. These inspectors are
involved purely in the issues concerned children, including investigations, often also during
pre-arrest, arrest and while the children are kept in temporarily detention places or police cells.
The police inspectors report to the Department of Public Security within the Ministry of
Internal Affairs which collects all the data related to the work of police departments throughout
the country and categorizing the data according to the number and types of crimes, number of
arrested people by age, gender groups, data by rayons, repeated crimes, etc. The special unit on
prevention and prophylaxis of crimes by adolescents within this Departments of Public
Security is solely involved in work with the data related to the children who had interactions
with police and this data is categorized according the above provided lines.

Although the Criminal Procedure Code stated in Article 432.1'° provides the necessity for
consideration of minors’ cases by specialized and experienced bodies and persons, however, in
reality children face a lot of problems, such as degrading and inhuman treatment, torture,
abuses by investigating personnel and also absence of protection measures. The general
investigation procedures and interrogation with children provided by police and the
prosecutors’ offices are often based on accusations on crime and not on principle of the
presumption of innocence.'®

It is important to note that there is a Unit on Prevention of Crimes by Children and
Adolescents based in the Public Security Head Department of Ministry of Internal Affairs
which is a specialized division on affairs of minors.'® However, this Unit does not have wide
responsibilities which could allow it to interfere with individual cases or provide the
monitoring and independent reviews and assessments of cases. The unit mostly provides the
collection and analyses of information submitted by police inspectors based with each police
department in rayons and prepare preventive measures.

Police bodies and child inspectors are those who play an important role in dealing with
juvenile offenders and juveniles suspected in committing the crimes. But also they should play
a major role in prevention of possible crimes and offences as well as employ different
measures and support mechanisms for those children considered as being at risk. Unfortunately

101 Article 432.1 of the CPC of Republic of Azerbaijan: The investigation concerning a minor shall be conducted, as
far as possible, by special departments of the investigating authorities or by persons who have relevant work
experience with minors.

12 Results of survey on situation of juveniles in conflict with law, “El” Development Programs Centre, 2003
Report of the research study of situation of juvenile justice in Azerbaijan, “El” Development Programs Centre,
2003

1% Report on situation of Child protection system in Azerbaijan, UNICEF, 2005
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the observed picture is different from the ideal one mentioned in the laws and UN CRC.

The assessment evaluations provided by UNICEF in 2002 and NGO Alliance in 2005 while
preparing this report revealed the following concerns.'®

Taking into account the significance of police interactions with the street children and children
in risk as well as those registered by the police departments for previously committed offences
or misdemeanours and the possibility for insincere responses in attempts to be socially
desirable, the special approaches were always made to reveal the attitude of the police officers
towards the particular group of children or to the existing situation. In response to the direct
questions on how they refer to the street children, major percentage of the interviews (40%)
replied negatively. Their attitude towards street-children was worse than to others. 50% of
police officers gave the negative associations to the concept of the street children: ill bred,
inclined to crime, unscrupulous, degrading, beggars. Other associations carried neutral
character. Positive associations were not given at all. Policemen apply usually the following
definitions to the street-working children: low culture, bad manners, illiteracy, insolence,
untidiness, beggary, double-faced, cruelty and early growth. Most of the policemen noted that
they do not doubt that majority of these children would become serious crime committers or
would get more serious criminal behaviour upon growth. '%°

Street and working children are a particular target for the police to extort money from them.
These children are arrested for “loitering” and often beaten by the police. NGOs working with
these target groups report cases when children were arrested for loitering in front of their
parents regardless of parents’ protests.

Majority of police officers interviewed (over 65%) noted that they are not satisfied with what
they are doing at present with regards to children in risk and children working and living in
streets. The same percentage of policemen mentioned that they would rather work as
preventive officers and 30% - would desire to provide conversational education with
children.!® The practice of bringing the child to Child Reception Centre or police station does
not solve the problem. Majority of police officers stated that the special police division and
policemen dealing with children’s issues should be established as separate entity within the
system of Ministry of Internal Affairs. They should have more responsibilities and roles in
designing and implementation of nation-wide prevention and rehabilitation programs for
juvenile offenders and victims of crimes.

Majority of policemen working with children has the legal background (law faculty graduates),
however, there are a big percentage of people with education, philology, economy,
mathematics and other professional background. It is believed and this was confirmed by the
interviews that people dealing with the children, including the persons graduated from law and
education faculties, should get special educational courses or training programs for
improvement of qualification and pass the special psychological test and examination well
before to becoming the child inspector. Majority of policemen noted that they do not know the
UN CRC, and don’t any at least profession-related training and never been engaged in self-
education in the area they work. Many policemen mentioned the importance to learn English
and get to know the international experience in the related areas.

Institutions within the Ministry of Internal Affairs:

104 Situation of street children in Azerbaijan, UNICEF, 2002
1% Survey on situation of juvenile justice system in Azerbaijan, NGO Alliance for Children’s Rights, 2005
19 Situation of street children in Azerbaijan, UNICEF, 2002
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Police Holding Cells (temporary detention places or KPZ):

The police departments have the police holding cells (KPZ) which are intended for temporary
detention of those suspected in committing crimes during an investigation period. The children
are also kept in these police holding cells in isolation from the external world. The maximum
detention period allowed is 48 hours.’” The police holding cell is small room for two or more
people and intended for those suspected of committed a crime or violated the law. There are no
special cells in the police detention facilities for children, and the conditions for keeping of
children are the same as for adults. The children are often not separated from adults, although
in some places children are kept in different cells but these cells are very close to those where
the adults are kept. There are no special conditions, including special nutrition or meals, good
heating system (it is often very cold in police holding cells), the police officers looking after
the detainees are all men. These officers are not trained to provide the necessary support or
assistance to children or juvenile offenders. And children are often dealt in the same way as
adults. The surveys and interviews provided with children detained in juvenile detention centre
revealed that the majority of children had been treated in a bad way; many of the children were
bitten, abused, tortured and undergone inhuman treatment.

The law requires all children who are kept in police holding cells to be provided with a lawyer
and the parents of children as well as the commissions on minors and protection of the rights
of the child must be informed immediately and invited to the police.’® Unfortunately, the
survey and interviews with children as well as some information from police departments
themselves revealed that often parents either not informed or information is given to them very
late.® The same situation happens with the information to commissions. In general the
cooperation and information sharing among all the state agencies entitled to deal with
children’s issues at the local level is far from the desired one. The representatives of different
agencies at local level are not aware about the activities of each other. The research also
revealed that the representatives of the state agencies dealing with children’s issues do not
have necessary skills to develop the cooperation and networking.°

The reason for the revealed situation is the absence of aggregated data on the number of
children detained temporarily in police holding cells at a given period of time. Every quarter
year reports from local police departments are provided to the head department on public
security and Unit on prevention of children and adolescent crimes in the Ministry of Internal
Affairs. The absence of a complete database throughout the country diminishes the level of
monitoring, control over the work of police officers and police holding cells. It does also not
allow providing the programs and undertaking the necessary measures to change the situation
to assist these children.

107 Article 148.4 of CPC: In the circumstances provided for in Article 148.1 and 148.2 of this Code, the person may be
detained before the start of the criminal case. If no decision to start the criminal case is taken within 24 hours of the
person being detained, the person shall be released immediately. Even if this decision is taken, the detention of the
person may not exceed 48 hours. The detained person shall be charged within 48 hours of being taken into custody
and shall be brought before a court; the court shall examine the case without delay and decide between arrest as a
restrictive measure and release.

1% Article 432.2 of Criminal Procedure Code of Republic of Azerbaijan: Criminal proceedings concerning minors
shall be conducted without delay. The participation of the minor’s defence counsel shall be compulsory.

109 Results of survey on situation of juveniles in conflict with law, “El” Development Programs Centre, 2003

Report of the research study of situation of juvenile justice in Azerbaijan, “El” Development Programs Centre,
2003
10" Report of the project on situation of children in disadvantaged position in Azerbaijan, “Buta” Child Fund, 2004
Report on situation of Child protection system in Azerbaijan, UNICEF, 2005
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Although by the time this report has been sent to the publisher, there were about 670 children
(so-called children at risk, including street children and those which previously committed
offences or were released) who are under permanent control or supervision of the police child
inspectors and commissions on minors’ affairs and protection of the rights of the child
throughout the country.’** Although the necessary programs should be in place at local and
national level to provide the prevention among street children, rehabilitation among those
committed minor offences and rehabilitation/reintegration among those released, however, in
reality the children from mentioned categories and groups are not involved in any such
programs and activities. The police child inspectors and representatives of commissions at
local levels only monitor the behaviour of children in order to reveal any misbehaviour. They
can send the child back to detention facilities, boarding schools or use other measures. It shows
again the punitive character of the current system. Unfortunately, there is no monitoring and
supervision mechanisms (although the Law on Commission on minors’ affairs and protection
of the rights of the child emphasize the preventive, rehabilitative and re-integrative roles of
commissions and the CC and CPC of Republic of Azerbaijan provides the necessary
basements for restorative justice) over the welfare of children, there is no measures to prevent
the possible misdemeanours. No integrated measures to provide the psycho-social
rehabilitation and integration of these children into society are used at the present time. It is
also important to mention that no any Center for Psycho-social rehabilitation and reintegration
was revealed during the research study to be in work in Baku capital for those children who
were released from imprisonment, for those working and living in streets and those victims of
violence.

Although the state must provide a lawyer for a child, in reality, most of the children are now
kept in detention and juvenile prison had not seen any lawyer. This could partially be
explained by the small amount of funds that these lawyers receive for juvenile cases which
many of the lawyers mentioned during interviews. Also many of the interviewed lawyers
mentioned that lack of interest among the lawyers in participation at minors’ cases is a
consequence of these cases being considered less “privileged” than the other ones.*?

Many children interviewed in juvenile prison and Baku based investigatory isolator reported
that they have been kept in police holding cells for over 48 hours which is in direct violation of
the law.

It is important to note that although the practice of freeing the children and placing them under
the parents and/or legal representatives’ supervision (depending on the crime they are
suspected in) immediately after the arrest and during the preliminary investigation by police
and/or commissions is stipulated in the laws and regulations'**, it takes place very seldom.
None of the children interviewed by researchers of NGO Alliance for Children’s Rights in
juvenile prison and investigatory isolator in Baku was made free during investigation & put
under the supervision on parents and/or commissions on minors’ affairs and protection of the
rights of the child.”* However, it is strongly believed that this measure should be more widely

"' Year book of Azerbaijan State Statistical Committee, 2005
Situation of child protection system in Azerbaijan, UNICEF, 2005
"2 Survey on situation of juvenile justice in Azerbaijan, Reliable Future Youth Organization, 2005
13 Article 87.2 of CC of Republic of Azerbaijan (2000): Transfer under supervision consists in putting the children
under the control of parents or persons, replacing them, or on the control by appropriate enforcement authority of a
duty on education influence on minor or to control over hisher behaviour.
"4 Survey on assessment of situation of juveniles in conflict with law, “EI” development programs centre, 2004-2005
Research study on situation of juvenile justice in Azerbaijan, NGO Alliance for Children’s Rights, 2005
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used for children suspected of committing minor or moderate crimes and if there is no risk for
the child or for those around and if the child is believed he/she would not escape.

The problem of personnel composition is one of the most important here as in other branches
within the system of administration of juvenile justice. The people appointed to be child
inspectors and working with children have not received any particular training, education,
guidance and have not gained particular skills to interact with children. Another problem is
that almost all of the child inspectors in police departments are men, which also influence the
situation and child welfare. The interviews with police officers revealed that it is difficult for
them to interact with minors who always ask for something, need something or require special
attention or care which could be easily provided by women.

Although the Criminal Procedure Code states in Article 432.1 that the investigation concerning
a minor shall be conducted by special departments and persons with relevant experience with
minors, however, in reality the people involved in investigatory procedures are not specialized
in these areas. Most of the personnel involved in investigating juvenile cases do not have any
special skills, education or training in children’s rights and children’s issues.*™> The study
conducted by UNICEF in 2002 on situation of street children also considered the work of child
inspectors based in local police departments. The study revealed that the majority of child
inspectors have not passed any special education and/or training programs related to their
duties. This study in 2002 and also another study conducted by NGO Alliance for Children’s
Rights in 2005 revealed that many of the child inspectors are former technical workers,
teachers, engineers, etc.'® It is important to note that the police officers in Baku and several
other rayons of Azerbaijan participated at different trainings and seminars organized by
UNICEF, Reliable Future Youth Organization and number of other NGOs during the period of
2001-2003. However, these trainings were one-off interventions rather than long-term
education programs targeting all police officers and child inspectors. Taking into account the
flow of personnel within the system of institutions of Ministry of Internal Affairs, the absence
of such long term program diminishes the efficiency of intervention.

Child Reception-Transit Centres

There are two Child Reception-Transit Centres in Azerbaijan, one of which located in
Gyandja and another in Baku capital. These centres are intended for children found abandoned
by the police in streets, for those who escaped from boarding schools, abused children,
children begging in streets. Although these centres are not intended for children who
committed the crimes or infringed the laws, however, the majority of children kept there either
have been involved in criminal behaviours or in a potential risk for that. During the period of
1998-2005 the number of children that have been accepted to these centres ranged from about
350 to 450 children per year. There are 25 beds in Baku based Child Reception-Transit
Centre, although the required number of beds are a lot more than that.*’

The problem of personnel composition is one of the most important issues here as well as in

!> Report on the round tables and seminars with participation of representatives of state agencies conducted by NGO
Alliance for Children’s rights within the project on research study on situation of juvenile justice in Azerbaijan, NGO
Alliance for Children’s Rights, 2005

Situation of street children in Azerbaijan, UNICEF, 2002

16 Sijtuation of street children in Azerbaijan, UNICEF, 2002

"7 Year book of Azerbaijan State Statistical Committee, 2005
Report on monitoring visit to Baku child reception-transit centre, “EI” Development Programs Centre, 2005
Reported by Republican Child Organization, 2005
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other branches of the juvenile justice administration system. As mentioned above, the members
of commission on minors’ affairs and protection of the rights of the child, lawyers, police
officers, prosecutors, judges and the people working in these two reception-transit centres have
not received any particular intensive training and have not gained particular skills to interact
with children.

PART IV: COMMISSIONS ON MINORS’S AFFAIRS AND
PROTECTION OF THE RIGHTS OF THE CHILD:

The law on Commission on minors and protection of the rights of the child has been adopted
by the Parliament on 31 May 2002. The commissions are entitled to provide the following
activities:

- provision of educational measures to children;

- protection of the rights and legal interests;

- control over their behaviour;

- prevention of illegal actions;

- coordination of the work of State and municipal bodies, institutions, industries
and organizations regardless of the forms of incorporation for the sake of the
above mentioned objectives;

- provision of rehabilitation and social reintegration programs at local levels.

These commissions are based within the Executive Committees and exist in rayons, including
11 rayons of the Baku capital. The Commissions are created to deal with a number of issues
concerning the children, including the protection of the child rights, prevention of children’s
criminal behaviour, working with children in conflict with law, representing children (with the
permission of parents) during the investigation and during court trial, dealing with children
with problems in family life, community, schools and others.

The police officers together with representatives of commissions conduct special investigations
to find children who are working, living in the streets, or not attending school or had problems
in schools or families reported. These children are placed in “Centres for Reception-Transit of
Children” (there are two such centres in the country, in Gyandja and Baku). They are in reality
police centres with conditions similar to pre-trial detention centres. Children can be kept there
for as long as 15 days, and at times the Commissions on Minor’s Affairs can prolong their term
for longer period. The interviews with the Commissions representatives revealed that the
extension of period of stay in Reception Centre can be decided if there is no documents or
other relevant information about the child. It also happens when the child is from another
country so there is no possibility for immediate release and extradition to the home country.
Again, the Commissions on minors’ Affairs, an arm of the executive branch, have the power to
de facto restrict the liberty of minors without any control by the judiciary. The same happens
when commissions decide whether to send a child to boarding schools (semi-open residential
institutions separately for boys and girls located in Baku capital and Sheki rayon
correspondingly) or to special semi-closed type residential institution in Guba for more serious
offenders. And here again neither court or judge and advocate of child is involved.

In reality, many of the children who had problems with law had never seen the representatives
of commissions during their stay in police holding cells and even during court trials. It is
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explained by looking into the composition of the commission, which is composed by two staff
members secretary and psychologist. Although the commission is entitled to invite
professionals from different areas but it happens very rarely because the work of the people
other than mentioned two staff members are not paid and therefore people are not interested in
working with children and dealing with children’s cases.

According to the points 8 of the Article 5 of the Law on Commission on Minors and Protection
of the rights of the child the commissions are entitled to provide the reception of children, their
parents or legal representatives, to hear their complains or appeals, get to learn their personal
cases. While preparing the case for consideration and during the consideration of the minor’s
case by the Commissions, the Commissions must provide the participation of lawyers at all
stages.

Although the commissions are entitled to appeal to Special Commissions on Pardon under the
auspices of President requesting to pardon children convicted by courts of Republic of
Azerbaijan and being of 14-18 years old while committing the crime. However, in reality
during the last three years no child was pardoned.

Administrative offences by minors:

The Commission is entitled to consider the cases of minors within the scope of Code of
Administrative Offences. For this purpose the Commissions may reveal the problems or crimes
but mostly it receives the appeals from other State agencies on such cases of administrative
character. Within the scope of Code of Administrative Offences the Commission is entitled to
consider the cases of children up to 18 years old.

Criminal offences by minors:

The commissions are entitled to consider the criminal cases committed only by children,
which are under 14 years old. However, the commissions are entitled to appeal to the court to
free the child from the punishment for the crime which does not affect the public security and
to send the child to medico-correctional or educational institutions. The commission also can
appeal to court to free a child of criminal responsibility age but committed less serious crime
and request to send him/her to special medical or educational institutions. However, as it was
mentioned above, most of the children in detention places have not seen the commission
representatives and never interacted with them. Moreover, the monitoring of the detention
conditions and possibility for early release or changes of punishment measures which should
be provided by the Commissions does not take place.

The “Buta” Child Fund reported that child protection system and policies at local levels do not
exist. Although the law recently changed the name of commission by entitling them the child
rights protection mandate, however, the working principles of the commissions have not
changed. The commissions wait for the orders from upper local executive structures. '8

The quarterly reports prepared by commissions at local levels are sent to the republican
commission (to Baku head commission receives the quarterly reports from 11 rayons of Baku
city). The reports are formal and do not contain the analyses of the situation and it provides
the ground to hide the real situation at the field. **°

18 Report on situation of children in need, “Buta” Child Fund, 2004
' Presentation of the report on situation of children in need, “Buta” Child Fund, UNICEF, 2004
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As mentioned Commission is entitled to provide the decision over the actions of the children
depending on the case, character of offence, life circumstances and others:
e apologies and promise not to repeat that once again;
e warning with explanation of offence, its danger, harms resulted of the offence by the
child and possible more serious measure if the offence is repeated,;
e penalty if the minor has its own salary or other type of income;
e bringing the child under the supervision of parents or legal representatives;
e sending the child to special education open type institutions for the crimes committed
by minors of age under 14 does not imply the criminal responsibility.

The commissions are entitled to appeal to court and request moderate punishment in
comparison with what was decided by the court according to the Code, to request the
substitution of the remaining portion of punishment by less serious type of punishment, to
request the conditional release, early take off the judgment or conditional early freeing from
punishment. However in reality the situation is completely different. Commissions very rarely
do that. In interviews, most of the representatives of commissions mentioned that they do not
have the necessary funds and not paid enough to accomplish all the tasks they are entitled to
do. The representatives of commissions visit children in reception centres, boarding schools
and juvenile prison in rare cases of the urgent appeal by child or third party on the violation of
the children’s rights. No any regular monitoring visits are made to monitor the situation,
reveal the problems and undertake necessary measures for the benefits of children.

It is obvious that at the present situation, the body which is entitled by the law and which can
be responsible for the organization of the work for social and psychological rehabilitation and
reintegration of minors are the Commissions.

In order to effectively protect the rights of the children and provide the necessary measures for
the prevention and rehabilitation of juveniles in conflict with law, the Commissions should be
structurally reconsidered for changes based on the following recommendations provided in this
report (see section on Practical recommendations):
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PART V: MINISTRY OF JUSTICE AS PART OF JUVENILE
JUSTICE SYSTEM

Ministry of Justice composes the main part of the juvenile justice system and have the
following branches that deal with minors:

- Investigatory isolators;

- Detention centre for children;

- Courts.

The lawyers and prosecutors will be considered here as the integrative but independent part of
the juvenile justice administration system.
“The judicial system in Azerbaijan is composed of four levels:

e First instance civil and penal trials are done in the District Courts (76 in total); ordinary
judges are requested to exercise their function against all categories of defendants
(adults and minors indistinctively). The same judges have the responsibility to appoint
legal tutors (guardians and trustees, adoptive families) for children deprived of parental
care. Specific family or juvenile courts don’t exist in Azerbaijan. The judicial system
comprises also the judges of preliminary inquiry, the first informed of a suspected
crime, who dispose for investigations and pre-trial detention measures also for children;

e All district courts report to a unique Appellate Court, located in Baku, which constitutes
the second judiciary level for those defendants who refuge the first condemnation;

e The Supreme Court (Court of Cassation) represents the third level, and exercises its
function nationally;

e The additional opportunity is represented by the Constitutional Court, where, also
individual complaints can be presented for revision.'?

Prosecutors and Lawyers:

The important role in administration of juvenile justice is assigned to 74 public prosecutors
offices represented in each district. Prosecutors are juridical figures, independent from
magistrates, representing State against criminal defendants.

Prosecutors are involved in investigations and trials, and their opinion is determinant both in
preventive detention measures and during the convictions. During the Soviet era, the prosecutor’s
office stood at the apex of the legal system and essentially imposed the verdict over judges.'?* The
American Bar Association reported that due to the still ongoing “imbalance of power in the
courtroom, for the most part of the prosecutor’s office continues to dictate the outcome of

Cases”.122

Lawyers/advocates:

Also the Soviet Constitution included a right to a counsel and presumption of innocence, the
role of the advocates was limited: the guilt of the defendant was assumed and the advocate’s
job was simply to negotiate a more lenient sentence if possible.'?®

The LPRI assessment for Azerbaijan shows a legal profession that has made a small profess to

120 The child protection system in Azerbaijan, UNICEF, 2005

2! The child protection system in Azerbaijan, UNICEF, 2005

122 T egal profession reform index for Azerbaijan, American Bar Association Central European and Eurasian Law
Initiative, February 2005

Quotation from p.5, Legal profession reform index for Azerbaijan, American Bar Association Central European and
Eurasian Law Initiative, February 2005

123

87



NGO Alternative Report on Situation of Juvenile Justice Administration in the Republic of Azerbaijan

overcome Soviet legacy. The effect of failing to admit members into the Collegiums of
Advocates is a legal profession that is unable to meet the demands and needs of the country.
The OSCE ODIHR has made the opening of the criminal defence bar a priority for Azerbaijan.
A 1999 report by the International League of Human Rights addresses the closed criminal bar
as a major curtailment for defending victims of human rights abuse stating,*** “Preventing
independent lawyers from defending dissidents charged with criminal offences will undermine
the broader struggle for human rights and criminal justice.”*®

The power of the prosecutor’s office combined with rampant judicial corruption results in a
diminished role for the advocate. Advocates are not selected based on their advocacy skills but
rather on their ability to “negotiate a bribe”. *%°

Institutions within the Ministry of Justice:

Investigatory isolators:

Investigatory isolators are often first stage for children to get in contact with the Ministry of
Justice and justice system. The children suspected in committing crimes and those above 14
years (in cases of crimes listed in Article 20.2 of CC of Republic of Azerbaijan) are entitled to
be transferred to Isolators from the police holding cells if accusation is confirmed by police
investigation or other investigating authority.’?’ However, the approval from investigator,
prosecutor’s office and/or court shall be obtained in any case.*®

There are two isolators, located in Shuvelyan settlement of Baku capital and Gyandja city. The
former one was introduced in 2003 when special building was renovated especially for
children and women. All children from Bailovo isolator were transferred to Shuvelyan isolator.
As from 2003, there are already no children in Bailovo isolator.

It was revealed that children from different rayons are allowed to be transferred to one of the
isolators for pre-trial and trail processes. It means that children isolated from parents and
relatives are kept in Gyandja or Baku cities where their relatives cannot afford to visit them. It
was observed that lawyers are not provided during the child placement in isolators or SIZO.

It is important also to note that children can not be released from the isolators during the pre-

12+ Quotation from p.7, Legal profession reform index for Azerbaijan, American Bar Association Central European and

Eurasian Law Initiative, February 2005

125 International league of human rights, “Restrictions on the independent legal profession in Azerbaijan”, September
1999, section I(C); available at http:www.ilhr.orgilhrreportslegalrestrict .html.

126 Quotation from p.7, Legal profession reform index for Azerbaijan, American Bar Association Central European and
Eurasian Law Initiative, February 2005

127 Article 148.4 of CPC: In the circumstances provided for in Article 148.1 and 148.2 of this Code, the person
may be detained before the start of the criminal case. If no decision to start the criminal case is taken within
24 hours of the person being detained, the person shall be released immediately. Even if this decision is
taken, the detention of the person may not exceed 48 hours. The detained person shall be charged within
48 hours of being taken into custody and shall be brought before a court; the court shall examine the case
without delay and decide between arrest as a restrictive measure and release.

128 Article 147.2 of CPC: “Detention shall be applied in the following circumstances:

147.2.1. if there is a suspicion that the person concerned committed an offence;

147.2.2.if there is an appropriate decision by the prosecuting authority about a person covered by Arlicle
147.1.2;

147.2.3. if there is a court decision on the detention of a sentenced person pending settlement of the question
of forcibly sending him to the place where the sentence or other final court decision is to be executed,
replacing the penalty given to him with another or repealing his suspended sentence or conditional
release.”

147.3. The illegal detention of a person shall entail liability under the legislation of the Republic of Azerbaijan.”
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trial and trial. However, the law states clearly that the minors can be placed under supervision
of parents or legal representatives.'® It is also important from the perspectives of children’s
rights and child welfare and it is believed that the placement under supervision should be
granted to minors committed the crimes if there is no risk to child, family, people around and if
a child is believed that he/she would not escape.™ It is important to note that according to the
law there is no differentiation among children and adults on the period of time for them to be
kept in isolators or other detention places, including temporary detention facilities.
Furthermore, along with adults, the period of stay in isolators for the children can be extended
to 9 months, 12 months and in most serious cases up to 18 months. And although the law
requires the restrictive measures of arrest applied to children to be of shortest period, however,
majority of children interviewed noted that they are kept under arrest in detention places for
over than 4-6 months."®*

Unfortunately the concern over the education of children kept in isolators for the period of 2-6
months has not been raised so far. However, this is a direct violation of the rights of the
children and the Article 434.4 of CPC of Republic of Azerbaijan.** According to the UN CRC
and UN Rules on Juvenile Justice Administration, children in pre-trial, trial and detention
places or while implementing the corrective works and others should be able to continue their
education. However, the Criminal code and Criminal procedure code does not provide any
explanation and guidelines for this. The right to education and other activities are also violated.
It is believed that while there is no court decision to prove the child is guilty, the child must
enjoy his/her rights. The access to information, family, leisure, special care, education, etc.
must be provided for a single child. We even believe that while no proof of guiltiness is made
by court, the child can not be sentenced for the pre-trial and trial detention. It is believed that
this is a State obligation to provide the changes in a system and to build the system to comply
with international standards of human rights and children’s rights.

As it is observed, all children in isolators are completely isolated from the society, parents and
relatives. There is a great need for the psychologist and social worker to be involved in the
work with children while they are in isolators and detention centres, but unfortunately, none of
them are there.

In relation to the situation of children within SIZOs: regulated according to a typical detention
regime, these institutions are conceived to implement preventive detention measures, clearly
conflicting with the principle of presumption of innocence for everybody until proven guilty.
In opposite the detention in SIZO are provided from the assumption of guiltiness, and not on
the other specific prevention needs (as for KPZ).

Although the law provides the requirement for the teacher or psychologist to be involved while
considering the case of minor under 16 years old."* It is however, believed that the teacher or
psychologist must be provided along with the lawyer for a child of any age and during the
whole investigation process and even during trial and court hearings.

12 Article 154.3 of CPC: “TJOnly minors may be placed under supervision.”

0 Article 434.1 of CPC: “[Ithe application of restrictive measures of arrest to a minor suspected or accused
shall be admissible only if heshe is charged with a violent, serious or grave offence.”

Bl Article 434.2 of CPC: “The restrictive measure of arrest may be applied to a minor as an exceptional
measure and for the shortest possible time.”

32 Articles 434.3 of CPC: “CiThey shall be provided with the required services, defence and other personal assistance
according to their age, sex and personality.”

133 Article 432.5 of CPC of Republic of Azerbaijan: “Cwhile providing the investigatory procedures with the
participation of a child under 16 years old and who is also considered as the mentally retarded or ill, the
participation of teacher or psychologist must be provided by investigator.”

89



NGO Alternative Report on Situation of Juvenile Justice Administration in the Republic of Azerbaijan

A. Shuvelyan investigatory isolator:

For the moment of monitoring there were 34 children kept in the isolator, which were all older
than 16 years. Children are kept in 7 rooms, 4 or 6 beds in each room. They are separated from
adults.

However, the children have not got the special personnel to look after them. The isolator
officers, who were dealing with adults are those involved now to deal with children. As was
mentioned above for the police inspectors and police holding cell officers, they are not
trainedto deal with minors that of course cause number of problems in interactions between
children and these officers. Another important point is that all of the officers dealing with
children are men and that is not in the best interests of a child.

The conditions of the isolator do not fully respond to the requirements of the international
standards and UN rules, but they are better than they were in Bailovo isolator. There is no
centralized heating system and rooms or cells are cold.

The survey made among the children in isolator provided the following data:

- 18% of children stated that they had been registered by the police previously as
living in streets, begging, committed administrative offences, but had not had
received any educational or other type of correctional activities for their
rehabilitation or reintegration.

- 82% of children mentioned that they had previous contacts or were brought to
police department before because of different offences.

B. Gyandja Investigatory Isolator:

The number of children kept in Gyandja Isolator at the moment of report preparation was 30
children.

To be monitored.

C. Courts and judiciary:

The cases of minors are considered first by Judge of Preliminary Inquire which can approve
the initiation of trial or reject it. In case of rejection the child is returned to home and family or
institute. If the trial is approved then child’s case should be considered by District level court.
The prosecutors play important role and strongly influence during the trial. If the child was
found guilty the maximum duration of conviction should be 10 years for the most serious
crime. For serving the sentence the child is transferred to juvenile prison or correction centre as
it is called in Azerbaijan where it serves its sentence till 18 and in some cases till 20 years old
and then transferred to adult prison. The conditional release is provided by the law; however,
such measure is rarely applied to children based on the duration of the conviction. It is also
important to note that during the last 3 years no child has been pardoned a freedom despite
number of pardon decrees that have been issued by President on different occasions.
Researches conducted by group of NGOs activists and experts permit to say that rights of
children during investigation and trial are violated on a mass scale. Most of teenagers can not
rely upon qualified assistance of the lawyer; they themselves are incapable to protect their
rights. In most regions judges do not take into account the psychology of the child-age, social
status, difficulties in development, information about personality of the child, the motives of
crime.
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Although the Criminal Procedure Code states that cases of minors shall be examined by
experienced judges™*, however, it is not happening in reality. The law does not specify the
term “experienced”. It is however, believed that the judges are knowledgeable, specially
trained and skilled. The important concerns here are the importance of knowledge of UN CRC,
UN international standards on administration of juvenile justice and compilation of the
examination tests that candidates for being judges shall pass in order to be licensed. The vast
majority of judges interviewed do not know the UN CRC to the extent that they would be able
to use it. There is no evidence that UN CRC has been ever used during the consideration of
minors’ cases by courts during the period of 1998-2005. The examination tests do not contain
enough questions in order to require the examinees to consider the issues related to minors
more seriously. And as the result the judges interviewed also have lack of knowledge on
international standards and other related international rules and principles governing the
administration of juvenile justice and to which Republic of Azerbaijan is a party.

The Criminal Procedure Code states that judge only can decide whether to allow the
participation of parents or legal representatives of a child during the court hearings™.
However, it is believed that a decision on participation of parents or legal representatives is
made possible by a joint decision of judge and child or in consultation with a child. It is also
considered important that the representatives of commissions on minors’ affairs and protection
of the rights and a social worker, in particular, shall participate during the court hearings and

be able to provide any assistance to a child and a judge.

The Criminal Procedure Code states that if the minor may be reformed without the application
of a penalty, the judge may apply compulsory reformatory measures.’*® However, the
reformatory measures are limited to the placement with semi-open and semi-closed education
establishments as there are no any alternative punishment measures that exist within the
communities. The commissions on minors’ affairs and protection of the rights of the child are
entitled and responsible for instituting and monitoring of reformatory works by child. But there
is no implementation mechanism in place that can be served as basement for the reformatory
measures applied by courts.

The courts, penal institutions, reformatory and legal representatives of the sentenced person are
authorised (Article 514.1 of CPC of Republic of Azerbaijan) to appeal for the change of one
type of penal institution with another or one type of reformatory measure with another.*®’

34 Article 435.1 of CPC of AR: “Criminal cases concerning offences committed by minors shall be examined by
experienced judges.”

35 Article 435.3 of CPC of AR: “The parents or other legal representatives of the minor shall have the right to
participate in the court’s examination of the criminal case concerning the minor. The court may, by reasoned
decision, request the participation of these persons in its examination of the case in the minor’s interests or, if there
are grounds for supposing that it would be detrimental to his interests, refuse the participation of the parents or other
legal representatives.”

13 Article 435.5 of CPC of AR: “When adopting a final decision, if the court comes to the conclusion that the
minor may be reformed without the application of a penalty, it may exempt the minor from punishment and
apply compulsory reformatory measures.”

7 Article 514.1 of CPC of AR: “The transfer of a sentenced person from one type of penal institution to
another may be effected, in accordance with the provisions of criminal law and on the basis of an
application by the sentenced person or submissions by the penal institution, by the court of first instance in
the locality where the sentence is being served.” Article 514.2 of CPC of AR: “The transfer of a minor from
one type of reformatory to another or from a reformatory to a penal institution shall be effected on the basis
of an application by the sentenced person’s legal representative or defence counsel or submissions by the
reformatory.
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However, during the research no corresponding case has been identified. The reason is that
children and their parents are not aware about their rights. Also the commissions which are
entitled to monitor and assess child’s situation and development do not perform their duties
enshrined in the Law. The advocates are not present throughout the whole process and are not
available for majority of children due to many reasons (see section on Prosecutors and
Lawyers under the Section 5).

Article 517.3 of CPC of Republic of Azerbaijan authorises the courts, penal institutions,
sentenced person and legal representatives of the sentenced person to apply for the conditional
release.’® The courts examine the views of the penal institution where the sentenced person
serves his/her time while making a decision on the every individual application received.
However, the interviews with representatives of penitentiary system and separately with
lawyers, children and parents revealed that during the examined period the number of children
conditionally released were few. It is widely believed that the decision of courts and, in this
particular case, decision on the conditional release of a child depends on whether the parents or
legal representatives would «be in a position to give a bribe to the judge and/or representatives
of the penal institution».**

The judges involved in the consideration of juvenile cases along with lawyers and prosecutors
don’t have any special training, skills and knowledge of the convention, UN standard rules on
administration of juvenile justice, Riyadh principles, Tokyo guidelines and Rome principles.
The cases are considered by the judges who are also involved mostly in consideration of adult
cases. There aren’t any specially designated judges dealing with juvenile cases only and they
don’t have any experience, expertise and knowledge in this particular area.

The tests designed for the assessment and certification of lawyers and judges and prosecutors
have around 150-200 questions with over 1000 questions as preparatory test book. However,
the majority of the questions are about the national legislation and national codes, and just a
few questions about international documents. And the questions on the above mentioned
international documents are not included in the tests. It is therefore important to separate the
tests or provide separate questions related to juvenile justice within the common test book
which would contain more questions covering all the aspects and areas of juvenile justice and
international documents. This will help to identify whether the person have sufficient
knowledge and skills to become the juvenile judge, juvenile lawyer, juvenile prosecutor,
juvenile police and/or commissioner in future.

The courts do not employ the alternative punishment measures as the system of the alternative

514.3. If the court refuses to change the type of penal institution or reformatory, a further examination of such
an application shall be possible no less than 6 (six) months after the court’s decision to refuse the application.
514.4. When deciding whether to transfer a minor from a reformatory to a penal institution, the court shall take account
of his rehabilitation. A sentenced person may be held in a reformatory until he is 20.”

%8 Article 517.2 of CPC of AR: “Release from imprisonment before completion of the sentence shall be ordered
by the court further to an application from the sentenced person and in accordance with the provisions of
criminal law.

Article 517.3 of CPC of AR: “Applications by sentenced persons for early release from imprisonment shall be
examined by the court taking account of the views of the establishment or authority enforcing the sentence.”
Article 90.0 of CC of AR: Conditional — prescheduled release from serving punishment can be applied to the
minor condemned to the corrective works or imprisonment, after serving which is:

90.01. not less than one third of punishment term appointed for a crime which doe not represents the public
danger or for less serious crime.

90.02. not less than half of punishment term appointed for serious crime.

90.03. not less than two thirds of punishment term appointed for very serious crime.

' Index of Legal Profession Reform in Azerbaijan, ABA CEELI, 2005
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punishment has not been set up fully, despite that the law states that the measures for the
alternative punishment should be applied for the cases of minors.

The minors committed crimes and sentenced for punishment by the court shall be subjected to
penalty, public works, corrective works and imprisonment. However, the research has not
found any clear evidence of the application of public works and corrective works (except the
placement in educational establishments) during the last 2 years.

General practical recommendations:

The problems in this branch of the juvenile justice are manifold. The basement for these
problems is the absence of specialized juvenile justice procedures and specialized juvenile
courts and judiciary. According to the Criminal Procedures Code and Criminal Code the cases
of minors shall be considered according to the same rules and guidelines which are applied
also to adults.*

However, as identified here the number of provisions of the CPC and CC are not in full
compliance with the requirements proposed by UN international standards on administration of
juvenile justice.

Although the Criminal Procedure Code states some special guidelines for cases with the
involvement of minors,**! however, it is not strictly followed and the children are subjected to
the same long period of detention in isolators as adults and they are often not provided with the
psychologist and\or pedagogist, lawyer or advocate, they are not fully granted with other
rights, including the rights to education, leisure and free time, access to information, etc.

The law states that all circumstances shall be considered by court and investigating authorities
while dealing the minor’s case during arrest, pre-trial and trial and also that the required
information, including social status, age, educational background, mental health status shall be
collected by professional bodies.** However, the law fails to identify those professional bodies
or persons to be employed and the rules, procedures and mechanisms to be applied in that case.
As the result, this provision of law has rarely been applied. However, in cases when this sort of
information was required, it was provided by commissions on minors’ affairs and protection of
the rights of the child and parents, which could not be considered as professional bodies staffed
with required professionals in the mentioned fields. In European countries and US this sort of
information is provided by specially trained and skilled social workers.*** There are no social
workers in Azerbaijan or any other authorised body in Azerbaijan.'** As was also mentioned
above, the commissions often invite representatives from town or rayon departments for
education, health, youth, sport and tourism and request their involvement in collection and
analyses of data about child. However, in reality it does not work and the necessary
information is not properly collected and presented (see Section 3 on work of commissions on
minors’ affairs and protection of the rights of the child for more explanations). Therefore it is

140 Article 428.1 of CPC of AR: “The conduct of pre-trial proceedings, first instance and appeal court
proceedings and Supreme Court proceedings concerning minors shall be governed by the general rules of
this Code and Articles 428-435 of this Code.”

141 Article 432.2 of CPC of AR: “Criminal proceedings concerning minors shall be conducted without delay. The
participation of the minor’s defence counsel shall be compulsory.”

42 Article 86.1 of CC of AR: “At assignment of punishment to a minor except for circumstances provided by

article 58 of the Criminal Code, court takes into account the conditions of life and education of this person,

a level of mental development, other features of hisher individuality and influence of external parties.

“Social worker at all stages”, Andre Dunant, Consultant in Juvenile Justice, Geneva Switzerland

14+ Child protection system in Azerbaijan, UNICEF, 2005
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considered vital to introduce the system of social workers in Azerbaijan and to place one-two
social workers skilled and knowledgeable to the required degree with each commission
throughout the country.

Although according to the CC of Republic of Azerbaijan, the minors condemned of the crime
for the first time (girls and boys) to the imprisonment shall serve the time in educational
establishments of general mode and minors who have been earlier punished to the
imprisonment — in educational establishments of the strengthened mode.'*

Therefore, it is strongly recommended that the mechanisms and guidelines for application of
alternative measures as well as the set of such measures should be created and should be used
as widely as possible instead of punishments and placements with educational establishments
as the only reformatory measure currently used.

According to the Article 432.4 of the CPC of Azerbaijan, children are entitled to certain rights
and provisions during all stages of the criminal proceeding and court trials.**® However, the
majority of children noted that their parents have not been invited at early stages or not invited
at all; the commissions and lawyers never appeared and assisted them or monitored the
situation during the investigation or interactions with police, during trial and their stay in
isolator. Some children noted that they have been forced to sign the blank papers while in
police holding cells. Most of children from poor families have not had an opportunity to get
the lawyer or attorney as the parents could not pay for that. In most cases the
advocates/lawyers provided by state authorities on State’s expenses have not appeared and/or
have not fully participated in the defence and criminal investigation processes. Most of the
children interviewed, noted that during trial, pre-trial and investigation, teachers and/or
psychologist haven’t been there and they have never seen them at all stages. Majority of
children interviewed mentioned that they have been accused and forced by investigators to
confess the commitment of crime.

Article 432.1 of CPC of Republic of Azerbaijan provides the important provision on the
conduction of investigation by special departments or persons with relevant work experience
with minors. However, the definitions of what are those special departments or these persons
have not been provided. The research could not identified, however, whether there is any
specialized departments at local levels within the prosecutor’s office or police departments
investigating the criminal cases committed by minors. According to information received
during the meetings with the representatives of Ministry of Internal Affairs, the absence of
such specialised investigating units at local levels have been noted. Although there is a child
inspector officer within the police departments, however, it shall be noted that the majority of
these persons don’t have any juridical or legal background and they are not entitled to

145 Article 85.5, 85.5.1. and 85.5.2. of the CC of Republic of Azerbaijan

146 Article 432.4 of CPC of AR: At all stages of the investigation concerning the minor, the basic procedural
safeguards for the following rights shall be observed:

432.4.1. the right to receive information about the charge brought;

432.4.2. the right to refuse to make a statement;

432.4.3 .the right to be defended;

432.4.4. the right of the parents or other legal representatives to participate;

432.4.5. the right to secrecy.

432.5. The investigator shall ensure the participation of a teacher or psychologist in the conduct of
investigative procedures involving a person under 16 or a minor who shows signs of mental disability.
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investigate the criminal cases.

The research has also revealed the absence of special teaching or training units of juvenile
justice and also absence of textbooks or information on juvenile justice incorporated with any
existing textbooks within the system of Ministry of Internal Affairs, including the Police
Academy, Ministry of Justice, including two training and educational centres and Baku State
University law faculty. In general, the research revealed only two books on juvenile justice
published by local NGO “Azerbaijan Young Lawyers Union” (one on analyses of legislation
and second on international experience) and journal of juvenile justice which is the monthly
edition initiated by NGO Alliance for Children’s Rights since 2005. All these materials are
published in limited quantities and do not constitute the part of official education curricula of
the mentioned educational institutions.

Court work:

It is important to attract the attention to the problems of placing the child suspected or arrested
into the cage during the court hearings. In general, it would be enough saying that the court
hearing of child cases follow the same procedures and guidelines as the processes on adult
cases.’” Apart from being placed in cage during hearing, the court hearings are held in
“ceremonial” manner in “ceremonial halls” like “normal” court hearing which takes place for
adults and the children are brought with hand cuffs into the court hall by police officers.
Although the police, prosecutor or law describes by the potential danger from the side of
suspected or arrested child or person, however, it violates the rights of the child and person to
presumption of innocence because while in trial and while there is no court decision yet the
person is considered as innocent. And it is believed that the child surrounded by two guards
can not represent the public danger in court hall.**®

Also it is believed that the restrictive measure of arrest shouldn’t apply to minors and minors
shall be mandatory for house arrest, supervision of parents and legal representatives or placed
in borstal (boarding school type institution) or bail*. It could be applied and limited to most
severe and serious crimes that child is suspected to be a part or to be committed and when

47 Article 428.1 of CPC of AR: “The conduct of pre-trial proceedings, first instance and appeal court
proceedings and Supreme Court proceedings concerning minors shall be governed by the general rules of
this Code and Articles 428-435 of this Code.”

148 Article 21 of CPC of AR: Presumption of innocence:

21.1. Any person suspected of committing an offence shall be found innocent if his guilt is not proven in
accordance with this Code and if the court has not delivered a final judgment to that effect.

21.2. Even if there are reasonable suspicions as to the guilt of the person, this shall not cause the latter to be
found guilty. The accused (the suspect) shall receive the benefit of any doubts which cannot be removed in
the process of proving the charge in accordance with the provisions of this Code, within the appropriate legal
proceedings. He shall likewise receive the benefit of any doubts which are not removed in the application of
criminal law and criminal procedure legislation;

21.3 The accused shall not be obliged to prove his innocence. It shall be for the prosecution to prove the charge or to
refute the evidence given in defence of the suspect or the accused.”

149 Article 155.1 of CPC of AR: Restrictive measures (According to Article 154 of CPC of AR: arrest, house
arrest, bail, supervision, restraining order, personal surety, surety offered by organization, police supervision,
removal from office or position) may be applied by the relevant preliminary investigator, investigator,
prosecutor in charge of the procedural aspects of the investigation or court when the material in the
prosecution file gives sufficient grounds to suppose that the suspect or accused has:

155.1.1. hidden from the prosecuting authority;

155.1.2. obstructed the normal course of the investigation or court proceedings by illegally influencing parties
to the criminal proceedings, hiding material significant to the prosecution or engaging in falsification;

155.1.3. committed a further act provided for in criminal law or created a public threat;

155.1.4. failed to comply with a summons from the prosecuting authority, without good reason, or otherwise
evaded criminal responsibility or punishment;

155.1.5. prevented execution of a court judgment.
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there is a suspicion that a child would otherwise escape. And even in this occasion the judge
while ordering or approving the prosecutor’s request for isolation or detention of a child should
consider all the circumstances, including child’s behaviour, social status, background,
feedbacks from child inspectors and commissions on minors and protection of the rights of the
child. However, it is important not to consider the child as convicted one unless his/her
guiltiness is not confirmed by court and therefore the child can not be completely locked.
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PART VI: JUVENILES PRISON OR CORRECTION CENTRE FOR
JUVENILE OFFENDERS

There are two separate centres for boys and girls/women. Girls are kept in the women prison as
there is no separate prison for girls and this is explained by the very low number of girls
usually convicted of crimes and sentenced for deprivation of liberty.

The Juvenile Prison for Boys:

The conditions in the prison are not the matter of the particular concern, especially if compared
to other institutions in the country: boys sleep in a group of 10 people in open rooms, during
the days they are involved in sport, education and working activities. The prison has special
rooms for praying.

The prison has the special Isolator composed of two isolated cells where young people are kept
during two weeks period as “quarantine” before they are allowed to be with other juveniles.
This period is considered as isolation from the medical point of view (to get rid of the
infectious bugs they may have got while staying in investigatory isolators). And also to get the
information about their personality, learn about their problems and specific features. These
rooms have no windows and are locked. The concern over these cells has been raised during
the monitoring. This again confirms that the justice system is rather punishing than corrective.
This measure may be provided for adults, but it is believed that children according to the UN
CRC and international standard rules should be treated in different way.

During the period of research the following data was obtained:"°

According to article 120 of the CC of AR (murder): 8 children;

According to article 125 of the CC of AR (bringing a person to suicide) — 1 children;

According to article 126 of the CC of AR (deliberately causing a serious harm to health) — 6 children;
According to articles 149 and 150 of the CC of AR (rape and violent actions of sexual nature) — 18
children;

According to article 177 of the CC of AR (theft) — 14 children;

According to articles 180 and 181 of the CC of AR (burglary vo robbery) — 9 children;

According to article 234 of the CC of AR (illegal manufacturing, purchase, storage, transportation, transfer
or selling of narcotic and psychotropic substances) — 14 children;

According to article 318 of the CC of AR (illegal crossing of border of Azerbaijan Republic) — 1 child;

The detention centre has 30 staff members and for the moment of compilation of this report
had 60 imprisoned children (although the number of children imprisoned changes during the
year). All staff members — prison officers — are men, the only two women serves as the
secretariat in prison and not involved in work with children. It is revealed that the prison
officers don’t have any special education, information, skills and training to work with
children, to reveal their needs and problems, to help and assist children when needed. The
absence of women as prison personnel also influence the way the children are treated and the
overall situation with their problems.

The first important concern that the research has revealed is the absence of separation of
children according to the age and gravity of the crime. Therefore in one detention centre and in
one room you can find the child committed the murder or sexual violence and child who stolen
something, and also the child of 18 years old along with the child of 16 years old or 14 years

1% Azadligdan Mohrumetme Yerlorinin Miisahidesi Assosiasiyast, 25 may 2005-ci il
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old. It is of course the ground for the influence that happens from the older child or child with
harder crime to the child committed less serious crime and to the younger child.

It was interesting observation when the monitoring revealed that special boards with the
number of Criminal Code Article and with information on number of years to be served in
prison are fixed on the every child’s bed. From one hand it is useful to have a calendar to count
the term served and it can positively influence the behaviour of children while in the eve of
release, but from other point it looks like a label that child would see and look at every day and
whole day.

The absence of the psychologists as one of the major needed staff units is revealed during the
interactions with the children detained and also with the officers.
The detention centre is staffed with one doctor and one doctor-assistant. The health system
does not cause much concern. However, the provision of psychological rehabilitation support
needs to be considered as the immediate action for improvement.

Although the detention centre has its own school, many problems have been revealed. The
library in the centre is very old and most of the books are in Cyrillic alphabet. The lack of
scientific, scientific-popular books and textbooks have been revealed. The school is equipped
with very old equipment and furniture, the level of education observed is lower than in regular
schools.

It was revealed during the interviews and surveys provided among children in juvenile prison,
detention places and boarding schools that most of the children were committing crimes being
forced to do so by parents or even along and in cooperation with their parents or legal
representatives. However, the children were sentenced for imprisonment and deprivation of
freedom for different terms while parents and/or legal representatives were not accused and
punished. The statistical data provided by the State Agencies also indirectly confirms the
assumptions provided above:

In 2000 - 5, in 2001 - 3, in 2002 — 1 and 2003 — 4 people were convicted for the involvement
of children into criminal behaviour or in committing of crimes as the result of application of
Article 170 of the CC of Republic of Azerbaijan.

According to the rules and regulations, the person can be allowed to visit his/her parents at
number of cases under the supervision. However, no child has ever been reported to use this or
even been aware of such opportunity. It is believed that children in juvenile prison and
boarding schools who committed less serious and minor crimes with no major danger to the
public security can be and should be released from time to time to visit their own family,
parents, friends, etc. It can be a part of social rehabilitation and reintegration services as well
as it would provide the improvement of child’s welfare.
It is also important that most of the children from rayons are not visited by their parents or
relatives, because their families are from far rayons and the families do not have necessary
sufficient funds to afford frequent visits to the juvenile prison and boarding schools.
The special surveys and interviews organized by the NGO Alliance among the 60 children kept
in detention centre the following results have been revealed:

- 85% of children stated that all their rights have been violated,;

- 65% of all children stated that their rights were violated by police;

- 23% of all children stated that their rights were violated by third parties and
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- only 12% mentioned that their rights have not been violated.

- 63% of all children stated that they have been registered police department but
have not received any educational or other types of support;

- 60% mentioned that they have encountered the psychological and physical
pressure;

- 25% mentioned that they didn’t have any lawyer during the investigation while
in police custody;

- 19% mentioned that although they had been appointed by the lawyer, the
children saw them only once during court hearing and these lawyers didn’t get
into their cases as appropriate and even didn’t encounter with children regarding
their cases, i.e. their representation was formal,

The Prison for Girls/Women:

Although there is only one girl currently serving the sentence in the women prison, however,
despite that the prison deserved the attention for two important reasons. Firstly, the only girl
kept at this prison had been convicted for deprivation of liberty in 2001 together with her
brother on murder of their father. Since 2001, she has never attended a school or has received
any lessons according to her age. The prison authorities explain this as there is too expensive
to provide the education and other necessary services to a single girl-child.™*! It is important
however to note that it is the State’s obligation and responsibility under UN CRC and the Law
on Rights of the Child to provide a single child with education and other required services and
support according to the needs and age of the child.

Secondly, there are five children kept at this prison along with their mothers convicted for
different terms of imprisonment. These children are all under 3 years and according to the law
they would be only able to stay with their mothers till they are 3 years old. After that they need
to be transferred to boarding schools or placed on guardianship of relatives or foster families.
Most of the women interviewed do not want their children to be separated explaining that the
children would be kept in boarding schools for long time and can forget their parents, they
would not have the same level care as the mothers would provide for them and the mothers
would have very limited opportunity to see their children during the period of imprisonment.
These points were further researched and the results confirmed that the meetings of mothers
with their children placed in boarding schools happen very rare. The mothers need to pay
around 10 USD (50.000 Azeri manats) in order to get their children brought to the prison for
meeting. The women explain that these funds are used to pay to driver, for petrol and other
costs associated with that. There is another option according to which the imprisoned women
are allowed to keep their children with them in prison for three days. However, it happens even
rarer than organization of one-day meetings. And if a woman achieves to host a child for three
dayfézthen all women around tries to assist her by providing the meal, dresses, place for sleep,
etc.

Although the women in women prison have the opportunities to meet with their children or
keep the children with them for 3 days, however, such opportunity is missed for the children in
juvenile correction center. The juveniles in correction center has not even a special dedicated
room for the meetings with parents and the room where the parents or their legal
representatives can stay with them for the period of 3 days.

15! Report of monitoring visit, Azerbaijan Society for Reintegration of Women Served Imprisonment, 2005
132 Report of monitoring visit, Azerbaijan Society for Reintegration of Women Served Imprisonment, 2005
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PART VII: MINISTRY OF EDUCATION AS A PART OF JUVENILE
JUSTICE SYSTEM

The Ministry of Education has two boarding schools which are the part of wider juvenile
justice system at present:
- specialised boarding schools of children with misdemeanour (for boys and girls
separately);
- specialized boarding school for children committed crimes.

Specialised boarding schools of boys with misdemeanour:

This school is located in the Baku region and has 83 children at present, although the number
of children changes from year to year. The maximum number counted was in 2001-2002 as of
150 children. This school is designed for children with some misbehaviour but for those who
usually do not committed any crimes. The children in this institution are those captured by
police itself or by police based on the requests from Commissions, parents and/or schools.
However, the Commissions can themselves to send the children to this institution. The
majority of children kept in this institution were sent here because of begging, living in streets,
orphans, children with bad behaviour at schools. The children are kept here until 15 years old
as the schools can only provide education till the 9" grade. After that the children usually those
with no parents are subjected to be sent to the professional schools where they learn different
professions. However, if the child can not be educated or behaviour is not corrected while
he/she in this institution, the child can be sent to more strictly regulated closed type institution
or juvenile offenders in Guba rayon. The monitoring revealed that there is not doctor in the
boarding school, so no one looks after the health situation of children and provide necessary
treatment when needed.

Specialized boarding school for girls with misdemeanour in Sheki:

This type of institute is just like the one for boys described above but intended for girls only.
The problems associated with the above mentioned institutions for boys also apply to this girls’
institution as well.

Again the major problem is that this institution is located in destined locations and the children
are brought there from all over the country. Therefore the children are separated from the
families, relatives and legal representatives, and this is in direct violation with the provisions of
the UN CRC. The distant location of these institutions also prevents the continuous and ad hoc
monitoring visits by commissions, etc. The parents can not visit them often as the result of far
location, economic problems, etc. These factors lead to the further segregation of children,
traumatizing their psychological status, diminishing their social welfare, abandonment, social
exclusion of children from their own community and threaten their future development.

Specialized boarding school for children above 14 years:

The information about this institution was revealed by NGO Alliance during the preparation of
alternative report to UN CRC. This closed type institution is located far from Baku and
intended for children committed minor or less serious crimes and those who have been advised
for the corrective measures and transferred from boarding school for children with
misdemeanors. There are 26 children of 14-18 years who are kept in this institution. The only
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different of this school from above mentioned one is that children here can get the professional
or vocational training.

General terms:

Imprisoned minors carry out their term, depending on their age and the seriousness of the
offence committed, in reformatory settlements of both a general and intensive nature.
Conditions in these settlements do not comply with international standards and, therefore, on
the whole do not contribute to the reformation of the children, as the rehabilitation is usually of
a formal nature and is not aimed at the improvement of the minor and his realization of the
danger caused by his misbehaviour to the victims and to himself.

Regarding this issue, due attention should be paid to the special reform schools for juvenile
delinquents who cannot be sentenced because of their age (until age 14). The stay in these
schools is mandatory; the most severe measure is the isolation of children from society, and
their exclusion from the common family environment.

Without questioning the right of the state to institute analogous establishments aimed at the
prevention of juvenile delinquency, it is difficult to agree with the form of regime for the
children and the methods of reformation applied to them.

Children sent to such schools for a period of several years are in fact kept there longer.
Assessment of the conditions and results of the reformation or rehabilitation and reintegration
into society are not presented by any independent body or the court. And the commissions
which are entitled to oversee and monitor the child’s stay, welfare and changes in behaviour in
reality do not implement these activities. The principle of collective responsibility for
wrongdoing reigns in these schools. The children in these schools are subjected to corporal
punishment. Children are collectively deprived of rest, participation in cultural events,
meetings with their relatives, rights to receive food parcels, and correspondence.

Interesting finding was that the regeme in the boarding school for the children with
misdemeanor are like the regme in juvenile prison or children’s correction center. Children get
up early at 7:00 in the morning and ordered to go to bed at 20:00. They are not permitted to get
out of the institution and their leisure time is very limited.

Children’s personal mail is unlawfully opened by the school's administration, a breach of
privacy and criminal offence in itself. The children's letters addressed to their parents undergo
internal censorship; in the event that any complaints of the regime or personnel are discovered,
the letters are not sent to the addressees.

In addition to the fact that reformation in the above-mentioned conditions is not possible,
children who were kept in such schools are in desperate need of psychological rehabilitation
and social integration, which is not conducted.

Under circumstances of the economic problems, the state has little desire to spend money for
the humanization of penal systems for minors and for the analysis of the actual causes of
juvenile crimes; instead, it adheres to the "Soviet methods of reformation”, inherited from the
former USSR and, thus, disregards the welfare of society and child.
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PART VIII: SOCIAL REHABILITATION AND REINTEGRATION

OF JUVENILES AT ALL STAGES OF THE JUVENILE JUSTICE
SYSTEM

The complex of activities of social rehabilitation, psychological counselling and reintegration
into society of minors are the major concerns in Azerbaijan’s current juvenile justice system
and in generally within the whole system of State protection of children which must be
provided according to the UN CRC and Law on Children’s Rights of Republic of Azerbaijan.
The progressive and human line on reduction of imprisonment to minors (in case it will be
successfully implemented) challenges all existing system of preventive maintenance, whole
system of social support to children and their families in socially dangerous situation. Today,
unfortunately, once “failed” - teenager, as a rule, is forced to live inside the same environment,
which had driven him to the crime - with all following for the child and society consequences.
The problem is defined as situation of ineffective individual-preventive works with the minors
who are on the account for earlier crimes.

There is a problem of social accompanying of those minors-delinquents who were not sentenced
to deprivation of freedom; and there is also not less acute and nowadays basically not resolved
problem of effective, really “curative” social accompanying of those who served their term in
educational establishments or juvenile prison and returned home.

And there is special problem of those ones who was arrested being minor and is released after
age of 18 years — they are essential part, 50-70% from all released. Commissions on minors’
affairs and protection of their rights are not responsible for these “adults” at all. And actually
nobody among authorities is responsible for their social reintegration, although they are
absolutely not prepared for the life in the World out of the prison walls — just like orphans who
graduated from Orphanages. Human rights activists insist that law must determine for these
“adult” persons the benefits and necessity of special accompanying and support to the age of 22
years old (special protection), like now Law determines it for orphans.

In general the solution to a problem of effective psychological restoration and social
reintegration of minors-offenders raised in the given items may be in strategic reform of
Azerbaijan penitentiary system targeted at approaching the place of confinement of minor-
offender to place of his/her residence and at increasing the responsibility of regional and
municipal authorities and empowering the commissions — as it was discussed above. And
solution of this problem would assist to the solution of most important problem - to create in
regions of the Republic of Azerbaijan an effective system of preventive maintenance, social
accompanying, social rehabilitation of children and the families in social-dangerous situation
or for children in risk. For this reason the special social workers should be trained and
available along with psychologists at the level of every of rayons.

For the purposes of the juvenile justice the following stages are in urgent need for the social
rehabilitation and reintegration activities and psychological counselling:
- primary prevention/protection: children in their places of living, including
schools, families, communities with no involvement in criminal and other
misbehaviour;
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- secondary prevention: children previously involved to juvenile justice system
including those received the warning, paid penalty, released from juvenile
prisons or left the boarding schools, those who had interactions with police,
courts, commissions on minors and those received punishments other than
detention (educational influence, corrective works, community works, warning,
conditional release, etc.) (this should be done till 22 years at least for those
released from boarding schools and juvenile prison).

First, while considering the preventive or protection measures, it is important to note that State
must provide the protection and protect the rights and welfare of the children based on its
commitment to UN CRC and Law on Children’s Rights. The protection of children at local
levels is provided by Commissions on minors and protection of the rights of the children which
are based with executive committees in rayons. Although these commissions are entitled to
provide the protection of the children’s rights, control their behaviour, prevent the children’s
involvement in illegal actions and assist them in exercising their rights, however, this does not
happen due to number of objective reasons:

- Commissions are under the supervision of local authorities who are in major
cases violate the rights of the children;

- Commissions are staffed by two people — secretary and psychologist — who paid
small salary and required to implement too many activities and met too many
objectives while covering also whole rayons where the number of children can
exceed several thousands even in small rayons;

- Although commissions are entitled to get other professionals involved or assist
the commissions while they implement their own duties, however, in reality it
does not happen as professionals would not work voluntary based or for free.
The NGOs which can be of assistance in some cases are not involved at all.

- The staff members of the commissions are not people skilled or trained or at least
have never received the special education on how to work in commission and
deal with children’s issues.

- Commissions implement the punitive role rather than providing the protection
and assistance to children and preventive measures.

- Majority of people in commissions do not understand fully their duties,
responsibilities, level of influence and power which is granted to them. And it is
important to note that the power granted by law is really a huge one.

Another major methodological problem is the absence of the institute of social workers or
professionals who can provide the necessary support and assistance to children and design the
individual rehabilitation and reintegration and development plans for children in risk or
children who were previously convicted or imprisoned.

Although there are number of internationally confirmed experiences directed to provide the
social rehabilitation and reintegration of the juveniles, including the establishment of State and
municipal funded community rehabilitation services, this experience has not been applied in
Azerbaijan.

The Youth Resource Centres established by UNICEF and Ministry of Education could not
proved to play role in assisting with this difficult task. However, these resource centres can
become the basement for the rehabilitation and reintegration as well as primarily for the
preventive measures at rayon level.
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It is obvious that the NGOs can and should be involved to play more pro-active role in the
establishment of alternative day-care or community based rehabilitation and social
reintegration services for juveniles in risk. Numbers of NGOs have been involved in some
successful projects aimed at provision of social services and psychosocial rehabilitation
programs for children in risk, including drug users, victims of crimes, and juveniles in conflict
with law. But the independent assessment and evaluation of these programs have not been
provided and as the result the multiplication of successful programs has not employed.
Another important aspect is that children in juvenile prison and in both boarding schools
described above do not get any services from psychologist and no any socio-psychological
rehabilitation and reintegration services are provided while the children serve their sentence in
these institutions. Although, it is obvious according to law that the detention or deprivation of
liberty is the last resort measure directed to the correction of the child’s behaviour and not
intended just for punishment, however, the children are not a part to any social rehabilitation
and reintegration programs which start early in juvenile prison or boarding schools and which
should be continued and monitored to some extend and for some more time after the release of
children. As the result of the absence of such juvenile prison and boarding school based
rehabilitation and reintegration services and psychological counselling, the significant part of
children committed the crimes are being involved further in more serious criminal behaviour
and/r or commit the repeated crimes.

However, it is important to mention that staff of penitentiary system is involved in
organization of different activities, including theatrical performances. But it is seemed to be
initiated and/or organized by external parties, like NGOs and INGOs. “In the last period of
time, depressing news came from the confinement places. But on March 19, this year, a very
pleasant and unusual for our penitentiary system event happened in confinement organization
for women #4, located in Khatayi district. The theatre premiere took place in the given
organization and the convicts themselves performed the roles in that play. The given event was
held by the British Council. One thing should be said about the play that at the end of the
performance, when the performers were applauded and the diplomas were presented to them,
their faces shone with happiness. The performance ended with the following words of the
heroine: “For you we are only prisoners, but we are also mothers, grandmothers, friends,
sisters and daughters.” It is necessary to realize such projects very often, and especially state
bodies and other organizations have to pay attention to it, as these activities give prisoners an
opportunity to relax, to work in a team, to show their abilities...”***

153 “Why are reforms needed” by Sevindj Aliyeva, Prison Watch Azerbaijan Association, 2005
(www.azpenalreform.org)
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PART IX: RIGHT TO LIFE, SURVIVAL AND DEVELOPMENT

In 1997 the UN Committee on the Rights of the Child made a recommendation to the
Azerbaijan government to provide the analyses of the suicide rate among children and present
annual data concerning the number of suicide cases in Azerbaijan. However, despite this fact,
the Azerbaijan government has not made a significant improvement in this area. The data on
the suicides is not presented. The official answer by Statistical Committee to the written
inquiry by NGO Alliance was that the committee does not have any information for this
particular issue.

Less attention is paid by the state to ensure the right to life, survival and development of
children working/living in the streets. Although there is special program by Ministry of Youth,
Sport and Tourism and several independent NGOs, but there is no any substantial programs for
rehabilitation, medical treatment, social reintegration and education are developed and in place
for these children working and living in streets.

The general situation within the whole system intended for juveniles in conflict with law does
not provide the full range of necessary measures to ensure the child rights to life, survival,
security and development (see the appropriate sections above).

The children are at highest risk of becoming the victims of the different crimes committed by
adults. Although it is difficult to provide the precise number of children being abused,
exploited, raped, bitten, tortured, killed and being the victim of all other crimes, however the
analyses of the newspapers provide the sufficient ground to note that this is very important and
huge problem for the State. The daily reports in newspapers and the information provided by
courts and Ministry of Internal Affairs on the cases of crimes committed on children are
increased comparing with the previous years. However, the effective system of psychological,
social rehabilitation is not instituted and not readily available for children-victims of the
crimes. Although the CC and CPC of AR provide necessary grounds for the compensation to
be paid to children and their families and also for the necessity of psychosocial rehabilitation
of victims, however, it is not implemented. Most of the children have been known to be just
left with their families or relatives without any support and even medical care.

The absence of monitoring and assessment of lives of children by Commissions on minors’
affairs and protection of the rights of the children and Commissions on guardianship and
adoption has a huge negative impact on the situation with children in country.

Father raped his daughter

“The criminal case on the commitment of rape on 16 years old girl was considered by the Court on Most
Serious Crimes. The court convicted the father to 15 years of imprisonment. The father of the X. committed the
rape on her when she was 12 years old and then two-three times per week she was being raped during the last
4 years.

The mother of X. died in 1996 and after living some time with the grandparents X. and her brother were taken
from grandparents to the new house of their father. Father prohibited her to go to school since 2000 and in
half a year he committed a rape on her first time. He warned her not to tell any one as otherwise he would kill
her. It could be continuing for a longer time if the children had not chance to escape from house and run to
their grandparents. Grandparents called police and the father was taken. Now he would serve 15 years in
prison where he might expect the serious problem as the prisoners do not like the persons convicted according
to the article of Criminal Code on rape of children.”***

¥ “Zercalo” newspaper, #86, 7 May 2005
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As it is seen from above provided case study, the absence of legal monitoring by commissions,
as well as no-actions taken by school and neighbours had very serious negative impact over
children. There are many cases like one described above and it is a result of absence of child
protection system in Azerbaijan, the inefficiency of work by commissions at local levels and
coordination at national level. This is a result of inefficiency of the current system which is
needed to be changed and improved.

PART X: JUVENILES’ ACCESS TO APPROPRIATE
INFORMATION AT ALL STAGES OF JUVENILE
JUSTICE SYSTEM

There is no special procedure that would encourage children to request the information from
the government; it is not even being discussed as a possibility. Theoretically there is no age
limit for access to information. No official information is provided in child-friendly format.
During arrest and interrogation by the police, children are often not informed of their rights,
and this leads to numerous human rights violations. Information about the rights of the
arrested/accused child is not provided to him/her in written form, and no posters/brochures
with child-friendly description of their rights exist. At the outset of court hearings, judges
explain the rights of the accused but in most cases it is done very quickly and many children do
not understand the legal language used by the judge. During the hearings of cases involving
children by the Commissions on Minors’ Affairs and protection of the rights of the children,
neither rights nor procedural rules are explained at all. Children do not have sufficient
information about the mechanisms of protection of their rights.

Although children by the law have the rights to appeal to Ombudsman, Courts, President,
NGOs and Commissions on minors’ affairs and protection of the rights of the children,
Commission on Pardons under the auspices of President, European Court of Human Rights,
however, children do not know their rights, do not know how to do that and there is no one to
assist them. Several NGOs have helped children with the preparation of complaints, appeals,
requests, applications and other documents to different State bodies. Several NGOs are
involved in teaching the child rights to children through summer camps, debate programs,
peer-to-peer education programs. However, it is obvious that this is not enough and can not
meet the needs in this field. The special mechanisms should be established in order to provide
the children with necessary assistance related to the independent protection, monitoring and
representation of their rights. It is strongly believed that there is already a necessity for
establishment of independent monitoring body — Ombudsman or Commissioner for Children’s
Rights — in Republic of Azerbaijan.
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PART XI: PROTECTION FROM TORTURE, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT WITHIN THE
SYSTEM OF JUVENILE JUSTICE ADMINISTRATION

One of the achievements during the reporting period was the amendment to the Criminal Code
and Criminal procedure code, which became effective in 2000. The amendment contained a
definition of torture that is similar to the one specified in Article 1 of the UN Convention
against Torture. However, it lacks some serious substantive elements; for instance, there is no
reference to pressure exerted against a third person.

Torture and physical abuse are still widespread and are major human rights concerns. Children
and young people are often subjects of torture and cruel treatment. According to the interviews
taken in juvenile prison, about 75% of the minors in prison reported that they were beaten and
threatened during the pre-trial stage and while in police holding cells, approximately 20%
admitted being threatened, and only 5% stated that they were not subjected to torture. A
majority of those subjected to physical abuse said it occurred during the first couple of days
following their arrest. These percentages may not accurately reflect the gravity or the
frequency of this type of treatment as some of the minors may not have felt comfortable
sharing their experiences regarding the pre-trial stage.’*

Physical abuse and threats are used by the police in order to force children to confess and also
to take responsibility for crimes they may even did not commit. The majority of torture cases
take place when a child is kept in police custody, in the Temporary Detention Facilities of the
Ministry of Internal Affairs. To get a meeting with family members, those arrested need to get
permission from the investigator. None of the children in detention said that they had a lawyer
immediately after their arrest. Most of the suspects see a lawyer at the moment of or after the
charges are formally lodged. Many of the young people reported that they met with a lawyer
only twice, at the beginning of the investigation and in court. They remarked that the attitude
of lawyers was very formal. In some cases, the lawyers were present only during the court
hours and never had private conversations with the accused children. It should be also
acknowledged that often the legal consultation provided by defence lawyers is of low quality,
especially in lower paid cases.

Existing complaint procedures are lengthy and inefficient. Children and their parents are afraid
to complain to the prosecutor or other bodies fearing police retribution (and increased cruelty).
Most often, prosecutors and high-level Ministry of Interior officials deny any allegations and
state that torture has not been proven in any cases.

If an accused testifies during a court hearing that torture was used by law enforcement officers
to force a confession of guilt, the judge will only request the testimony of said police officer.
The officer officially denies the use of force and the court hearing continues. Defence lawyers
and human rights organisations contend that such practice is widespread and that there have
been no proper investigations of allegations of torture.

'35 Survey on assessment of situation of juveniles in conflict with law, “El” development programs centre, 2004-2005
Research study on situation of juvenile justice in Azerbaijan, NGO Alliance for Children’s Rights, 2005
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It is important to note that the lawyer or child can request a medical or other type of
psychological expertise to be provided, particularly in the case of torture or inhuman treatment,
but again the decision to approve or reject the expertise is made by investigator, then by
prosecutor and if the person applies to court by judge. But when the appeal comes to judge,
there is already nothing to reveal by medical or other type of expertise. Also the child or
lawyer can order the medical expertise on his/her own expenses, the investigator and judge
may not take their decisions into account. Considering the above mentioned, the emerging
concern is made towards the changing the situation and giving the child an opportunity to
request immediate remedy, medical expertise and support, public monitoring in case of torture,
degrading and inhuman treatment.

Children in state residential educational institutions:

Punishments used in different institutions such as orphanages and special correctional schools
are often plagued by degrading treatment. The lack of a clear definition of rules and
punishments has resulted in a system of misunderstanding and chaos. In the orphanages visited
during the monitoring carried out by the NGO Alliance and its members in 2001-2005 the
following punishments were reported to be used: beating, whipping with a belt, forcing to walk
on the knees, hitting the back of the head, deprivation of food if late for a meal. Manual labour
is used as punishment in all institutions: cleaning grounds, toilets, cleaning up after animals,
and washing floors. In one institution, some children were confined to a bed for an entire day;
while in another, children were locked in a storeroom with confining doors.

Collective punishments and mostly as the corporal punishments are often used; if one child is
disobedient, the whole class would be punished. The children remarked that often they could
be punished for disagreeing with the educator. The same situation has been reported in all the
orphanages. With no effective complaint procedures, children have no possibility to complain
about cruel treatment, and no measures are taken to protect children in institutions. No any
independent body observes, monitors the situation and employs necessary actions to prevent
these cases and protect the rights of the children. The commissions on minors’ affairs and
protection of the rights of the children which are entitled to do so are not capable and in reality
do not implement the full range of duties granted to them by Law.
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PART XII: WORKING TOWARDS THE INTERNATIONAL
STANDARDS FOR THE IMPLEMENTATION OF JUVENILE
JUSTICE IN AZERBAIJAN

So the major problems of whole juvenile justice system is that the current system is rather
punitive than restorative. The changes in juvenile justice system should be administered in a
way that it will provide the restorative justice towards the children. It is suggested to be done
in the way of creating special juvenile justice body — Juvenile or Family Courts — in
Azerbaijan. These courts should be staffed by specially trained, education and knowledgeable
judges with the knowledge on international standard rules on administration of juvenile justice
and with the necessary skills and experience of dealing with the children in completely
different manner.

A possible step in reforming this sphere of social life is the adoption of new Law on Juvenile
Justice and bodies and agencies in administration of Juvenile Justice. The separate Law is
needed in order to provide the legally defined differing approach to cases of minors and in
order to define all the procedures starting from pre-arrest, arrest, pre-trial, trial and detention,
and then release in this one law, which would create favourable ground for monitoring, control
and overseeing the implementation of the Law and any violations occurred.

Part 12.1. General recommendations for the improvement of juvenile justice
administration in Azerbaijan
- Revise the justice system dealing with cases involving minors and undertake a range of
actions including amendments to the legislation, development of practices, training for
personnel to take children out of the general justice system and create a separate juvenile
justice system;
- Create separate juvenile or family courts or adopt a specialization of judges within the
regular courts;
- Provide the access to education for even a single girl child serving imprisonment in women
prison;
- Improve the school facilities and teaching level at the juvenile correction centre and women
prison;
- Re-structure the Commissions on Minors Affairs” and protection of the rights of the child in a
body that would provide support for children and families in need, removing all punitive
functions from the commissions’ mandate and granting that to juvenile courts and specialized
judges.
- Immediately transfer to the courts the competence of sending children to special correctional
schools and to centres of rehabilitation and adaptation of minors;
- Reform special correctional schools into open and semi-open institutions to function in
accordance with international standards;
- Ensure the respect for basic rights immediately after the arrest and right to habeas corpus in
relation to children who are put in Reception-Transit Centres for Children and to special
schools;
- Ensure that pre-trial detention is used only in exceptional cases:

e the gravity of crime a child is accused of cannot be the only reason for applying pre-

trial detention;
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e other measures should be considered first and the reasoning why they can/cannot be
applied should be described in written form by the investigator, prosecutor and judge;

- Ensure access to a lawyer at all stages and eliminate all obstacles in regulations and
practice when a defence lawyer’s actions depend on the decision of an investigator;
- Urgently improve conditions in pre-trial detention, including Temporary Detention Facilities
(KPZ) of the Ministry of Internal Affairs;
- Ensure that the terms of pre-trial detention are respected, are as short as possible, and that
children are separated from adults at all stages.
- The special youth prison shall be established as the separate entity in order to accommodate
the young offenders between the ages 18-25.
- The children who achieve 18 years while in juvenile prison shall not be transferred to the
adult prisons and shall not be placed with adults in any other penal facilities. Otherwise, these
children shall be granted the special rehabilitation and reformatory measures or placed in
special penal institutions for young offenders.

Along with the process of the separation of juvenile or family courts:

- Ensure efficient, regular monitoring of implementation of recommendations in relation to the
examination of cases involving minors by the Supreme Court and local courts;

- Adopt necessary changes to the criminal procedure code to ensure that representatives of the
child (parents, pedagogue, psychologist) can be present during any interrogation of a minor
independently of his/her status (as witness, accused, victim);

- Urgently revise the list of possible punishments applied to minors and introduce other
possibilities of punishment (except the deprivation of liberty) in relation to children aged 14-
16 years old;

- Exclude “arrest™ (short term detention) as a punishment that may be applied to minors. Or,
change the substance of ““arrest” and ensure that the basic rights such as contact to the
outside world are respected;

- Revise the criminal legislation and humanize it; urgently shorten the term of imprisonment
for minors, especially in case of theft and car theft;

- Ensure the respect of the principles of fair trial aiming for reasonable time and of finality of
court decisions;

- Ensure the respect of Criminal procedural legislation, and abolish practices of taking
explanatory notes before the first interrogation;

- Change the court room environment, including not placing accused children in a cage during
court hearings.

- Ensure the access of children to quality translation services at all stages of examination of a
case if needed.

Part 12.2. Practical recommendations related to improvement of performance of
Judiciary, Police, Lawyers, Prosecutors, Educators and staff of Penitentiary
Institutions:

- Adopt detailed guidelines for courts on using the CRC and other international human rights
instruments;

- Provide in-depth training for judges, commissions on minors, prosecutors, police officers and
defence lawyers in cooperation with national and/or international organizations on the CRC
and its implementation in the domestic legal system and on UN international standards of
administration of juvenile justice, including namely UN standards on administration of
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juvenile justice (Beijing rules), Rome principles, Riyadh guidelines, Tokyo guidelines;

- Revise the process for screening judicial candidates. The CRC and UN international
standards on Juvenile Justice (Beijing rules) as well as Tokyo rules and Riyadh principles
should be included in the tests for those who are going to become juvenile judges.

- The practice of additional investigation should be abolished as it violates the principle of
presumption of innocence;

-Encourage public control over all places of restriction/deprivation of liberty and efficient
complaint mechanisms.

- Ensure that lawyers, future judges, police officers and representatives of commissions have
got the special education, part of their overall institutional education and/or education
through the courses of improvement of qualification in the area of juvenile justice.

- Provide the adoption of the Child Criminal Code, after the thorough review of present
legislation is conducted and shortcomings of current legislation and practice are identified
and remedied;

- To pilot Juvenile or Family Courts in several rural and urban regions of Azerbaijan as the
important mechanism for the administration of juvenile justice;

- To provide the education and training programs for representatives of Ministry of Justice,
Ministry of Internal Affairs, Ministry of Social Affairs, Ministry of Education, judges and
prosecutor’s office, social workers, NGOs, commissions on minors and protection of the rights
of child on all aspects of juvenile justice;

- To draft the law and/or the amendments to existing legislation to provide an establishment of
Juvenile Courts in Azerbaijan;

- To organize the cooperative and interdependent work of judiciary system with the education
and correction system, which would include the education institutions for children in conflict
with law, closed type correction centres and special institutions for children with criminal
behaviour;

- To decrease the period of detention in isolators (S1ZOs) for children in comparing with
adults;

- To provide necessary provisions in the law and guidelines for the granting of supervision or
house arrest for children suspected of committed crimes as alternative to the arrest and
placement in isolators or temporary detention places;

- To provide the necessary provisions in the law and guidelines on the institutions of placement
of a child suspected in committing a crime in borstal (educational institution type “isolator”
with teachers, psychologists and access to parents and legal representatives ) instead of
placing a child in isolator;

- To provide the monitoring of performance of advocates and initiate necessary investigations
over the actions violated the rights of the children and provisions of the Law on Advocates of
Republic of Azerbaijan;

- Investigate the torture and inhuman treatment cases committed by state agencies
representatives at all levels of juvenile justice administration and ensure that guilty officials
are brought to court and punished, and children victims of these events receive proper
compensation;

- Promote civil rights and liberties in all types of institutions in the Republic of Azerbaijan,
abolish unlawful censorship, revise the daily schedule so that it will respect the children’s
right to privacy;

- Ensure access to information through informational leaflets and posters in police and in
institutions.
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- Undertake efforts to increase awareness by children in institutions of their rights, the bylaws
of the institution, and the rights and the limitations of authority of administrators and other
personnel;

- Change the performance criteria for police work to ensure that they do not use torture in
order to achieve higher rates of confession;

- Ensure that every testimony received from a child during a trial which indicates use of
torture during the pre-trial stage is properly investigated;

- Ensure access to a lawyer and contact with families at all stages of criminal investigation,
especially when restrictions on liberty are applied in any form.

- Ensure the proper investigation of the ethical behaviours of lawyers on their actions or
absence of any necessary actions to protect the child and fully participate in the trial, pre-trial
and court hearings and while in police custody.

- Improve the sanitary conditions in Temporary Detention Facilities and other incarceration
places and ensure the possibility of monitoring by civil society;

- Urgently address the inappropriate use of restraints in psychiatric hospitals and establish
guidelines for the use of restraints in psychiatric hospitals;

Practical recommendations related to improvement of performance of

Commissions on Minors’ Affairs and protection of the rights of the children:

- Urgently re-structure the Commissions on Minors Affairs and protection of the rights of the

children and the Inspectorates on Minors’ Affairs within the Police Departments and orient

them towards providing practical support to disadvantaged children and families, i.e. children
in risk;

- An each commission should be staffed by at least 5 personnel: head of commission which
can be professional lawyer or social worker (completely dedicated to the work of
commission and not just the deputy of the Mayor who is dedicated to many more other
“most™ important duties and responsibilities), psychologist, two social workers or one
social worker and one lawyer depending on the profession of the head of commission, and
also secretary or office manager keeping the files, records, disseminating the information,
etc.

- Commissions should be working as independent bodies providing the quarterly reports to
the Mayor and municipalities, Cabinet of Ministers and shared with community and also to
the Ombudsman for Children’s Rights which should be also created as an independent
monitoring and protection body for children’s rights.

- Commissions’ staff should be professionals, trained, skills and knowledgeable and
experienced in work with children and for the children and not just for the sake of
punishment measures;

- The decision making power should be taken off from the commissions and should be
granted to juvenile courts where the professional judges can decide what to do with child
on certain case, i.e. the situation when the commissions composed on psychologist and
secretary makes a decision to send a child to boarding school should be avoided and
completely eliminated;

- The special database with all relevant information provided by commissions should be
established. This database should contain such data as numbers of children dealt with by
commissions, types of offences committed, decisions made, provision of any services for
redirection of children to residential institutions, adoption or guardianship, social and
community works, rate of repetitive offences and many other indicators. The State Statistic
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Committee should be requested that in the forms which are completed by executive
committees, more complete and thorough information related to situation of children dealt
by the commissions to be included. It will help to monitor and oversee the situation and
provide necessary preventive and supportive measures to reveal sometimes hidden or latent
problems in particular rayons. It would also help to monitor the efficiency of work of
Commissions themselves and assist in the building the networking, sharing of experiences
and best practices among the commissions.

- The special monitoring body assigned by Cabinet of Ministers/State Committee on the
Children’s Problems or Ombudsman for Children’s Rights should be able to independently
monitor the work of commissions in rayons through the interactions with children, their
parents, schools, police officers and other interested parties.

- The special guidelines for the preparation of reports quarterly compiled and submitted by
Commissions, should be created in order to require the commissions’ representatives to
analyse the situation and propose the necessary set of measures to be undertaken to change
the situation to better.

related to implementation of the UN Convention on the Rights of the Child and
other international documents on juvenile justice:

- Increase monitoring efforts of the implementation of the CRC by all relevant state actors;

- Encourage monitoring of the implementation of the CRC by NGOs. Special attention should
be paid to the access of NGOs to the following institutions: Temporary Detention Facilities of
the Ministry of Interior, Pre-Trial Detention Centres (SIZO) of the Ministry of Justice, prisons
and other detention facilities, special correctional schools, psychiatric hospitals, and
orphanages;

- Gather disaggregated data on different aspects of children’s lives. Ensure public access to
the information related to the situation of children, including children in detention. If
necessary, revise relevant by-laws;

- Ensure the effectiveness and accessibility of complaint mechanisms that children can use in
order to protect their rights and that can also be used by children’s rights advocates and legal
representatives.

- To establish the special education program on administration of juvenile justice at Baku
State University, Nakhchivan State University, Training and Education Centres of Ministry of
Justice and Police Academy and other private high schools;

- To exert greater control over the reformation, rehabilitation and psychological counselling
and social reintegration processes of minors while serving the sentence and continued for
some time immediately after release;

- To review the punishment in the child's best interests, airing at the child's improvement and
not just punishment;

- With the aim of preventing a repetition of crimes, to introduce into the courts a probation
service of individual work with the children who is in conflict with the law, in order to
effectively improve their personalities;

- Humanization of methods of work with the imprisonment or of the forced measures of
reformation through persistent observance of the human rights and the rights of the child;

- To launch an objective inquiry and evaluation services to reveal the deep causes of juvenile
delinquency and to establish an efficient state policy to overcome it.

- Create mechanisms to encourage children to express themselves, especially in institutions,
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medical establishments, schools and courts;

- Review the legislation to remove legislative obstacles to creating organizations by children
themselves;

- Create effective complaint procedures for violations of the civil and political rights of
children.

- Revise and control the punishments used in different institutions;

PART XIII: LIST OF ISSUES TO BE RAISED BY UN COMMITTEE
ON CRC TO GOVERNMENT DELEGATION OF REPUBLIC OF
AZERBAIJAN

It would be helpful to ask the government of the Republic of Azerbaijan to:

- Provide concrete examples (hames and details of cases) of when the Convention was brought
in courts (and used as a reference in a court verdict/decision) if such cases exist;

-Provide concrete examples of cases when the CRC was used by prosecutors and other state
bodies as a ground for complaints/cases to the courts to protect the rights of the child or
prevent the imprisonment or other type of punishment which would be in contradiction to the
CRC and other UN international standard rules on administration of juvenile justice;

- Provide information on how the Resolution on Judicial Practice of the Supreme
Court/Plenum of Supreme Court, Appeal Court and Constitutional Court is implemented, e.g.
provide concrete references of cases involving minors which were considered by the
chairperson of the courts.

- Provide the number of children who became the victims of crimes during 2003-2005 and the
medical, psychological and social services provided to them as well as amount of
compensation paid to them or their families and relatives.

- Provide the figures on how many children independently applied to Commissions on minors’
affairs and protection of the rights of the children and Commissions on guardianship and
adoption and what were the main complains.

- Provide the concrete information on measures undertaken by Azerbaijan in relation to the
implementation of UN CRC Optional protocol on sale of children and as the follow-up to
Yokohama Conference on Sexual exploitation of children and child pornography.

- Provide the information on number of children appealed to Courts of Republic of Azerbaijan
and Ombudsman for Human rights and the main areas of complains.

- Provide information on the number of State run or State supported psycho-social-medical
rehabilitation centres designed for the children-victims of crimes, where they are located and
how many children so far have used the services of these centres.
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