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Corporal punishment in the home

Corporal punishment is lawful in the home. The Children and Young Persons Act allowed persons having care or control of a child to administer reasonable punishment. This has been replaced by the Children Act (2001, in force 2002), which makes no mention of “reasonable chastisement” but does not explicitly prohibit corporal punishment by parents and it is presumed that reasonable chastisement is acceptable. In 2006, the Government announced it was set to review the Children Act 2001 to strengthen children’s protection from violence. 

Children are protected from “excessive” use of force by article 241 of the Penal Code and from grievous bodily harm by article 234. The Draft Constitution (2004) prohibits corporal punishment in article 45 of the Bill of Rights.

In a survey of 500 women aged 18-24 concerning their childhood experiences of violence, published in 2006, 99% reported experiencing physical violence.
 Beating with an object was the most prevalent form of physical violence (80.8%), followed by punching (59.5%), hard work (43.8%), kicking (39.6%), being denied food (35% ), being choked/burned/stabbed (20.5%), being locked or tied up (14.3%), and having spicy/bitter substances put in mouth (12.3%). Girls were found to be most vulnerable when aged 10-13 years, and more than half the cases of hitting/punching and beating with an object resulted in “bruises or scratches, broken bones or teeth, or bleeding”. In 2005, a survey of 267 adults and children and interviews with parents, teachers and children found that the most frequent forms of physical discipline used on children were smacking (78.8%), pulling ears (68.8%) and cuffing (61.5%).
 Other corporal punishments included forcing a child to kneel on a hard floor (45.9%), tapping (43.3%), forcing a child to stand in the sun (33.2%) and burning fingers (19.7%). And a 2004 survey by Population Communication Africa reported that over 60% of children believed that they had been or were being physically abused at school, including being slapped in the face, being hit on the body with a cane or stick, and being beaten, kicked or punched or otherwise physically bullied.

Corporal punishment outside the home
Corporal punishment was prohibited in schools by Ministry of Education legal notice No. 56 pursuant to the Children Act in 2001. Guidelines on alternative forms of punishment were launched in March 2005. The Draft Constitution prohibits corporal punishment in schools and institutions (article 41).

In the penal system, corporal punishment is unlawful as a sentence for crime and as a disciplinary measure in juvenile detention centres. However, as at 2005 provisions allowing for corporal punishment in the Prisons Act, the Prisons Rules, the Borstal Institutions Act, and the Borstal Institutions Rules had yet to be repealed. In May 2006, proposed amendments to the Prison Act seeking to eliminate corporal punishment from the prison and penal system were under discussion.

Corporal punishment is prohibited in institutions under the Children Act, but there is no explicit prohibition relating to other alternative care settings. Regulation 6 of the Children’s Department internal rules and regulations for the administration of children’s institutions, which allows corporal punishment, has been repealed. The prohibition of corporal punishment in the Draft Constitution (see above) would apply.

We have been unable to ascertain the legality of corporal punishment of children in the workplace. The provisions in the Draft Constitution (see above) would apply.

Following its examination of the state party’s initial report in 2001, the Committee on the Rights of the Child expressed deep concern at the continued use of corporal punishment in schools, the juvenile justice system, the family and in care institutions (CRC/C/15/Add.160, para 33). The Committee recommended that the state party “take legislative measures to prohibit all forms of physical and mental violence, including corporal punishment, in the juvenile justice system, in schools and care institutions, and in the family”, “monitor the ban on corporal punishment in schools” and “reinforce its public awareness campaigns to promote positive, participatory, non-violent forms of discipline as an alternative to corporal punishment at all levels of society” (para 34). In 2005, the Human Rights Committee “welcome[d] the information that Kenya has now prohibited all forms of corporal punishment of children” (CCPR/CO/83/KEN, para 6), though we understand this refers only to settings outside the home/family. We hope the Committee on the Rights of the Child will now urge the state party to pursue its progress in prohibiting corporal punishment of children by introducing legislation which prohibits its use within the home, for example through the proposed review of the Children Act 2001, by completing the repeal of legislation providing for corporal punishment in the penal system, and by ensuring corporal punishment is also prohibited in employment settings.
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