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0.0  ACRONYMS
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Children Act
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Child Protection Unit
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Free Primary Education
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International Criminal Court  
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Kenya National Commission on Human Rights
MDG


Millennium Development Goals
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National Council for Children Services
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National Security Hospital Insurance Fund
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National Social Security Fund
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Optional Protocol on Sale of Children
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Orphaned and Vulnerable Children

OVP & MHA
Office of the Vice President and Ministry of Home Affairs
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Provincial Administration

PMTCT


Prevention of Mother to Child Transmission
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Persons with Disabilities Act

TBA


Traditional Birth Attendant
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United Nations Convention on the Rights of the Child

UNICEF`

United Nations Children’s Fund 
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Voluntary Counseling and Testing

0.1
FOREWORD

The submission of this report to the UNCRC Committee is yet another testimony of the key role that NGOs play in protection of children in Kenya. This is the second complimentary report to the state report which NGOs played a pivotal role.

The report is meant to strengthen the state report as it identifies gaps in the existing structures and makes recommendations on how best to address the gaps. It is our hope that the report will act as a further guide to enrich the existing statutes touching on children issues and lobby for their implementation. Most of the Legal procedures in Kenya are in place, but lack implementation.

We are optimistic that implementation of laws and regulations governing the very existence of Kenyan children can be realized.  It is our joy to see children go to school, have excellent medical facilities, actively participate in matters concerning them and level of neglect and abuse checked.

On behalf of children agencies, children and other stakeholders in Kenya we would like to thank all the people and institutions that participated in collecting and collating data and information for development of this report.

We thank ActionAid International Kenya and UNICEF KCO for the financial support without which we would not have been able to compile this report.

Ms. Jane Mbugua,



Mr. Timothy Ekesa

Legal Consultant




Executive Director, KAACR,

Chairperson, NGO CRC Committee


Secretariat of NGO CRC Committee

0.2 Background

In November 2005, the Kenya Government submitted to the UN Committee on the Rights of the Child in Geneva the second State Party Report on the implementation of the Convention. The process of preparing the report was quite inclusive with participation from children and civil society organizations. The State Party Report is a candid endeavour by the Government in proclaiming the steps it has taken in breathing life to the provisions of the convention since the first State Party Report was submitted.

However, a closer scrutiny of the State Party Report by the Kenya NGO CRC Committee has revealed certain gaps. It is against this background that the Coalition saw the prudence in preparation of a Complementary Report. It has been termed Complimentary because it highlights both positive and negative issues in implementation that the Government failed to highlight in its report. Key amongst this is the enactment of the Children Act (Cap. 586, Laws of Kenya) and other laws and policies that provide a broad facilitative framework for the respect, promotion and fulfillment of the rights of children.  However, the Government’s failure to enact several bills and launch policies that would go a long way in the implementation of the UNCRC in the country has meant that children rights remain unfulfilled to a large extent. Similarly, the Government is falling short in implementing some of the provisions contained in the enacted laws and formulated policies. 

This Complimentary Report addresses almost all the articles under the eight clusters providing additional information that cements the gaps and also adds flesh on some of the issues highlighted by the State. Beyond this, recommendations are offered to provide the way forward in the implementation of the CRC. It is hoped that this report, beyond complementing the Second State Party Report, will be a useful tool in future planning on the rights of children in Kenya.

The Kenya NGO CRC Coalition brings together over 20 NGOs and Networks working for and with children in Kenya. Its purpose is to monitor and report on the implementation of the CRC.

0.02: 
Methodology

This is a complementary as opposed to an alternative report. The same builds on the second Kenya State Party Report to the United Nations Committee on the Rights of the Child. It is worth noting that the second State Party Report was prepared by the Government in collaboration with NGOs and children in Kenya.  The State Party Report forms the springboard for the NGO complementary report. The report seeks to highlight and affirm various statements in the country report, fill in information gaps and provide the status as at December 2005. The report follows the United Nations Committee reporting guidelines and reflects an assessment of policy and legislative framework, implementation, gaps and recommendations.

The approach adopted involved a composite of approaches. An analysis of various key documents was undertaken; the State Party Report was assessed in detail against the Concluding Observations issued after the first State Party Report was discussed; and following the approach laid down in the United Nations Committee Reporting Guidelines. Gaps with regard to compliance with the reporting guidelines and implementation of the concluding observations were identified and are contained in this report. Other documents referred to in this analysis include reports from children’s workshops in all regions of the country and all other reference material used in compiling the second State Party Report. 

In addition, research was carried out and extensive oral interviews conducted with key officers in Government ministries involved in compiling the State Party Report, NGOs dealing with children, teachers, parents and children. These form the bedrock of the complementary report. Their input especially on developments since the second State Party Report was submitted is invaluable. 

0.3 Executive Summary

All the thematic groups are addressed in this complementary report. The sources of information are footnoted and a thematic bibliography annexed.

General measures of implementation:

The Government is commended for the facilitative provisions that have been provided through the enactment of the Children Act (Cap 586, Laws of Kenya) [CA] and other laws that lay beacons on the path of implementation of the CRC. However, several key bills that were published with similar intention have not been enacted. Key amongst these is the draft Constitution which sought to cement the rights of children et al in the highest law of the land. Similarly the legislative (about 52 statutes) and policy framework has not been evolved to read in tandem with the Children Act. At the institutional level, the roles of the National Council for Children Services (NCCS), vis-à-vis those of the Department of Children’s Services (DCS) are not well understood occasioning delay in implementation of programmes and duplication. Similarly, the Kenya National Commission on Human Rights (KNCHR) does not have an explicit thrust in its activities towards the rights of children. It is also incapacitated by limited resources. Area Advisory Councils (AACs), which represent the NCCS at the grassroots level, have not been constituted in all districts and where they exist, their activities are breached by an inadequacy of resources.  The resources that have been provided for children with laudable increment have, however, not been pegged on a rights programming perspective and therefore their impact cannot be measured. Similarly a culture of wastage, corruption and bad governance coupled with impractical conditions from donors and a heavy foreign debt, steals away valuable resources from the children of Kenya.

· It is recommended that: 

1.
the Government enacts without further delay the proposed laws and policies and move towards their implementation. This includes the proposed new Constitution which many feel has made major gains for children. 

2. the roles of the NCCS and the DCS need to be clearly spelt out to facilitate smooth implementation of the rights of children. 

3. the Kenya National Commission on Human Rights (KNCHR) should also set up specific programmes for monitoring the rights of children. 

4. the Government should allocate resources to children based on a rights perspective to guarantee their best interests and equity. This should also be guided by the Government’s commitment to attain the Millennium Development Goals (MDGs). To achieve this, the Government should also renegotiate policies entered into with International Donor Partners like the World Bank and the International Monetary Fund (IMF) and which have resulted in conditions that curtail access of resources to children. These include huge debt burdens
 and policies that prohibit the Government from recruiting civil servants, including teachers. The donors and the Government of Kenya should agree on a bold and suitable strategy.
 

5. The Government should also tackle the current culture of wastage whereby resources are invested in wasteful projects such as purchase of expensive vehicles for use by ministers and other senior officials instead of investing them for the welfare of children. Similarly the Government must scale up the fight against corruption and poor governance.

Definition of the Child: 

A child has been defined as any person under the age of eighteen years in the CA. However, there are a number of challenges ranging from a multiplicity of definitions of a child based on different socio-cultural perspectives. Certain laws also have different provisions, which cause hurdles in protection of children based on the legal definition. For instance certain laws allow persons under eighteen to get married whereas the CA forbids any child from engaging in marriage.

(
It is recommended that community based education programmes be established to sensitize the public on the legal definition of a child. Similarly, laws that are not in consonance with the CA as relates to the definition should be amended without further delay.

General Principles of Implementation: 

Beyond the commendable legal pronouncement in the CA protecting children from discrimination, it is noted that this is still ongoing. Due to inadequate legal and policy guidelines to support the CA and underlying socio-cultural antecedents; girls, children with disabilities, children born out of wedlock and those from minority groups are still discriminated against. Similarly, the Government has provided the facilitative provisions for safeguarding survival and development of children. However, it is evident that with the lack of adequate nutritional provisions to children that threatens their livelihoods and rising insecurity of which violence is at times is directed at children, the lives of children are under threat. As of 2004, 19.2 % of all pre-school going children suffered from mild anemia, while 54.2 % of the same age group suffered from severe anemia. 50-60% of all school-going children lack Vitamin A as well as zinc.

 In the same vein, it is commendable that the Government has taken measures beyond the CA to ensure society respects children views. National Guidelines for Child Participation are in the process of finalization. This has been done through the efforts of the NCCS and Civil Society Organizations (CSOs). However, many challenges to this right still subsist; particularly at the socio-cultural level.

· It is recommended that:

1.
implementation of laws such as the Persons with Disabilities Act (PWDA) that would further protect children with disabilities against discrimination be scaled up.

regulations that would facilitate the enjoyment of the rights of children from minority groups 

as provided for in the CA be put in place by the Minister in charge of children issues. 

2.
the Government should also enhance security in volatile areas such as Marsabit and West Pokot and ensure that the root causes of clashes are addressed and eliminated once and for all.

3.
the National Guidelines for Child Participation should be finalized and awareness created on their existence as well as importance for the benefit of the general public. 

4. educational programmes aimed at changing societal attitudes on the views of children should be put in place by the Government in collaboration with CSOs.

Civil Rights and Freedoms: 

This report commends Government efforts in ensuring there are provisions for guaranteeing children’s civil rights and freedoms. Beyond these provisions, however, little has been done on the ground to fulfill the rights. 

Many children are still unregistered at birth; in rural and marginalized areas only 56% of children are registered compared to 84% in urban areas. This is due to ignorance of the requirement, socio-cultural antecedents which discourage registration as well as an inadequate infrastructure. 

The right of children to access appropriate information is also breached by the lack of an express legal provision that facilitates it. It has been noted that children from marginalized and rural areas cannot effectively access information due to inadequate infrastructure. Pornographic materials are easily accessible by children through publications and visual material which are readily available on the streets. Similarly, no legal and policy framework exists to protect children from pornographic and other inappropriate information via the internet. 

Corporal punishment although legally prohibited is still carried out in homes and in schools. This has sometimes resulted in children suffering horrific injuries requiring hospitalization. Not all cases are reported to the police and convictions remain low. Society has still not accepted the notion of discipline in the absence of the cane. There is a pending case in court challenging the banning of corporal punishment.

· It is recommended that:

1. programmes that provide education to members of the public on birth registration be enhanced. This should be done by the Government in collaboration with CSOs. 

2. the Government should empower area chiefs and Traditional Birth Attendants (TBAs) in rural and marginalized areas in order to ensure that more children are registered in those areas.

3. the Government should enforce existing legislation on corporal punishment and also provide guidelines on alternative means of discipline in schools and other institutions.

Family Environment and Alternative Care: 

It has to be acknowledged that the Government has put in place a good legal framework for ensuring an appropriate family environment for children and for their alternative care when there is no family. The child is guaranteed the right to live with his or her parents and not to be arbitrarily separated from them. Institutional care, foster care, guardianship and adoption are some of the ways that children are provided with alternative care under the CA. The Children (Adoption) Regulations 2005, for the protection of children during adoption and the Children (Charitable Institutions) Regulations for better management of institutions have been developed and are in the process of being implemented country wide. However, we note that the reality on the ground is that the family institution is threatened by factors including HIV/AIDS and the ever rising poverty levels, among others.

 A sizeable fraction of the public is unaware of the legally provided means of alternative care for children.  A weak legal framework especially on sexual exploitation and poor enforcement of the existing laws are the major problems. Rising levels of poverty and other socio-cultural antecedents have contributed towards rising cases of abuse.

· It is recommended that:

1. that programmes protecting and targeting empowerment of the family as a unit should be initiated. This should encompass the creation of a good legal and policy framework, mitigating challenges that arise as a result of HIV/AIDS and securing livelihoods at the family level by fighting poverty.

2. awareness creation and sensitization programmes on existing alternative means of care should be initiated. 

3. the Regulations that have been put in place should be implemented.

4. in tackling abuse, the Government should ensure full implementation of the various laws on sexual exploitation.

5. law enforcement agencies should be well capacitated through provision of training so as to enable them effectively implement the existing legal framework.

Health and Basic Welfare:  

This report acknowledges the comprehensive legal and policy framework for achieving the goals and objectives under this cluster provided by the Government. However, it also notes that access to health and heath services by children remains a big challenge. Despite an increase in the number of medical personnel in the country; the number still remains inadequate and inequitably distributed (80% of medical personnel are in urban areas where only 25% of children live). Many children (26,000) are still dying from malaria per annum and the number of infants losing their lives is rising. The same applies to under fives. HIV/ AIDS is still a big challenge despite the acknowledged drop in the prevalence rate to 9.4 %. The Government’s efforts to accord Kenyans with affordable, adequate and habitable housing are deficient despite the existing policy framework. This means that the standard of living of many children especially those in rural and low income settlement areas in urban areas are still very low. Social security remains the biggest challenge, with a very weak legal framework. 

· It is recommended that the Government should:

1. invest resources aimed at recruiting more medical personnel all over the country and regularizing the distribution equitably. 
2. Policies on better housing for all Kenyans should be implemented to the letter in order to enhance the standards of living of children. 

3. Social security for children should be provided for in law and the Government should initiate welfare programmes for children from impoverished backgrounds.

Education, Leisure and Cultural Practices: 

Commendation is given to the Government for the pronouncement of Free Primary Education (FPE) in 2003, within the framework of Education for All (EFA). However, numerous challenges still exist with regard to ensuring that all children of school going age have access to quality education. Early Childhood Education and Development (ECED) is a challenge with as many as 65% of children of ages 3-6 years unable to access education. There is a short fall in the number of teachers considering the fact that there has been a rise in the number of children due to the many children who were enrolled after the introduction of the FPE (teacher to pupil ratio currently stands at about 1:50). The number of text books and other facilities is still inadequate with as many as three children sharing one text book while in some schools children sit on the floor for lack of desks. Learning and teaching aids are inadequate for the high numbers of pupils. 

It has also emerged that only 2% of children with disabilities access an educational programme. 

Girls are also dropping out of school due to lack of sanitary towels and proper sanitary facilities like toilets. 

Additionally, transition rates of children from primary to secondary schools remain a challenge due to the fact that secondary education is not free and there are fewer secondary schools than the number of children completing primary school. Constituency Bursary Funds (CBF) which are for paying fees in secondary schools for children from poor families are not well managed and majority of the genuine beneficiaries are not reached.  

There is also a lack of a legal and policy framework on the aims of education as stipulated in the CRC. Therefore the measures that have been hitherto put in place to achieve the same are needs based rather than rights based. 

Additionally, the lack of adequate play and recreational facilities especially in urban areas is noted. The education system remains cumbersome forcing children to attend school during weekends and school holidays and denying them time to enjoy their right to participate in leisure and recreational activities.

· It is recommended that: 
1.
the Government should come up with a clear policy on ECED that ensures that all children from 0-6 years can access free quality education.

2.  it should also recruit more teachers and purchase more text books in order to achieve suitable ratios. 

3. sanitary towels should part of the items provided under FPE.

4. more secondary schools should be constructed and education therein declared free to enhance access and retention.

5. village polytechnics and other vocational training facilities which have since been closed all over the country should be revived. The programmes offered should be reviewed to meet current market needs.

6. the Government should establish a legal and policy framework on the aims of education.

7. the school curriculum should be reviewed in order to reduce the workload so as to afford children more time for play, leisure and recreation. Similarly, open spaces and play fields in urban areas should be protected to ensure children growing up in urban areas have adequate space for recreation.

Special Protection Measures:  

There has been a great improvement in provision of special protection measures for children. However, a lot still needs to be done with regard to implementation. 

The Refugee and Displaced Persons Bill which provides protection to refugee and displaced children is yet to be enacted since being published in 2004. 

A proposed Labour legislative framework also set up put together in 2004 that would protect children against child labour is also yet to be published as a Bill. 

The Joint Plan of Action between CSOs and the Government for tackling the street children phenomenon has not been finalized since initiation in 2003. The Street Families Rehabilitation Trust Fund is hampered by inadequate resources. The reception centres established in Nairobi for rehabilitation of street children lack capacity to carry out the task.  Overall, measures employed to mitigate the problem are wanting as they concentrate on rehabilitation and not prevention and therefore children still trickle to the streets. 

The Government is commended for including a course on drugs and drug abuse in the school curriculum. However, law enforcement remains weak as is evident, the number of children accessing and abusing drugs and other substances is on the increase. Child sex tourism and child prostitution is also a growing phenomenon due to a weak legal framework and poor law enforcement. 

There is need for holding facilities for children deprived of their liberty. Currently such children are sometimes held in cells together with adults at police stations. Only 14 police stations countrywide have run the Diversion of Children in Conflict with the Law programme under Child Protection Units (CPUs).

Sale and Trafficking of children is also emerging as a major problem due to the lack of an adequate legal and policy framework. 

(
It is recommended that: 
1. the Refugee and Displaced Persons Bill be enacted immediately. 

2. the proposed legislative framework on labour be published as a Bill, tabled in parliament and enacted to protect children against exploitative labour. Similarly, the proposed National Policy on Child Labour which was drafted seven years ago should be adopted and implemented immediately. 

3. more resources should be availed to the Street Families Rehabilitation Trust Fund and the facilities and programmes in the reception centres improved. Personnel working with the former street children should be trained while programmes should take a strategic shift to focus on prevention other than rehabilitation. 

4. implementation of laws concerning drug and substance abuse should be enhanced to ensure that children do not access the drugs. 

5. the Counter Trafficking in Persons Bill should be enacted immediately to tackle the respective issues. Child Protection Units and Diversion programmes should be put in place in more police stations around the country to protect children deprived of their liberty.

1.0 
Chapter 1: General Measures of Implementation
1.1 
Article 4: Implementing the Children Act

Commendable progress, as highlighted in the State Party Report, has been made in terms of legislative and policy framework. In addition to the enactment of the Children Act (CA) into law
 the Government has passed several laws that provide a supporting framework to the CA.
 One of the key legislation enacted most recently is the Sexual Offences Act which offers children better protection against sexual violations in all their forms than any other previous legislation. 
However, several Bills with enormous gains for children are still pending in Parliament. These include the Domestic Violence, (Family Protection) Bill
 which provides for the intervention of courts in cases of domestic violence; the HIV/AIDS Prevention and Control Bill
 to protect children who are HIV positive from discrimination and provide measures against testing of children without authorization; the Refugee and Displaced Persons Bill to protect displaced women and children against sexual abuse and exploitation; and the Counter Trafficking in Persons Bill 
; to provide for the protection of children against trafficking and includes hefty fines and penalties for offenders.  It establishes a fund for victims of trafficking and provides for rehabilitative services. 
Additionally, in March 2005, Kenya ratified the Statute of the International Criminal Court (ICC). The ICC outlaws sexual exploitation as part of war crimes and crimes against humanity. Kenya has no municipal law that reflects the standards set by the Rome Statute. The Sexual Offences Act, however, has incorporated this broader definition.

Although Kenya made no reservations when it ratified the CRC, certain provisions in the CA are contrary to those of the Convention. For instance, a child born within wedlock enjoys automatic parental support from the father as opposed to one born out of wedlock. 
 This provision clearly departs from the spirit and provisions of the CRC, which places parental responsibility on both parents. 

Further, there are 52 primary legislations that deal with issues relating to children, which have not been reviewed to conform to the provisions of the CA. 

The age of criminal responsibility remains at 8 years. 

Section 82
 of the Constitution continues to pose a major obstacle to the full realization of the rights of the child. The section allows discrimination on issues of personal law. The instances of personal law specifically mentioned include adoption, marriage, divorce, burial and devolution of property. The provisions of the constitution override those of any other law. The effect of this Constitution provision is to nullify protection of various rights in the Children Act especially protection from harmful cultural practices. The Proposed New Constitution of Kenya
, which was extensively cited in the Second State Party Report, was overwhelmingly rejected in a referendum
. The gains therein were not realized. 

(
It is recommended that:

a. Parliament enacts the existing Bills into law in conformity with international standards, with a view to addressing the escalating instances of violence against children including sexual abuse and exploitation.

b. that the age of criminal responsibility be reviewed upwards as was recommended by the Committee in its Concluding Observations.

c. that all laws relating to children be reviewed in order to harmonize them with the provisions of the CA. This includes the Penal Code
 in order to raise the age of criminal responsibility from the current 8 years.

d. the CA should outlaw discrimination of children born out of wedlock.

e. penalties for violation of children rights under the CA 
 should be enhanced.

f. the Government should liaise with CSOs to restart the Constitutional Review Process. Gains for children already made in the Proposed New Constitution must be safeguarded.

1.11
Coordination

National Council for Children’s Services (NCCS)

There is a lack of clarity of roles between the NCCS and the Department of Children Services (DCS) leading to conflict between the two organs. It is not clear whether or not the NCCS should maintain its own secretariat and implement programmes and activities as it presently is or should only formulate policies and plans and forward them to the DCS for implementation as the CA states.
This has caused delay in implementation of certain activities and policies in addition to duplication of activities. 

Area Advisory Councils (AACs), which represent the NCCS at the grassroots, are non-existent in most districts
 and where they have been established, they lack capacity in terms of infrastructure and human resources. In addition, many communities remain unaware of their existence and as such do not make use of them. 

(
It is recommended that the Government should:

1.
invest more resources - both human and financial into the NCCS to enable it undertake important tasks effectively. Further, the Children Act should be reviewed to spell in clear terms the role of the NCCS and that of the DCS. Intensive awareness campaigns on the role of the two organs should be carried out to ensure maximum engagement by the public, especially children. 

2. take immediate measures to ensure that AACs are established in all districts. The AACs should be well capacitated both financially and technically to ensure effective service delivery. Similarly children and the general public should be made aware of the existence and composition of AACs so as to enhance ownership, participation and co-operation. NGOs need to support the Government in training members of the AACs and creating awareness on their existence.

Kenya National Commission on Human Rights-(KNCHR)

The establishment of the Kenya National Commission on Human Rights is commendable
.The Kenya National Commission on Human Rights (Complaints Procedures) Regulations 2005 were gazetted on 16th September 2005. However, there are no specific measures taken by the Commission to address violation of children’s rights. Many children and adults remain unaware of the existence of the Commission. Its location in the suburban area of Nairobi makes it inaccessible to most members of the public. 

It is worth noting that in June, 2006 the Minister for Justice and Constitutional Affairs presided over the opening of a branch office for the Commission in Wajir town which is situated in the North Eastern Province of the country. The province has suffered violations of human rights and children have been victims.

Before cases are taken up by the Commission preliminary investigations have to be carried out in addition to a rigorous screening exercise. Only a few of these cases are eventually admitted. This rules out any form of rapid response.
 The Commission does not handle civil litigation even if this involves children. The Commission is incapacitated by the inadequacy of resources both financial and human. 

So far, the Commission has only issued recommendations and not enforceable orders on human rights. This greatly compromises its effectiveness especially if the recommendations are not acted upon.

(
It  is recommended that:

1.
the KNCHR establishes a specific department for dealing with children issues. This department should concentrate on advising and lobbying the Government towards mainstreaming of programming and planning from a child rights perspective and advocating for their rights. It should also have a quick response mechanism to address violations of children rights, among other violations. Commission should forthwith commence with hearing of cases and issue necessary orders for redress of aggrieved parties since the rules of procedure have been gazetted. Likewise the Commission should treat child rights violations as human rights violations and should come out strongly on such cases like they have done in cases of corruption.
2. the Government should invest more resources; both financial and human in the KNCHR to make it more effective and to enable it extend its services to all parts of the country. This should commence with proactive initiatives by the Government and the KNCHR into public education on the existence and functions of the Commission.

3. the KNCHR should enhance its cooperation with child-focused NGOs. This can be achieved through effective information sharing
 and cooperation in programme implementation since NGOs are distributed more nationally as compared to the Commission.
1.12
Data collection

The Government has made commendable effort to ensure collection of data for the purpose of monitoring and evaluating legislation. However this data is not disaggregated by gender, age, minority groups, rural-urban areas, children with disabilities, refugee children living outside the camps, children in the justice system, trafficked children and children engaged in sexual tourism inter alia. 

(
It is recommended that 

the Government should step up efforts on data collection on all issues affecting children to inform policy and legislation formulation. This data should be up to date and disaggregated.

1.13
Resources

The increase of budgetary allocation by Government to the Office of the Vice President and Ministry of Home Affairs (OVP&MHA) the DCS and social services like education is commendable. However, it is still difficult to identify the proportion that directly benefits the child. It is also not possible to assess the impact of the increase of allocation of resources because it is not given within a child rights programming framework. Children are not involved in the budgetary process and their interests are not taken on board. No prioritization on budgetary allocation is done to ensure implementation of economic, social and cultural rights of children especially those from economically and geographically disadvantaged groups at national and local levels. 

The Government has been spending resources in projects that are deemed irrelevant and wasteful instead of investing the same on children. Recent reports indicate that the Government purchased expensive and luxurious vehicles instead of investing the same towards the enhancement of the rights and welfare of children.
 The Government spends a lot of money annually in servicing foreign debts
. Such money would otherwise be used for the welfare of children in provision of services such as education and health care.

The Government is commended for starting the Volunteer Children Officers (VCO) programme to enhance the capacity of the DCS. However, since it is based on volunteerism and most of the volunteers are not in any gainful employment and therefore have no source of income, they are unable to effectively execute their duties. 

( 
 We recommend that the Government should:

1. make adequate budgetary provisions that directly benefit the child. The allocation of resources should be done from a rights based perspective in order to effectively monitor its impact on children and meet children’s best interests. 

2. take measures to ensure that children and stakeholders working with children are involved in the budget-making process. Allocation of resources for children should be done to ensure that there is equality and equity. The culture of wastage should stop and more resources should be invested towards children with a view to meeting the Millennium Development Goals (MDGs). 

3. lobby the international community in collaboration with CSOs through programmes such as the UN Millennium Project to work out ways of canceling Kenya’s foreign debt so that the millions of dollars spent annually in debt servicing can be released for child welfare projects.

1.2
Article 42:  Making the CRC widely known 

The Government’s effort in dissemination of the CRC through the CA to children, Government officers and the general public is appreciated. However, cultural, religious and social attitudes towards the concept of the ‘rights of children’ have been main impediments towards dissemination.
 Efforts have been made to ensure rural and marginalized communities are reached but due to lack of good infrastructure it has been difficult. Most programmes and initiatives remain in urban areas. 

(
 We recommend that the Government should:-

1. through the NCCS, initiate the harmonization of training content through cooperation of all stakeholders in curriculum development
. 

2. invigorate existing programmes by availing more resources for the popularization of the CRC. This can be done by enhancing the capacity of Children Officers and AACs specifically to reach all children and communities in Kenya. The Department of Information, through its vernacular publications should provide more information on the CRC and children’s issues in general. Similarly, this should be done by the Kenya Broadcasting Corporation (KBC.), which is the State Broadcaster. 

3. NGOs and Government should scale up training on the CA to ensure all parts of the country benefit.

1.3
Article 44: Reporting process

The efforts put in dissemination of the Concluding Observations countrywide are commended. The widening of involvement through invoking the participation of more NGOs and CBOs and children
 is also commendable. However, the report does not provide any information on the circumstances surrounding children’s participation, whether the children felt comfortable enough to express their thoughts, worries and questions, how much time and space they were given, and in what way their opinions were taken into consideration.

· It is recommended that 

the Government in liaison with civil society should ensure that more people are involved in the reporting process. More effort should be placed in ensuring that the reporting process is known by the general public and also that the content of the report is promulgated through the mass media.
2.0
Chapter Two: Definition of a Child

2.1
Article 1: Definition of a child

The Children Act categorically defines a child as, ‘Any human being below the age of 18 years’. However, other laws and policies define the child differently. This makes it difficult to achieve full implementation of the Act due to the resulting ambiguity. 

Even though the CA has a defined of who a child is, different communities continue to define a child differently based on their customs. Most children are presumed to become adults at puberty or upon undergoing certain rituals of passage. Kenya’s Constitution does not define who a child is and rejection of the proposed Constitution means that there still is no Constitutional basis on definition of a child. 

The age for sexual consent was raised from 14 to 16 years for girls
. However, this provision fails to offer protection from sexual abuse for female children between 16 - 18years.

It also fails to define the age for sexual consent for male children. 

Similarly, certain existing laws by implication allow marriage of persons below the age of 16 years. This is in spite of the fact that the Children Act
 provides that no person shall subject a child to early marriage. Implementation of the law in respect of the offence of defilement is rendered difficult due to the exception provided in law. 
 The Marriage Act,
and Hindu Marriage and Divorce Act
 have not been harmonized with the Children Act to protect children under 18 years from getting married. Customary law and Islamic Law (Sharia) also allow persons under the age of 18 years to be married. 

Children, some as young as 10 years are employed as domestic workers, herders and workers in plantations. The provisions of the Proposed Legislative Framework on Labour conflict with those of the CA and other International Labour laws
 as it proposes to allow children aged 13 years to engage in light work while those between 16 and less than 18 years engage in any form of employment. The Draft National Policy on Child Labour, on the other hand, provides that a child of less than 18 years cannot engage in any form of employment. 

(
It is therefore recommended that the Government should:

1. through the Kenya Law Reform Commission and in line with the U.N. Standard Minimum Rules on the Administration of Juvenile Justice
 review the Penal Code with a view to raising the age of criminal responsibility. Likewise the age of sexual consent should be increased to 18 years and should also be gender sensitive so that male children are also protected.

2. review laws which by implication allow children of less than 18 years to marry and be married

3. enhances training among communities aimed at creating awareness on the legal definition of a child. The training should identify linkages on the benefits or relevance of the legal definition vis-à-vis important social processes such as education.

4. harmonize the provisions of the Children Act, Employment Act
, the proposed Labour Legislative Framework and Draft National Policy on Child Labor as far as the minimum age of employment is concerned. This should be in line with international standards. Further, Regulations for employment of children provided for under the CA should be enacted to regulate such employment.

3.0
Chapter Three: General Principles of Implementation

3.1
Article 2: Non-discrimination 

The Government’s effort towards elimination of discrimination is noted. However, there still remain many challenges to the elimination of discrimination against children. The female child, in most situations, is still seen as a “lesser child” in many communities. Girls are still discriminated against with regard to education
 and access to other services. As earlier pointed out, children born out of wedlock are discriminated against since their fathers do not have automatic Parental Responsibility over them.
 

With the introduction of Free Primary Education in 2003 gross enrollment of children in schools rose to 103%, which reflected re-entry into various levels of primary school besides standard one. While the overall enrollment rate increased throughout the country there were still wide disparities across regions with North Eastern Province recording the lowest enrollment increase at only 0.2%. Indeed in the year 2003 only 9.3% and 15.9% of girls and boys respectively in North Eastern province enrolled in school. This is against an enrollment rate of 91.3% for boys and 89.8% girls in Nyanza province.  The effect of this is that over 90% of school age girls in North Eastern Province will fail to get into the education system and will live a life of severe limitations on their capabilities, choice and opportunities and are unlikely to ever compete with girls of their age from other regions. Other groups of children who continue to be discriminated include children with disabilities
and orphans and vulnerable children (OVC).
 Many OVC are abandoned, neglected, sexually and economically exploited and disinherited by their relatives.  Children from families that are affected or infected by HIV/AIDS are discriminated against and stigmatized. Refugee and asylum seeking children are also discriminated against.

(
It is therefore recommended that the Government:

1. should set up community-based programmes aimed at addressing  the negative social and cultural attitudes that lead to discrimination of the girl child. This can be done through the National Commission on Gender which was created through the National Commission on Gender and Development Act, 2003. 

2. should review the CA with a view to outlawing discrimination of children born out of wedlock. It should further carry out a comprehensive survey and obtain disaggregated data on children with disabilities to inform policy and legislative requirements that will lay a framework for safeguarding their rights. In addition it should set up capability development programs, which can benefit children with disabilities. 

3. set up special education units in public schools.  
4. should make a significant policy and program shift to address the inequalities experienced by children of ethnic minorities and children living in rural areas. Special programmes must be developed to curb such inequalities. Regulations to facilitate the enjoyment of rights by children from minority groups should be put in place by the Minister as stipulated by the CA.

3.2
Article 6: Right to Life, Survival and Development

The Government’s effort in formulation of legislative framework to safeguard the right to life, survival and development is commended. However, the efforts end at the facilitative provision level and many children still face major challenges with regard to survival and development. Meeting the nutritional needs of children has been a great challenge. As of 2004, 19.2 % of all pre-school going children suffered from mild anaemia, while 54.2 % of the same age group suffered from severe anaemia. 50-60% of all school-going children lack in Vitamin A as well as zinc. 70% of all pregnant women are deficient in iron leading to birth of underweight babies. As a result of failure to receive adequate nutrition, 31% of children are stunted while 11% are severely stunted. Further, one fifth of all children are underweight, while 4% are classified as severely underweight. Additionally, there are only 500 nutritionists in the Ministry of Health which translates to a ratio of 1 nutritionist for 60,000 people.

Insecurity in parts of the country poses a danger to the lives of children and impacts negatively on the enrolment and retention of children in school. A case in point is the killing of 5 children by suspected bandits who shot at a group of fifty (50) pupils in Marsabit on 18th April 2005. The rest of the children all aged less than 12 years escaped into Marsabit forest under a hail of bullets. Similar incidents have been reported in other parts of the country.
 

The Government can do more to ensure respect for the rights of children to survival and development. 

(
It is recommended that the Government should:

1. ensure that health and medical services are within reach of every child by increasing the number of dispensaries and health centres, number of mobile clinics and improving the infrastructure especially the road network.

2. increase and equitably distribute the number of nutrition centres established by the Ministry of Gender, Sports and Social Services from the current 14 and hire more nutritionists.

3. establish programmes for protecting and supporting expectant and teenage mothers in order to curb the high numbers of illegal abortions.

4. sensitize the public on existing forms of alternative care for children such as foster care and adoption as alternatives to abortion. 

5. increase the number and reach of centres offering Prevention of Mother to Child Transmission (PMTCT) and Voluntary Counselling and Testing (VCT) services to ensure that more mothers test for HIV and also receive relevant advice.

6.  recruit more health workers to improve on maternal care for children within the family.

7. review the Food, Security, Legal and Policy framework to guarantee livelihoods for children.
 In doing this it should make specific interventions targeting prevention of malnutrition and access to food as a primary concern in addressing the right to life, survival and development of children. 
3.3
Article 12: Respect for the views of the child

Government’s effort to put the legislative and policy framework is acknowledged. Additionally, the process of drafting National Guidelines for Child Participation spearheaded by the Child Participation Committee of which the NCCS is a member is laudable.
 The Guidelines aim at facilitating the participation of children at all levels in society.

Despite the above, socio-cultural attitudes and practices pose a big challenge in guaranteeing this right. 

(
It is recommended that the Government should:

1. in liaison with CSOs carry out intensive awareness campaigns against retrogressive attitudes that hinder full participation of children in matters that affect them. To achieve this, opinion leaders who shape the destiny of communities on cultural issues should be targeted. 

2. finalize gazettement and embark on country wide dissemination of the National Guidelines for Child Participation. It is also important to train stakeholders to facilitate effective implementation.

3. put in place mechanisms aimed at invoking the participation of children in national legal and policy formulation processes. In this regard, guidelines should be developed for use by magistrates and judges to ensure that the views of children are always sought and due weight given to them.

4.0
Chapter 4: Civil Rights and Freedoms

4.1
Articles 7 and 8: Name, Nationality and Preservation of identity

Government’s effort to ensure more child births are registered is acknowledged. An estimated 62% of children have birth registration documents (86% in urban areas; 56.1% in rural areas).
 However, there is no proper mechanism to ensure such registration is done within the stipulated 6 months after birth. Cultural beliefs in some communities, poor infrastructure and public ignorance are a barrier to immediate registration of births. The majority of births in Kenya take place at home and are therefore not registered. In 1998, only 42 per cent of the women delivered in a health facility. Five years later, in 2003, the figure had decreased to 40 per cent.
 

(
It is recommended that the Government should set up nationwide programmes in liaison with NGOs to raise awareness among midwives, community and religious leaders as well as parents to ensure that all children are registered at birth. 

4.2
Article 14:  Freedom of thought, conscience and religion 

Challenges in the exercise of this right have mainly been noted in homes, schools and children’s institutions. The Children (Charitable Institutions) Regulations, 2005 call for the respect of a child’s right to religious observance
 while the child is in a charitable children’s institution. However, in some learning institutions, children are forced to follow religions which are not of their persuasion. Others are not able to observe their religions because the necessary machinery to facilitate this is not in place.

(
It is therefore recommended that the Government sets up measures aimed at ensuring that children in learning institutions are not forced to follow religious practices which are not of their persuasion and that they are facilitated to observe their own religion.

4.3
Article 16: Protection of Privacy

The challenge to this right exists at the socio- cultural, conceptual and attitudinal levels where many people especially parents are not able to appreciate its meaning. There are those who still hold on to the view that children do not have a right to privacy. In some schools, letters meant for children are opened and read by the school administration before being given to the children.

(
It is therefore recommended that the Government should in collaboration with CSOs set up programmes for sensitizing communities on the meaning and exercise of this right. The programmes should particularly target parents and school authorities. The programmes’ content should balance the need for appropriate supervision and guidance from parents, teachers and other caregivers in the exercise of the right. 

4.4
Article 17: Access to Appropriate Information

The Government efforts in ensuring children access appropriate information are commendable. However, this right has not been expressly provided for in the CA. Similarly, there are many children who cannot access information due to lack of the necessary infrastructure. Both print and electronic media are more accessible to those living in urban areas and children in rural areas have little or no access to such facilities. There is also weak enforcement of laws and policies aimed at protecting children from inappropriate information. Pornographic publications in print and electronic form are easily accessible to children. No guidelines or regulations have been put in place to regulate the operations of cyber cafes which are now to be found in major towns and where children can easily access pornographic and other inappropriate information via the internet. Some media houses broadcast television and radio programmes whose content is inappropriate to children at hours when children are watching or listening despite the existence of a Film Censorship Board.

(
It is therefore recommended that the Government should:

1. invest more in infrastructure to avail appropriate information to children. The infrastructure should be sensitive to gender and other special needs of children such as disabilities. Public libraries and where necessary, mobile ones should be increased to cover all parts of the country. 

2. scale up enforcement of legislation aimed at protecting children from accessing inappropriate information. Regulations should be set up for operators of cyber cafes specifically protecting children from accessing pornographic material and other inappropriate information. Failure to adhere to these should attract stiff penalties. Similarly, the Government should come up with strict regulations on the content and timing of adult-centred programmes through the electronic media. The regulations should strike a balance between the right of the general public to information and protection of children from inappropriate information.

3. in liaison with NGOs set up programmes aimed at availing appropriate information to children. This should be done in conjunction with media houses, which should be sensitized on the rights of children and the need to observe caution when airing or broadcasting certain programmes. They should also ensure that the Government enforces existing laws protecting children against inappropriate information and also comes up with legislative framework that targets new media like the internet.

4.5
Article 37: Torture and Inhuman or Degrading Treatment or Punishment

Progressive legislation and policies are in place to eliminate torture, inhuman and degrading treatment.
 However, there are still obstacles to elimination of torture, cruel and inhuman treatment. In communities, which are deeply rooted in tradition, children continue to undergo torture, inhuman and degrading treatment in relation to practices such as early marriage and female genital mutilation (FGM). Corporal punishment is still common in many homes
. 

Lack of adequate access to legal assistance makes children vulnerable to torture, inhuman and degrading treatment. 

Children on the streets face cruel and inhuman treatment especially at the hands of law enforcement agencies usually with regard to allegations of having committed crimes.  Some die and others sustain serious injuries.   Prosecution of such cases remains low due to reluctance by parents and guardians to seek legal redress, or inability to access the justice system.  

(
It is recommended that the Government should enforce the Criminal Law Amendment Act to the letter to eliminate cases of torture by law enforcement officers. Similarly, it should move to amend sections of the law, which by implication allow corporal punishment of children by parents or guardians.

5.0
CHAPTER FIVE: FAMILY ENVIRONMENT AND ALTERNATIVE CARE

5.1
Article 5: Parental Guidance

The normative framework in terms of laws and policies put in place by the Government to facilitate the above is appreciated. However, the institutional structures needed to implement the same have not been put in place. Parental Responsibility is only automatic to children born within wedlock while those born out of wedlock have to prove certain factors to qualify for parental responsibility. Guidance of a child (ren) is one of the duties that a parent has under the CA. 

The law is silent on who should meet the costs of services delivered when Family Assistance Orders are issued by courts. In addition, service providers, such as counselors are very few and usually work in urban areas.

The law is also not categorical on the use of corporal punishment by parents at home
. This is often construed as allowing parents to do so, as long it is not excessive.

(
It is therefore recommended that the Government should:

1. amend the provisions of the CA on parental responsibility so that both the mother and father of a child can have automatic parental responsibility regardless of whether or not they are married. 

2. institutional structures needed to implement Family Assistance Orders should be put in place. 

3.
legal provision (S.127 [5] of CA) should be amended to ensure even parents do not result to corporal punishment. 
5.2
Article 9: Separation from Parents

The legal framework adopted by the Government in ensuring that children are not arbitrarily separated from their parents is commendable. However, many children still live without their parents. Only 58% of children under 15 live with both their parents; 25% live with their mothers (and not their fathers); 3% live with their fathers (and not their mothers); and 11% do not live with either of their parents (and are considered as “fostered”)
.

5.3
Article 10: Family Reunification

The legal provisions set in place to ensure that children are reunified with their families are commendable. However, as the State Party Report candidly states, many children, especially among refugees and the internally displaced are yet to be reunited with their families. It has also been difficult to reunite those who are abducted by one parent or relative and taken out of the country since Kenya has not acceded to the relevant international legislation, which would ease the process.

(
Recommendations for this Article are similar to those provided for Article 22 later in this report. 

In addition to the above, the Government should accede to the 1981 Hague Convention on Civil Aspects of Child Abduction
 to facilitate the return of children abducted and taken out of Kenya.

5.4
Article 11: Illicit Transfer and Non-Return

The recommendation provided for Article 10 above for the Government to take steps to accede to the1981 Hague Convention on Civil Aspects of Child Abduction, is belaboured for this Article.

5.5
Article 18: Parental Responsibilities

The recommendations provided for Article 5 on Parental Guidance are also rendered for this Article.

5.6
Article 20: Protection of children without families

The Children (Charitable Institutions) Regulations, 2005, for the registration and management of children’s institutions
 provide for an independent complaints procedure for children
 and Child Placement Plans for Periodic Review of Placements
. However, many children still go without protection. This is mainly because of the ignorance from the public on existing mechanisms for providing such children with alternative care and also the prevailing socio-economic conditions, which hinder many people form taking care of children who are without families.

(
It is therefore recommended that the Government should:

1.
sensitize the public on other alternative care mechanisms such as Fostering and Guardianship which have been provided for in the CA. 

2. training on child protection for personnel in alternative care institutions should be undertaken.

3. allocation of adequate resources for alternative care of children should be considered as recommended by the committee in its concluding observations.

5.7
Article 21: Adoption

The Government promulgated the Children (Adoption) Regulations, 2005
 for the strengthening of procedures and structures for conducting adoption. The Adoption Committee, which was formed to oversee adoption in the country, has been constituted and has been meeting monthly since May 2005 as required. In addition to the one Adoption Society that has been offering the services, two new Societies have been registered to facilitate adoptions. However, all Societies are located in Nairobi, a situation that leaves those in rural areas in disadvantage. 

(
It is therefore recommended the Government should:

1. ensure that the State accedes to the 1993 Hague Convention on the Protection of Children and Cooperation in Inter-Country Adoptions. 

2. take measures to ensure that more adoption societies are registered outside Nairobi to ease the process adoption in other parts of the country. The registration should be in line with the laid down regulations.

3. through the Adoption Committee should set up programmes for the sensitization of the public on adoption and its benefits to children. The provisions of the Adoption Regulations should be disseminated to all stakeholders. 

4. scale up the on going training of Government officers on adoption regulations 
. 

5. collaborate with the office of the Chief Justice to draft the Adoption Rules for Court Proceedings and ensure that they strike the balance between protection of the rights of children going through adoption and user friendliness.

5.8
Article 19: Protection from Abuse and Neglect.

In as much as the CA provides for the Protection of Children against Abuse and Neglect, many children still fall victim. This is because of inadequacies within the legal framework and supporting institutions such as the Police, in responding to abuse. 
Due to the prevailing socio-economic situation, many children suffer abuse and neglect. “There is a link between socio-economic status and the prevalence of sexual abuse: An overwhelming 80% of observed cases occur in low income areas, especially urban slums. The factors behind this reality are varied, but include the crowded nature of these neighbourhoods.  Whole families share tiny single rooms, where both children and parents have little or no privacy at all”
.

(
It is therefore recommended the Government should:

1. ensure that appropriate institutions are put in place to ensure the effective implementation of the newly enacted Sexual Offences Act in order to protect children from all forms of sexual exploitation. 

2. ratify the Optional Protocol on Sale of children, Child Prostitution and Child Pornography, which it has already signed.

3. in liaison with NGOs, enhance training of law enforcement agencies such as the police and officers within the Provincial Administration on child abuse and neglect; particularly on how to deal with child survivors of abuse.

4. enhance programmes already in place for dealing with child survivors of abuse and neglect. These programmes should have a national coverage so that all children benefit. In line with this, communities should be sensitized on how to prevent child abuse and neglect.

5.9
Article 25: Periodic Review of Placements

The Children (Charitable Institutions) Regulations, 2005, for the registration and management of children’s institutions provide for Child Placement Plans for Periodic Review of Placements
.

6.0
Chapter Six: Health and Basic Welfare

The State is commended for the measures it has put in place to implement the Committee’s recommendations on the Articles covered in this cluster.  The current Legal and Policy Framework highlighted in the Second State Party Report, addresses many of the concerns as well as laying a good foundation for the implementation of the recommendations by the Committee in its Concluding Observations. Issues of service delivery are also addressed.

6.1
Article 6: Right to Life, Survival and Development

See Comments and Recommendations on this Article earlier in this report.

6.2
Article 23: Children with Disabilities

The Government is commended for its efforts in protecting the rights of children with disabilities. However, children with disabilities still encounter a lot of stigmatization and discrimination from the public. This starts at the family level where many children with disabilities are kept hidden by their parents or relatives.
 The Government currently provides an additional KES 1000 for children with disabilities attending school.
 First, this figure is not adequate and secondly, it does not appreciate the nature of the special needs of these children. Notably as can be seen in the State Party Report, the identification and assessment mechanisms for children with disabilities is not done well. Only 2% of children with disabilities of school going age are in educational programmes.
  In the National Plan of Action for EFA the Government details its programmes for children with disabilities. Yet no programs have been developed on disabilities such as autism, speech and language disorders, cerebral palsy and the behaviorally challenged. This is discriminatory and contrary to the Persons with Disabilities Act, 2003, which requires that special schools and institutions be established to cater for formal education, skills development and self-reliance of people with disabilities
. The Persons with Disabilities Act (PWDA), 2003, is yet to come into force despite the formation of the National Persons with Disabilities Council and despite mounting pressure from interest groups.
 This continues to hamper the protection of the rights of persons with disabilities including children.

(
It is recommended that the Government should:

1. in collaboration with NGOs, initiate programmes for public education on children with disabilities. The programmes should aim at addressing the stigmatization and discrimination meted on children with special needs. Similarly, programmes to support families and parents with children with special needs should be initiated. They should be community based and should aim at empowering the families both psycho-socially and economically.

2. considerably increase the financial allocation given to children with disabilities in schools. The allocation of resources should take into consideration the specific needs of each child, so as to meet each child’s best interests. 

3. increase the number of identification and assessment centres from the current number of 62. Statistics clearly indicate they are either inadequate or are not equitably distributed.

4. ensure the Persons with Disabilities Act is in force with immediate effect so as to enable the National Persons with Disabilities Council to start implementation of the necessary programmes.

6.3
Article 24:  Health and Health Services

· Right to Health and Health Services

The Second State Party Report is candid on the Government’s efforts in guaranteeing the above right. The Legal and Policy framework presents a laudable background of the State’s efforts. Measures to tackle major health issues have also borne some success. The number of trained medical personnel rose to 60,599 in 2004
.  This represents about 192 medical personnel per 100,000 Kenyans. The total number of beds and cots has seen a marginal increase of 4.4 % nationally to stand at 63,407
. However, the number of beds and medical personnel still remains inadequate and they are disproportionately distributed. More than 80% of doctors are in urban areas where only 25% of the population lives. However, the National Social Health Insurance Fund (NSHIF) Bill, which was meant to ensure that all Kenyans and especially children had a guaranteed access to health and medical services, was not enacted. The Government withdrew the Bill from Parliament prior to opening of debate on it citing a lack of funding and non-commitment from donors to support the programme.

· Adolescent Health

The number of Youth Friendly Youth Services established in some health facilities following the launch of the laudable Adolescent Reproductive Health and Development Policy is unknown. Similarly their distribution is not indicated in the State Party Report. Information on the number and reach is important as benchmarks to their success or failure. 

· Water and Sanitation

Even with the enactment of the Water Act in 2002, which sought to increase the efficiency of water delivery services to Kenyans by privatizing the means of doing so, availability of safe and clean water is still a big challenge. Overall, only an estimated 45% of Kenyans have access to safe drinking water, with the remaining 55 % having to do with unsafe water. This figure, however, masks the fact that access to safe water does not always amount to guarantees of sufficiency, reliability and affordability. A significant proportion of the population with access to safe water often resort to use of unsafe water due to irregularity of supply of safe water, and in many instances, the lack of resources to purchase water.

· HIV and AIDS

The National HIV/AIDS prevalence rate has dropped to 9.4 % currently, from 13% in 1999. However as the State Party Report indicates
, this prevalence rate is still high bearing in mind the poverty levels. The Government also launched the Orphans and Vulnerable Children (OVC) Policy for the protection of orphans and other vulnerable children. 

The HIV/AIDS Prevention and Control Bill which seeks to control the spread of HIV and protect the rights of persons living with HIV/AIDS is yet to be enacted.

· Malaria

Malaria still poses the biggest threat to the survival of children in Kenya. As the report notes, 26,000 children die annually as a result of malaria.

(
It is recommended that the Government should: increase the resources needed to enhance access to health and health services by all the children in Kenya in line with MDGs. The Government should also increase resources needed for provision of ARV treatment for children infected with HIV/AIDS. Resource allocation should be increased to ensure that more children have access to treated nets so as to prevent them from contracting malaria. 
1. more medical personnel should be trained and measures of rationalizing their distribution taken so as to ensure that they are available in all parts of the country. 
2. reintroduce the NSHIF Bill in parliament for debate and enactment into law as this will guarantee access to health and medical services to all Kenyans.

3. take measures to ensure that safe and clean drinking water is sustainable, available, sufficient and affordable to all Kenyans especially children. 

6.4
Article 26: Social Security and Child Care Services and Facilities

As noted in the State Party Report, social security remains a major challenge. This is not provided for in the CA. However, through the regulations for Charitable Children’s Institutions and the Manual for Children’s Officers, Staff of Children’s Institutions and Volunteer Children’s Officers, the Government has strengthened the regulatory framework for child care services and facilities. The challenge remains implementation. 

(
It is therefore recommended that the Government should put in place a legal and policy framework for provision of social services to children. The regulatory framework for childcare services and facilities should also be implemented.

6.5
Article 27:  Standard of Living

Commendably, the Government adopted the National Housing Policy in 2004, which, recognizes the need for special protection of children in difficult circumstances. Slum upgrading is also given priority. The policy was followed by the Government’s approval of the Sessional Paper No. 3 on National Housing Policy for Kenya. The Government’s aim was to  put up 150,000 housing units in urban areas and improve 300,000 units in rural areas, annually. However, this has remained a challenge. It is estimated that the current production of new housing in urban areas is only 20,000-30,000 units in urban areas, giving a shortfall of 120,000 units per annum.

The problem is compounded by the fact that about 12 million Kenyans (9 million in rural areas and 3 million in urban areas) do not have access to decent and affordable housing. 
 According to the report released by the UN Special Rapporteur on Housing in February 2004, over 60 % of the population in Nairobi lives in informal settlements. Majority of this population are children, going by demographic statistics which indicate that about 52% of Kenya’s population are children. 

(
It is therefore recommended that the Government should:  step up efforts towards realization of the Economic Recovery Strategy for Wealth and Economic Creation (ERSWEC) so as to raise the standards of living of children. 
1. effect the relevant legislation to secure Kenyan’s and consequently, children’s access to affordable, secure, acceptable and habitable housing. 
2. develop sustainable Food and Water Security strategies to ensure that these basic rights are available to children at all times.

7.0
Chapter Seven: Education, Leisure and Cultural Activities



7.1
Article 28: Right to Education

The Government is commended for efforts put in place to guarantee the right to education for all children. However, many children still fail to attend school because of various inhibitive factors. Access of Early Childhood Development and Education (ECED) remains low. 65% of children aged 3-6 years currently have no access to ECED.
 

As the State Party Report indicates, with the introduction of Free Primary Education (FPE) in 2003, a laudable move, many children enrolled in primary schools, some for the very first time while for others who had dropped out due to various factors it was an opportunity to go back. This put a strain on the already existing infrastructure and resources. The current teacher to pupil ratio compromises the quality of education offered.
 Due to this, classrooms are extremely crowded with many children being forced to sit on the floor due to inadequate furniture. In certain areas there are no classrooms and children learn under trees. 

Further, no framework has been put in place to ensure that education is compulsory.

In as much as the report indicates near gender parity
, it has also been revealed that many girls are losing as many as 5 school days every month due to lack of sanitary towels during menstruation. This translates to 50 lessons per month and 450 per year.
 The girls have to skip school when on monthly periods because they cannot afford sanitary pads. The towels are as important as a pen and a book is in education. Many eventually drop out of school. 

Linked to the above, the Government reported that the current toilet to pupil ratio is 1: 70, from 1:100. Unfortunately the report does not indicate the distribution in terms of schools and gender. The toilets in many schools do not also meet the specific requirements of girls and some lack sufficient privacy.
 

Additionally, there are no guidelines governing the allocation of Constituency Bursary Funds (CBF). The funds which are meant to support the secondary education of children from poor families are reported to have been misappropriated with allocation going to undeserving cases. Since the committee administering the CBF is chaired by the Member of Parliament (MP), its allocation in some cases has been politicized, with children from families known to support the MP benefiting at the expense of more deserving cases.

The State acknowledges in its report the challenge of accessibility of education by children with disabilities. As earlier indicated in this report
, only about 2% of the number of school going children with disabilities has been linked to educational programmes. Commendably, the Government provides about KSH 2020 annually (about USD 28) to every child with a disability. However, this is inadequate and does not appreciate the individual needs of every child with a disability as each form of disability is different.

As indicated elsewhere in this report, although corporal punishment has been outlawed as a disciplinary measure in schools, the practice continues in many schools. It is worth noting that in many cases parents support this and therefore children have no one to report to.
 However, as Human Rights Watch observed
, changing the legal regime is just a first step. Changing the attitudes of teachers and other officials dealing with children, and creating awareness on alternative forms of discipline is an ongoing and demanding challenge. Corporal punishment is so ingrained in learning institutions that it is difficult for teachers who still cane children to view their actions towards children as abusive.
So far, the measures taken to address corporal punishment have been focused on schools and other institutions, which indicate a lack of focus on the home environment.
 

(
It is therefore recommended that the Government should:

1. take measures to rationalize the current teacher to pupil ratio, which has compromised the quality of education. More teachers should be recruited to meet the demand. Alternatively, a multi-shift programme can be employed where pupils attend school at different times. 

2. a framework to ensure that education is compulsory should be established to ensure all children attend school.

3. more schools and classrooms should be constructed throughout the country. 

4. sanitary towels should be issued to needy girls and programmes started by NGOs on sanitary towels should be supported and strengthened by Government.

5. take measures to ameliorate the current primary to secondary school transition rates
. Through the Kenya Education Sector Programme (KESP), the Government should construct more secondary schools to accommodate children leaving primary school. It should also reinvigorate the alternative learning and training options for children who fail to join secondary school. These include village polytechnics and other vocational training centres. Their number, which currently stands at 600 nationally, should be increased and well distributed to meet regional needs. Tied to this, the Government should also take immediate measures to ensure that secondary education is free in Kenya. Many children do not join secondary school or fail to complete due to the prohibitive costs.

6. develop a policy on Early Childhood Education and Development for ages 0-6 years and ensure that it is free, compulsory and accessible to all children. Training programmes for teachers of ECDE should be put in place.

7. draw guidelines on alternative methods of discipline and train teachers on the same. Deterrent measures should be taken against anyone found guilty of administering corporal punishment.

8. allocate more resources, both human and financial to the Non-Formal Institutions, which are able to reach children in marginal areas such as low-income settlements and rural areas. 

9. set up Guidelines for the allocation of CBF to ensure that deserving children benefit. The process of allocating the funds should ensure that there is greater participation from members of the public.

10. in collaboration with NGOs, launch community based programmes aimed at providing sensitization on the importance and aims of education. Particularly, the programmes should address harmful cultural and social practices that prevent children from getting an education.

7.2
Article 29: Aims of Education

The CA provides for the right to education without echoing the aims provided for by the CRC. This is a major omission in the legal framework. Similarly, The State Party Report does not indicate progress in terms of policy and legislative framework and implementation on Aims of Education.

The 8-4-4 system thus far has been seen as an examination oriented system, which focuses on the passing of academic exams other than developing the child in a wholesome manner. Similarly, manuals for teaching children human rights in schools have not been officially integrated in the teaching curriculum and child rights is therefore not taught.  However, the rights and responsibilities of children, which are in line with the aims of education, are captured within the CA.

(
It is recommended that the Government should ensure that the aims of education are brought within legislation by amending the CA or through the proposed review of the Education Bill as reported in the State Party Report.  In line with achieving the aims of education under the CRC, the manuals that have been prepared by the Government in collaboration CSOs should be integrated in the teaching curriculum with immediate effect.

7.3
Article 31: Leisure, Recreation and Cultural Activities

The State is commended for the legal, policy and infrastructural framework put in place to ensure that children realize their right to leisure, recreation and cultural activities.

However, cultural and societal antecedents still hinder children from enjoying this right. In particular lack of playing fields and spaces for children especially in urban areas such as Nairobi due to illegal allocation of the same to private developers denies children the right to leisure and recreation. Although this has considerably reduced with the current Government, measures to repossess and provide the playing fields and spaces that were illegally allocated to individuals have not been implemented.

Although the 8-4-4 education curriculum has been revised by reducing the number of subjects taught in schools so as to reduce the workload on children, children still attend school over weekends and during school holidays to ostensibly enable them complete annual syllabi in time. This  denies them time to play, rest and participate in cultural activities.

(
It is recommended that the Government should:

1. take measures to avail playing fields and space in urban residential areas. All future housing plans should indicate space for children to play as a mandatory requirement to all developers. The Government should outlaw school attendance beyond the prescribed time. Programmes to sensitize parents, teachers and other caregivers on the child’s right to leisure and recreation should be initiated.

2. the Government should in collaboration with NGOs take measures aimed at preventing children from joining the labour market and removing those already employed. Programmes for the promotion of children involvement in leisure, recreational and cultural activities should be initiated. These should be community based, cost effective and encourage participation and creativity from children. Such programmes should raise awareness targeting parents, teachers and general members of the public on children’s right to play and participation in leisure and recreational activities.

8.0
Chapter Eight: Special Protection Measures

Up to 6 million Kenyan children require Special Care and Protection – 40% of the country’s total child population,
 an indication that the Government needs to enhance efforts in protecting the family unit and providing alternative care to children. 

8.1
Article 22: Refugee Children, asylum seeking, unaccompanied and internally displaced children

The Government is again commended for the steps taken to protect the rights of refugee children, internally displaced and unaccompanied children. However, there are many challenges. Refugees stay in designated camps where there is limited access to services such as education and health. They can only leave for a specific reason such as getting medical treatment. Refugee children who live outside refugee camps, experience police brutality and harassment and are often prosecuted for being illegal aliens. Many are sentenced and repatriated to their countries, contrary to international law principles. 

The yet to be enacted Refugee and Displaced Persons Bill seeks to offer protection to refugee children and those who are internally displaced. 

(
It is therefore recommended that the Government should:

1. enact the Refugee and Displaced Persons Bill into law. It should also increase the resources needed for the care of refugee, unaccompanied and internally displaced children. In collaboration  with agencies such as UNHCR and NGOs, it should endeavour to provide services such as education, medical care, translation and counseling in the refugee camps. 

2. families that have been displaced as a result of land and ethnic clashes should be resettled immediately. 

8.2
Article 32: Child Labour

Current efforts by Government to address the child labour phenomenon are appreciated. However, many children are still engaged in labour. This is mainly because of the prevailing poverty levels and the effects of HIV/AIDS. Given the current socio-economic situation prevalent in the country, children find themselves subjected to exploitative work.  This has been compounded by the increasing incidence of child-headed households. About 12% of households consist of orphans with no adult to take care of them.
 Regulations in respect of periods of work and legitimate establishments for such work by children above the age of 16 years, which are supposed to be developed by the Minister in charge of children issues have yet to be developed

(
It is recommended that the Government should:

1. publish and table in Parliament, the proposed Legislative Framework on Employment.

2. Re-initiate the process of adoption of the Draft Policy on Child Labour. The formulation and adoption of this policy will lay the required beacons on the path towards the elimination of child labour.

3. through the Ministry in charge of children formulate regulations under section 10(4) that would govern the engagement of children aged between 16 and 18 years in labour.

4. scale up programmes aimed at preventing children from joining the labour market and rescuing and rehabilitating those already  engaged. 

8.3
Article 32- Street Children

The legal, policy and structural institutions set up to deal with street children are noted and appreciated. However, there are still many children in the streets. This is attributed to the worsening poverty levels and also to the inadequacies in the existing interventions.

Most interventions are curative rather than preventive as they target children already in the streets as opposed to those who are at the risk of going to the streets.

The personnel at the Reception Centres established by the Government are mostly drawn from the Local Authorities and have inadequate experience and capacity to deal with children formerly living or working in the streets. 

(
It is recommended that the Government should:

1. initiate community based programmes and interventions aimed at preventing children from going to the streets.  These include supporting Non-formal Schools and provision of micro-credit to set up Income Generating Activities to the families of children at the risk of going to the streets.

2. allocate human and financial resources towards the Street Families Rehabilitation Trust Fund and other initiatives in all regions targeting street children.

3. in collaboration with NGOs, train personnel working with former street children on child rights and child protection, counseling and other relevant skills to facilitate better service delivery to the children they work with.

8.4
Article 33: Drug Abuse

The Government has put in place legal, policy and institutional measures to prevent children from drug and substance abuse as indicated in the report. Education on drugs and other psychotropic substances and their effects has been made part of the school curriculum. 

Regrettably Kenya has become a transit route for international drug trafficking. Recently, cocaine worth about USD 88 million was found in a house in the coastal town of Malindi. This means that drugs not discovered by the Police and other authorities could easily end up in the streets where it could be readily available to children.

(
It is recommended that the Government: should:

1. allocate more resources to institutions like the National Agency for the Campaign Against Drug Abuse (NACADA) and the Anti-Narcotics Police Unit to facilitate their efficient service delivery.

2. ensure that the laws aimed at protecting children against drug abuse are strictly enforced by the police and other authorities.

3. set up programmes in collaboration with NGOs to sensitize the youth and children on the effects of drugs and other substance abuse. 
4. conduct awareness campaigns using the print and electronic media and community based theatre groups. 
8.5
Article 34: Child Sexual Exploitation

Reasonable efforts have been put in place by the State to protect children against for sexual exploitation.

However, this phenomenon remains a challenge and all efforts should be scaled up as a matter of urgency. Sex tourism is an emerging challenge, as the following media report illustrates:

“A tourism industry based on the evils of child sex is slowly blossoming in Kenya. Up to 30,000 girls-some of them as young as 14 are being lured into commercial sex in all major towns. Many children are been taken abroad as visitors only for them to end up as prostitutes. Prime areas for child sex abuse include the coastal towns of Mombasa and Malindi, in addition to Nairobi, Kisumu, Nakuru and Nanyuki. Closely guarded and secluded places operating under the guise of villas, saloons, massage parlours, discos, hotels and lodges have become havens for sex tourism. Tourism officials admit Kenya’s role as a sex destination has been downplayed for fear that it would undermine the industry.” 

Recommendations on this Article are similar to those provided for Article 19.

8.6
Article 35: Children Deprived of Liberty

The Government has laid out a progressive legal and policy framework for the protection of children deprived of their liberty. The courts have also stepped up efforts to ensure that children are not held for longer periods than the law prescribes. The High Court in Nairobi released a child charged with murder on free bond after the expiry of six months
 from the date a plea was taken. An application for discharge was allowed after one year as per the requirements of the Children Act. The court dismissed the argument advanced by the prosecution that the provisions of the Children Act in relation to entitlement to bail of a person charged with a capital offence and the statutory period within which a case involving a child must be heard and determined, were unconstitutional. 
 

However, many children who end up in police custody are still locked up in the same cells as adults. Cases of children who have been tortured or sexually abused by police officers while in police custody as well as those remanded in adult facilities have also been reported in the local dailies.

The Diversion of Children in Conflict with the Law project only operates in a few police stations with the target being 14 by 2007. The project, however, lacks legal entrenchment, as it is not provided for under any law and only operates as an administrative directive from the Government.

(
It is recommended that the Government:

1. enhances the Diversion project and initiates steps aimed at ensuring that it is entrenched within the law. The project should be introduced in all police stations in the country. In the same vein, Child Protection Units (CPUs) should be established in all police stations to ensure that no child is locked up in the same cell as an adult. All police and other law enforcement officers should be trained on the rights of the child and protection measures for children deprived of liberty. 

2. in collaboration with CSOs and the Law Society of Kenya (LSK) initiate a National Legal Aid scheme to ensure all children are accorded legal protection within the justice system. 

8.7
Article 35: Sale, Trafficking and Abduction of Children.

Despite the enactment of the CA with a provision for the protection of children from sale, trafficking and abduction, the legal and policy framework for effective protection remains weak.

The Penal Code is silent on sale, trafficking and abduction of children.

(
It is recommended that the Government should enact the Counter Trafficking in Persons Bill that seeks to protect children from sale, trafficking and abduction
 into law. In line with this, It should ratify the Optional Protocol on Sale of children, Child Prostitution and Child Pornography.

8.8
Article 30: Children Belonging to a Minority

The legal and policy framework for protecting the rights of children from minority communities remains inadequate, occasioning them systemic discrimination and denial of vital rights.

(
The Government should:

1. through the Minister in charge of children matters, as obligated by the CA, put in place regulations for protecting and enabling children from minority communities enjoy their rights in full.

2. set up programmes that are friendly to the pastoralist communities in order to ensure that children from these groups enjoy their rights. These include mobile schools and health centres.
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� The NCCS is mandated to ‘prescribe training requirements for authorised officers’.S.32 (2) [g].
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� This is a joint effort by the NCCS in collaboration with NGOs working with children. 


� National Policy on OVC; p.2.
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