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| nt roduction

1. At the acceptance by the Governnment of Kenya, of her request to visit
the country, the Special Rapporteur on the sale of children, child
prostitution and child pornography, visited Nairobi, Mnbasa and Malindi from
25 August to 1 Septenber 1997, to study the issue of comrercial sexua

expl oitation of children in Kenya.

2. The Speci al Rapporteur would like to take this opportunity to express
her appreciation for the cooperation and assi stance extended to her by the
Government of Kenya, which enabled her to neet with representatives of

rel evant governnental and non-governnental sectors of society and to obtain
the necessary information and docunmentation to be able to report to the
Commi ssion on Human Rights in an objective and inpartial nmanner.

3. The Speci al Rapporteur would also like to thank the United Nations
Devel opnent Programme (UNDP) in Nairobi for the logistical and substantive
support provided in connection with her m ssion. She also acknow edges the
assi stance extended to her by the United Nations Children’s Fund (UN CEF)
Regi onal O fice for East Africa

4. During her visit, the Special Rapporteur met with high-level officials
in the Mnistries for Foreign Affairs and International Cooperation, Hone
Affairs and National Heritage, Culture and Social Services and Tourism as
well as in the Attorney-General’s Chanbers and the O fice of the President.
Prior to her mssion, the Special Rapporteur also had the occasion to neet
with the Attorney-General. The Special Rapporteur also net with |aw
enforcenent officials, representatives of non-governnental and children’'s
organi zations, tourist associations, the Regional Child R ghts Representative
of UNI CEF and the International Progranme for the Elimnation of Child Labour
of the International Labour Organization (ILOIPEC). The Special Rapporteur
al so had the occasion to visit the Juvenile Law Court, the Approved School for
Grls, as well as a nunmber of children’s homes where she interviewed child
victinms of sexual exploitation

5. A list of selected persons and organi zations with whom the Speci al
Rapporteur net during her mission is annexed to the present report.

6. The Speci al Rapporteur wi shes to underline that the discussion on the
subj ect of the present report is intended as a study of a phenomenon that
affects nost countries of the world, whether devel oping or devel oped. The
Speci al Rapporteur chose to visit Kenya in order to study comercial sexua
exploitation of children in a large urban centre |ike Nairobi, as well as in a
coastal area with a view to exploring the inpact of tourismon sexua
exploitation of children. |In addition, the Special Rapporteur was interested
to study any initiatives already undertaken in Kenya, both by Governnent and
non- gover nnent al organi zati ons, to conbat existing probl ens.

. COUNTRY SI TUATI ON
7. According to Human Ri ghts Watch, over 40,000 Kenyan children are living

on the streets; 38 per cent of all children are sexually abused by an adult or
a famly nenber by the age of 18 and 74 per cent of those abused report severe
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damage or |ong-lasting consequences later in life; 11 per cent of sexual abuse
is perpetrated by a stranger, 29 per cent by a famly nenber and 60 per cent
by a person known to the victim 1/

8. It is estimated that urban popul ation in Kenya grows at an annual rate
of up to 45.7 per cent annually, resulting in popul ation explosion in the
cities, which is in direct correlation to deteriorating living standards,
over crowdi ng and hi gh unenpl oynent.

A Causes

9. One of the mmjor causes of marginalization of children in society, which
creates street children, school drop-outs and consequently |eaves children

vul nerabl e to sexual exploitation, both comrercial and otherw se, is poverty.
In 1994, the National Participatory Poverty Assessnent Report showed that

43 per cent of the Kenyan popul ation lived in absolute poverty, and the
country's per capita incone was $372; 58 per cent of Kenyan popul ation is
bel ow t he age of 18.

10. The increasing trend of rural-urban mgration within the country has
contributed to the growth of sluns in urban areas. Sluns have very limted
facilities for mgrants, fromenploynment to sub-standard living conditions and
few recreational facilities. As a result of overcrowding, sluns provide an

i deal breeding ground for crimnality, aggression, violence, abuse and

negl ect, fromwhich children often suffer nost. It was stated that over

50 per cent of the urban population in Kenya lives in unplanned, slum areas,
whi ch do not receive any governnental funding.

11. At the same tinme, specialists working with children in the streets were
of the opinion that poverty per se is not the only cause, although it
certainly aggravates matters, but that abuse or rejection within famlies is
the primary reason for the increase in street children and the consequent

vul nerability to comrercial sexual exploitation. The breakdown of traditiona
famly values and the culture of African extended famly were frequently cited
as nost conpelling causes |leading to a noral disintegration of society, again
maki ng children nore vul nerable to sexual exploitation. Children escape
physi cal and sexual abuse from honme and from dysfunctional famlies affected
by unempl oynent, substance abuse and crinmnality, and end up in the streets.
Cultural practices in some comunities (such as Nanyuki/M. Kenya) where
famlies send children out to earn noney through prostitution are al so
compoundi ng the probl em of sexual exploitation of children, but poverty is
once again the underlying factor

12. In addition, the increasing nunber of single parent famlies, and in
particul ar fenmal e-headed househol ds, results in children having to suppl enent
the fam ly income or being left to their own devices. |In view of the scarcity

of enploynent opportunities, girl children m ght often be pushed to engage in
commercial sex, with or without the know edge of their parents or famly.

13. It should also be nmentioned that discrimnation on the basis of gender
in sone situations inpacts negatively on the higher vulnerability of girls to
sexual exploitation. Practices rooted in tradition tend towards giving
preference to the education of boys if not enough noney is available to send
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all children to school and towards perpetuating marriages for girls at an
earlier age than for boys. |In particular in recent times, it appears that
early marriages are used by parents for financial gains in sone parts of the
country.

14. Due to econom c constraints and housing shortages, in particular in the
subur ban areas around Nairobi, famlies are forced to live in very confined
conditions, often in only one room |In such an environment, children are

exposed to sexual behavi our between parents and ol der siblings froma very
young age. This leads to either noral acceptance of sexual acts at a very
young age or alternatively |eaves children extrenely vul nerable to sexua
abuse by fam |y nenbers, nothers’ boyfriends and stepfathers, all of which
culmnate in children wanting to escape from hone or being nore open to sexua
expl oi tation.

15. The wi despread and increasing existence of street children in Kenya is
certainly one pointer for the prevalence of child prostitution. The
characteristic that comrercial sexual exploitation of children takes in these
circunstances is of a particularly sad nature, since street children are
frequently forced to practice “sex for survival”, in other words selling their
bodi es for food, clothing, noney, school fees, drugs or alcohol. Once in the
streets, children easily get caught in a cycle of substance abuse which
necessitates noney and which in turn leads to offering their bodies for sexua
servi ces, which then again increases the desire for drugs in an attenpt to
overcone the traumati c physical and psychol ogi cal consequences of comrercia
sexual exploitation.

16. At the sanme tinme, and as recogni zed by rel evant Governnent authorities
in Kenya, children do not always enter the commercial sex industry on their
own. Persuasion or deception by adults, threats or violence are used by
adults to lure children into being exploited. Therefore, any undertaking
seeking to prevent commercial sexual exploitation of children has to target
all levels of society and past initiatives of a primarily ad hoc nature nust
be replaced with pro-active strategies for the long-term 2/

The inpact of H V/AIDS in Kenya

17. Virtually every sector of Kenyan society has felt the inpact of

HI V/ AI DS, which has caused a decrease in |life expectancy of between

5 and 10 years and an increase in child nortality. The Kenya National AlIDS
Control Programre (KNACP) estinates that between 750,000 to 1 million Kenyans
are now living with H V/AIDS. However, the majority of cases go unreported
and many persons living with the virus are not aware of their status, so that
the true nature of the problemis very difficult to ascertain. Variations
occur between urban and rural areas, with H'V positivity found in 10 per cent
to 11 per cent of urban adults and over 4.5 per cent in rural adults. One
very disconcerting factor is that 49 per cent of women receiving prenatal care
in health centres in Kenya are di agnosed HI V+.

18. Through the National AIDS Control Programme, the Governnment of Kenya has
begun to inplenment projects designed to achieve a reduction in the rate of HV
transm ssion, to help comunities care for persons living with H V/ Al DS and
chil dren orphaned due to AIDS, to inplenment policies to protect such persons
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and give wonen greater control over their sexual self-determ nation. These
projects are effected through a focus on prevention, targeting especially
yout h and high-risk groups. School children are given H V/ AlDS educati on
which is integrated into their school curricula. Non-governnental

organi zations working in the field of HIV/AIDS are supported in their efforts
to expand their outreach activities and support is offered to the private
sector to help protect their enployees and their famlies, to train service
providers in the high preval ence areas of the country and to give information
and condons to high-risk groups. Kenyan planners and policy nmakers have been
provided with information in order to effect appropriate interventions. The
Speci al Rapporteur is pleased to note that religious organi zations have al so
been involved in the progranmme. Most inportantly, however, and as enphasi zed
by officials of the United Nations Devel opnent Programe, the |ink between
poverty and H V/ Al DS nust be explored in the Kenyan context so that
appropriate strategies to conbat the epidem c can be devi sed.

19. Al t hough over 80 per cent of Kenyans are aware of H V/AIDS to sone
degree, there remains a great need to induce behavi our change and provide
correct information. Comunity nmenbers should be involved in counselling on
H V/ AI DS prevention and in providing care to persons living with H V/ AIDS and
to children orphaned by AlDS

20. One particularly disturbing trend related to the increase in persons
living with HHV/ AIDS in Kenya, is the m staken belief by many that havi ng sex
wi th young children would reduce the possibilities of H V-infection. This
results in the so-called “spiral effect”, which nmanifests itself in
progressively younger children being used for purposes of conmercial sexua
exploitation. Another equally dangerous conception is that having sex with an
i nfant cures a person affected by HHVAIDS. |In sone of her discussions, the
Speci al Rapporteur was inforned that there had been cases reported in which

i nfants under 1 year old had been raped or sodom zed due to such fal se
beliefs. These incidents only highlight the priority attention that should be

accorded to H V/ AIDS education at all levels of society.
B. Characteristics
21. Conmer ci al sexual exploitation of children in Kenya, a devel oping

country with rapid popul ati on grow h and continui ng econoni c and soci a
changes, is a phenonenon shrouded in relative secrecy, conditioning the
strategies to eradicate and prevent the problem The lack of a sound | ega
basis in Kenyan national |egislation further conpounds the problem This
i mportant issue is discussed at length in the next chapter

22. Under-reporting is another mmjor characteristic of comrercial sexua
exploitation of children in Kenya and seens | argely due to non-existent or

i neffective response nechani snms to provide support, protection and assistance
to victins. An inportant aspect of prevention would be to educate the public
to detect signs of potential or existing sexual exploitation of children, to
its consequences, to its preval ence, legal inplications and types of sexua
abuse. Under-reporting causes the notable |ack of any specific data so that
an objective assessnent of the phenonenon cannot be undertaken. This is a
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very serious concern of the Special Rapporteur since no effective and
appropriate nationwi de strategies to conbat and prevent the problem can be
devel oped without knowing its real extent.

23. Al t hough during her visit the Special Rapporteur was not able to

eval uate the extent of the problem she was informed that there is no doubt
that commerci al sexual exploitation of children was escal ating at great speed
and that immedi ate intervention, as well as long-term preventative strategies
nmust be undert aken.

24. The age of child victins of commercial sexual exploitation in Kenya is
estimated to range from9 to 17 years, with the majority of children affected
between 13 to 17 years. School girls, young girls who have mgrated from
rural communities, especially those who work as unskilled donmestic hel pers,
school boys who need noney for school fees, “second-generation” prostitutes,
beach boys and school drop-outs are all categories of children who fall victim
to commerci al sexual exploitation. 3/

25. It was interesting for the Special Rapporteur to note that some contend
that the sectors of society nost affected by the dangers of comrercial sexua
exploitation of children are non-Nomadi c and econonically and socially nore
advanced fam lies. Their higher consunption needs and increased demand for
goods, which often | eads themto urban centres in search for nore gainfu

enpl oynment, frequently result in the famly not being able to sustain itself.
Consequently, and as al ready nentioned above, famly structures are broken
down and difficulties within the household lead to the neglect of children

In particular, the Central and Western provinces, the North-East and Eastern
areas of Kenya, as well as the Coastal Provinces, are said to be npost affected
by social transformation. Such phenonmena are | ess observed within nore
traditional, Nomadic African groups where the extended famly still provides a
solid support network for children

26. The main “nodes of operation” by which conmercial sexual exploitation
takes place in Kenya are through pinps, madans and ni ddl enen, parents or other
fam ly members, in brothels and massage parlours, in the streets, in

ni ghtcl ubs, bars and in discotheques. Runaway or “throwaway” children or
school drop-outs and other children living in the streets are frequently
engaged in “sex for survival”, that is to say they are forced to turn to
prostitution for their survival and engage in individual prostitution,
“operating” wthout pinps or madans. The Special Rapporteur was al so infornmed
of the existence of comercial sexual exploitation of children, through

| oosely organi zed networks, in rich, private houses known as “Mwa kali”,
which refers to the “Beware of fierce dog” signs posted outside the gates. It
is suspected that in nany private houses illegal activities involving children
are taking place but access by |law enforcenent officials on mere grounds of
suspicion is not allowed and police are wary to enter. Therefore, any
activities inside “Mwa kali” houses, mainly owned by rich Kenyans,
expatriates and foreigners, are very difficult to control

27. From testinmonies of child victinms of prostitution, the Special

Rapporteur was infornmed that the price for sexual services for children varies
vastly from K Sh 20.00 which a 9-year old street girl received for letting

ol der nmen sodomi ze her, up to K Sh 500.00 for sex with a 17-year old girl
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working in a bar. Karen, 15, told of being raped by a man in the street who
then offered her K Sh 100.00 for the second tine. This is how she entered
prostitution.

28. In Nairobi, specific nightclubs are known to provide adult prostitutes
for clients but the prostitution of minors in such establishment is nore
difficult to detect since it is largely carried out “behind the scenes” and

t hrough contacts only. At the sane tine, some street workers have identified
certain clubs where children in prostitution are known to operate from In
the streets, Koinanga Street and Kenyatta Avenue are places where children
predom nantly girls, apparently as young as 7 to 9 years old, can be found

of fering sexual services. Many of the children working in the streets are
acconpani ed by their nmothers or ol der siblings who al so engage in
prostitution. Another characteristic appears to be that nost brothels are
managed by femal e pinps or madans and that the majority of recruiters are al so
women.

29. In Monmbasa and Malindi, and in other coastal tourist areas, the
attention of the Special Rapporteur was drawn to children who offer sexua
services along the beaches, mainly so-called “beach boys” and in snmall bed and
breakfasts where nmids or other donestic workers are offered for sexua
services by owners and managers. Local authorities pointed out that since the
Government is becom ng increasingly aware of the extent of the phenomenon
beaches are now starting to be nonitored and surveillance is being carried out
around bars and nmassage parlours where prostitution takes place in popular
touri st areas.

30. During her m ssion, the Special Rapporteur noted that information on the
use of children in the production of child pornography was scarce and
difficult to obtain. It appeared, however, that such productions were
concentrated in popul ated and/or tourist areas, such as in Nairobi, Mnbasa,
Mal i ndi and Watamu. It was contended that any child pornography material that
is available conmes into Kenya from abroad and that production within Kenya is
unknown. The Governnent, through the Film Licensing Board, censors all types
of films that conme to the country, but the Special Rapporteur would like to
caution that the private nature of distribution and view ng of materials nakes
such censorship difficult. The increased access to conputer based information
networks has led to an increase in child pornography, with appropriate

| egislative renmedies increasingly difficult to inplement. Relevant strategies
to conbat such problens nust be considered even if the phenonmenon is not
ranpant or not recogni zed as conmon in Kenya

31. It was al so reported that children are being trafficked internally from
rural to urban areas by internediaries, or at times, by |oosely organized
crinme networks, for the purpose of prostitution. Many trafficked children
originate frominpoverished and renpote rural areas where they and their famly
may not grasp the true nature of the risk and consequences involved in
accepting the help of a nediator, “famly friend”, “boyfriend” or “future
husband” for finding allegedly “donestic” work in urban centres. Once the
children find thenmselves in unfaniliar areas, without their famlies, they
become dependent on the nediator and are easily controlled and mani pul at ed.

As in other countries, the victins thenmselves or their famlies are deceived
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by fal se prom ses of obtaining house or bar work and, therefore, “voluntarily”
go with the intermediaries. Simlarly there are cases of children being
trafficked into Kenya.

32. Anot her characteristic of commercial sexual exploitation in Kenya is
that apparently refugee children, originating mainly fromthe Sudan and
Somal i a and often margi nalized in Kenyan society, are particularly vul nerable
to exploitation and abuse.

C. Profile of perpetrators
33. A wi de range of individuals at all levels of society contribute to the
exi stence of the phenonenon. Internediaries, famly nmenbers, service

provi ders, custoners, tourists, community |eaders, governnent officials and
t he business sector may all be inplicated in the growing problem be it
through indifference, ignorance of the consequences suffered by children or
t hrough the active perpetuation of the phenonmenon.

34. The customers exploiting children commercially for sexual purposes are
bot h Kenyans and foreigners. dients include |ocal Kenyans fromall socia

| evel s, mgrant workers whose famlies have stayed behind in rural areas,
expatriates, university students, tourists, paedophiles and adults who fal sely
believe that children are safer from H V/ AIDS infection

35. The Speci al Rapporteur was also informed that tourist agents, both |oca
and foreign, have been known to direct and guide tourists to specific areas to
find child prostitutes. Therefore, while it appears that the phenomenon of
sex tourismand sex tour operators has not yet reached the alarmng scales in
pl ace i n many Sout h-East Asian countries, Kenya is a grow ng tourist
destination and as such, the laws and neasures to protect children fromthis
ki nd of sexual exploitation nust be strengthened.

36. In “Juvenile Injustice, Police Abuse and Detention of Street Children in
Kenya”, the international non-governnmental organization Human Ri ghts Watch
charges Kenyan | aw enforcenent officials wi th physical abuse, nonetary
extortion and sexual abuse of street children. 4/ Instances of street girls
bei ng sexual |y propositioned or even raped by police in order to avoid arrest
or to be released from custody have been reported. Wen in custody, street
children are held in crowded police station cells, often without toilets or
beddi ng, with inadequate supplies of food and water, and are frequently beaten
by police in the station. The Special Rapporteur was especially concerned to
learn that children are held in the same cells as adults and are, therefore,
doubly vul nerable to abuse. Although Kenyan | aw requires that a person
arrested without a warrant be brought before a magistrate w thout delay,

street children often remain | ocked-up for long periods, which may extend to
weeks, without any review of the legality of their detention by the
authorities. They are then rel eased back onto the streets or are brought to
court. Bearing in mnd the already vul nerable situation of street children
the Special Rapporteur is very disturbed at these allegations inplicating
government officials in the abuse, including sexual exploitation, of the very
children that they are mandated to protect.
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1. THE LEGAL FRAMEWORK

A. | nt ernati ona

37. Kenya ratified the Convention on the Rights of the Child on 30 July 1990
and one of the objectives of the Kenyan Constitution is explicitly “to

i npl ement the provisions of the United Nations Convention on the Rights of the
Child”.

38. By acceding to the Convention, Kenya, in accordance with article 34,
undertook to protect the child fromall forms of sexual exploitation and
sexual abuse and committed itself to taking all appropriate national
bilateral and multilateral neasures to prevent:

(a) The i nducenment or coercion of a child to engage in any unl awf ul
sexual activity;

(b) The exploitative use of children in prostitution or other unlawful
sexual practices;

(c) The exploitative use of children in pornographic performnces and
mat eri al s.

39. The Speci al Rapporteur regrets that the Governnent of Kenya has not yet
submtted any report to the Commttee on the Rights of the Child, the expert
body whi ch oversees the inplenentation of the provisions of the Convention.
The initial country report fell due as early as 1 Septenmber 1992, in
accordance with article 44 of the Convention. Consequently, the first
periodic report has al so never been submitted before the Commttee.

40. In this connection, when the Special Rapporteur nade inquiries regarding
this matter, she was shown a draft of the initial report prepared by the
Children’s Department of the Mnistry for Honme Affairs, in cooperation with
non- gover nnent al organi zati ons, which had been subnitted to the O fice of the
Attorney-Ceneral for approval in 1993. It appeared that the Children's
Department was not informed that this report had never reached the Conmittee
on the Rights of the Child, in Geneva. Furthernore, the Special Rapporteur
was informed that the Children’s Departnent had already initiated the
preparations of the first periodic report. Such a situation is regrettable
and the Special Rapporteur urges the Governnent of Kenya to conmply with its
reporting obligations under the Convention w thout delay.

41. Kenya is not yet a signatory to the African Charter on the Rights and
Wel fare of the Child. During her mssion, the Special Rapporteur was informed
that a Cabi net menorandum urging ratification of the Charter was pendi ng
approval before the Council of Mnisters, the Mnistry for Hone Affairs and
the Attorney-Ceneral

B. Nat i ona
42. The Kenyan | egal systemis conposed of acts of Parlianment, principles of

conmmon | aw and equity and African customary law, in that order of hierarchy in
the application of laws, as regulated by section 3 (1) of the Judicature Act.
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The Kenyan Constitution has enabl ed the existence of a plurality of persona
| aws by recogni zi ng the diverse and heterogenous nature of the Kenyan
comunity, which effectively allows for the application of customary persona
laws in matters such as adoption, marriage, divorce and burial insofar as it
is not repugnant to justice and norality or inconsistent with any witten

[ aw. 5/

43. The Children and Young Persons Act (cap. 141) is the | eading statute
provi ding “protection and discipline” for “children, juveniles and young
persons” under the Laws of Kenya, and establishing juvenile | aw courts and
their procedures. Wth regard to the definition of a child, which is crucia
to determne the extent to which law will seek to protect the children, the
Act (Sect. 2) defines a “child” to nean any person under the age of 14; a
“juvenile” is defined as a person under the age of 16 and a “young person”
denotes a person who is 16 or nore and under the age of 18 years.

Furthernore, customary |law, which prevails as personal |aw for npst Kenyans,
does not set a definite age at which children enter majority age, since

attai nment of mpjority, according to custons and traditions, is closely |inked
not to the age of the child but to initiation rites, physical devel opment and
generally prevailing customary norns. (UN CEF Situational analysis, draft
chapter 3.2) 6/

44, It appears that the lack of a uniformdefinition of a child in nationa
| egi sl ati on, has indeed created gaps in the protection of the rights of
persons under 18 years in Kenya. It is of particular concern to the Specia

Rapporteur that children between the ages of 16 and 18 years are excluded from
the rights and protections stipulated in the Children and Young Persons Act,
contrary to Kenya's obligations under the Convention on the Rights of the
Child. For exanple, there exists no legal protection for girls who enter
marriage with parental consent. Kenyan |aw recognizes different types of
marriage, including that of children bel ow the age of 18, so |long as they have
parental consent.

45. The Speci al Rapporteur notes with great concern that there is a conplete
absence of |egislation addressing conmercial sexual exploitation of children
in the Laws of Kenya. This was also confirmed in her nmeeting with the
Director of the Children’s Department, who also pointed out that there are
currently 64 different |egislative provisions concerning children. 1In

di scussions held with the Special Rapporteur it was argued that the absence
and scarcity of information and data on conmmerci al sexual exploitation in

ef fect underm ned the possibility of determ ning a necessity for specific

| egislation regulating this problem Furthernore, the Special Rapporteur
observed that the | egal debate on commercial sexual exploitation of children
has been hindered by conceptual difficulties on how to define the terms sexua
expl oi tation, sexual abuse and commercial sexual exploitation in the Kenya
cont ext .

46. In many discussions, the attention of the Special Rapporteur was drawn
to the fact that, in the African context, programmes dealing with sexua

expl oitation of children should not be Iinmted only to conmercial sexua
expl oi tation but should al so include sexual abuse of children, such as incest,
fam |y abuse and rape. It was enphasi zed that such an inclusive, w der
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approach woul d ensure nore effective awareness-raising, as well as a change in
behavi our and attitude towards the protection of children nore generally. It
was al so stated that the need to widen the scope of the focus was to avoid
renderi ng programes restrictive and anbi guous to the extent of excluding the
African context. This is an inportant point, bearing in mnd that one of the
reasons for children ending up in comrercial sexual exploitation is the sexua
abuse they suffer from at hone.

47. Bel ow, the Special Rapporteur has highlighted sonme of the existing
rel evant |egislation on cases of commercial sexual exploitation of children

48. The Penal Code (cap. 63) provides for a series of offences against
nmorality, many of which could be perceived as constituting child sexual abuse
and/ or comerci al sexual exploitation of children. These offences include
rape, attenmpted rape, abduction of girls under 16 years of age, defilement,
procurenent of any girl or woman to have unlawful sex in Kenya or el sewhere,
prostitution or the exploitation of prostitution of others, frequentation of a
brothel; procuring defilenment by threats, fraud or adm nistering drugs,
permtting or conspiring in defilenment. The Code also provides for the

of fences of fraudul ent pretence of marriage and marriage with dishonest or
fraudul ent intent. 7/

49. The Penal Code, furthernore, protects boys aged bel ow 14 years from

i ndecent assault (Sects. 162-165) and protects girls frombeing detained in
prem ses for imoral purposes (Sects. 151 and 166-167). Protection from
trafficking and illicit transfer abroad is provided for in Sections 254-266,
referring specifically to the protection of female children from being
trafficked for purposes of prostitution or other immral purposes.

50. Section 181 of the Penal Code states that “it is an offence if anyone by
way of trade or for the purpose of distribution or public exhibition, nakes,
produces or has in his possession any one or nore obscene witings, draw ngs,
prints, paintings, printed matter, pictures, posters, enblenms, photographs,

ci nemat ography filnms or any other obscene objects, or any other object tending
to corrupt norals”.

51. Al t hough sonme of the above provisions may afford protection to children
fromcomercial sexual exploitation, there exist inconsistencies in

| egi sl ation, which are of a very serious nature, and the | aw has seem ngly not
been rationalized to recognize the vulnerability of children as opposed to
adults (Lecture by Ms. Victoria WM Kattanbo, Senior Principal State Counsel
etc.) Such inbal ances can be found, for exanple, in the prescribed sentences
for rape and defilenent which involve children below the age of 14 years.

Rape is punishable with life inprisonment acconpanied by hard | abour, with or
wi t hout corporal punishnment. Defilenent of a girl under 14 years, noreover,

i s punishabl e by a maxi num of 14 years in prison and with no m ni mum sentence

(Sect. 145 of the Penal Code). It appears that the | aw perceives rape to be a
nore serious offence than defilement which involves a child below 14 years of
age. In this context, the Task Force on the Laws Relating to Children

recommended that the | aw should be changed to reverse the severity of
sentence, as between rape and defil ement and proposed that there should be a
m ni mum sentence in defilenment cases of hard |abour for 15 years together with
corporal punishment.
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52. Additionally, the Special Rapporteur was inforned that |egislation
prohi biting the possession and distribution of pornographic materials and
establishing a Censorship Board to vet foreign filnms conming into Kenya, has
been enact ed.

53. It is regrettable to note that although child prostitution is considered
a serious formof child labour, it has not featured prom nently in Kenyan

| abour | egislation, policies and programmes ai ned at eradicating or reducing
econom c exploitation of children. 8 The Special Rapporteur was inforned
that there exists a notable effort on the part of the Governnent to regul ate
the enmpl oynent of children as tourist guides and also to regulate their

enpl oynment in settings which are nore likely to expose children to the dangers
of conmercial sexual exploitation, such as bars, hotels and restaurants. As
one expert contends, however, unless relevant regul ations are enforced and
devel oped to enconpass express provisions on child prostitution in |abour

| aws, the required protection for children may not be achieved.

54. Under the Act, a child or juvenile is considered to be “in need of
protection or discipline” if he or she, inter alia:

(a) falls into bad associations or is exposed to noral or physica
danger (Sect. 22 (c));

(b) frequents any public bar or ganmbling houses (Sect. 22 (Qg));

(c) if he or she has been sexually assaulted; or is a nmenber of the
same household as a person who has been convicted of a sexual offence against
a child or juvenile or of an offence involving bodily harm (Sect. 22 (f)).

55. In such cases, the procedure under the Act for safeguarding the child or
juvenile involves the renoval of the child fromthe place of danger to a safe
environnent by any authorized officer who has reasonabl e grounds to believe
that the child or juvenile is in need of “protection or discipline”

(Sect. 24 (i) and (2)). The Act defines “a place of safety” to nmean any

m ssion, institution, hospital or other suitable place ... and where no such
pl ace is available “a juvenile remand hone or a police station”

56. In this context, a gap in the national |egislation governing the rights
of the child is the absence of legal reporting obligations of cases concerning
chil dren who have been or are, or are in danger of, being sexually exploited.
It appears that currently only a “social obligation” exists for children’s

of ficers, doctors, teachers and other persons who have the care, custody or
control of children, to report abuses of children to relevant investigative
authorities. The absence of a mandatory reporting provision seens to be a
maj or gap i n Kenyan |aw and nust be addressed. In addition, in sensitive
cases involving comrercial sexual exploitation and organized crinme links, it
may be necessary to find ways of protecting those who provide vita

information leading to the rescue of a child victimunder a victimand w tness
protecti on schene.

57. Most inmportantly, however, the Special Rapporteur is very concerned that
a nunber of weaknesses within the machinery for protecting children from
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“moral dangers” arise directly fromthe anbival ence of certain | ega
provisions. A very glaring exanple which [eads to iniquitous practices
against children is the fact that response nmechani sms under the | aw do not

di stingui sh between children in need of protection and those in need of
discipline. It is inperative, however, that both categories of children be
treated differently, especially when the question arises whether to place the
child in a juvenile remand home or approved school or police station
Therefore, as sone experts argue the concept of a “place of safety” for a
child who is a victimof sexual exploitation or abuse beconmes questionable. 9/

58. The Speci al Rapporteur would also like to enphasize that children
victinms who are inadequately protected by | oopholes in legislation or through
ineffective inplenentation of the |laws, are treated as crimnals with little
recourse than return to the vicious circle of abuse and exploitation at a
constantly increased level of risk to their very existence. Equal treatnent
of child victinms and of fenders al so increases the | evel of stigmatization of
the child victimwhen attenpting to reintegrate into society.

59. Al t hough the above protective laws relevant to comercial sexua
exploitation of children are rather inconsistent and fragnented, they could
provi de some inmportant protections to children if they are well publicized and
effectively inplenented by relevant authorities and are used to their fullest
potential, at least until a new conprehensive children’s legislation is
enacted. It appears, however, that the detection and reporting of the

of fences in question are often undernmi ned by not only the secrecy and | ack of
data surroundi ng the probl em of conmercial sexual exploitation of children

but also by the |Iack of awareness of existing safeguards, the |ack of
resources, as well as the social stigma attached to the of fence.

60. Under Section 124 of the Evidence Act of the Laws of Kenya (cap. 80),
t he burden of proof in an of fence of sexual exploitation of children rests
with the prosecution and the |aw requires that the testinony of a child be
corroborated by other material evidence. This very often gives rise to

i nsurmountabl e difficulties in successfully prosecuting cases involving
chi | dren.

61. From the above it al so becones obvious that the fragnented nature of
applicable laws relating to conmercial sexual exploitation and the absence of
any specific provisions addressing this problemsignificantly |owers the
effective inplenmentation of any protection and hi nders appropriate

i ntervention by relevant authorities.

62. Even nore generally, with regard to | aws protecting the rights of the
child, the coexistence of Kenyan statutory, religious and custonmary |aws has
resulted in conflicts of interests between crucial actors, such as parents,
guardi ans, religious | eaders and secular authorities, with children often
caught am dst.

63. During the visit of the Special Rapporteur to Kenya, a draft Children’s
Bill, elaborated by the Attorney-General’s Task Force on Laws Relating to
Chil dren, was before the National Assenbly, pending enactnent. The Specia
Rapporteur was informed that this enactnment was delayed as a result of the
governnental el ections which took place in Decenber 1997, but it is intended
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that the Children’s Bill will be passed before parlianment by the end of
February 1998. On a parallel level, the Task Force on Crimnal Law was al so
attenpting to incorporate strengthened provisions for the crimnalization and
puni shment of commercial sexual exploitation of children

64. The proposed Children’s Bill would nerge a number of Acts which regul ate
specific protections granted to children, including the Adoption Act, Age of
Maj ority Act, Children and Young Persons Act, CGuardi anship Act and Legitinmacy
Act, into one Children’s Act. The Bill also seeks to address sone of the
concerns raised in this chapter by, inter alia, defining a child as a girl or
boy aged bel ow 18, and only maki ng one further distinction with regard to the
child “of tender years”, that is aged below 10. By recognizing all persons
aged below 18 as children, the Bill attenpts to regulate activities, such as
early marriages and child | abour, so as to ensure that all relevant |laws and
policies conformw th the set m ninum age.

1. THE GOVERNMENT

65. One of the nost significant constraints related to the effective
protection of children in Kenya appears to arise fromthe [ ack of high-Ieve
coordi nati on anongst the many governnental mnistries that provide services
for children in different circunstances. In a very honest self-assessment, it
was recogni zed that “there is no fixed and effective systemin the

coordi nati on anong concerned agencies both on the Government and private
sector sides. The existing systemand structure are not responsive to nor are
they meeting the requirenents of the actual problem The past undertaki ngs
concentrated on the solving of inmediate problens and were nore reactive than
pro-active”. 10/ Another inportant consideration is that the Government of
Kenya must recogni ze the existing social and health situation that Kenya is
facing in order to be able to effectively conbat the rel ated probl ens.

66. The Children’s Departnent of the Mnistry for Home Affairs and Nationa
Heritage, operating under the Children and Young Persons Act (cap. 141), is
the State custodian of all laws relating to children in Kenya and is charged
with all programring related to the inplenmentation of the Convention on the
Rights of the Child and the African Charter on the Ri ghts and Welfare of the
Child, to children in need of special protection and the care givers. The
Department is responsible for sensitizing civil society on the rights of

chil dren and manages public institutions for the rehabilitation of children in
need of “protection and discipline”, including 12 approved schools, one
children’s home in Nairobi and juvenile remand hones across the country.

67. The Speci al Rapporteur was pleased with the understandi ng and openness
she encountered in her neetings with the Director of the Children s Services
Department at the Mnistry for Home Affairs and National Heritage. |In these
di scussions, it becane clear that the Governnent has started to recogni ze the
exi stence of commercial sexual exploitation in Kenya, as well as the need to
take i mmedi ate nmeasures to conbat the phenonenon. It was enphasized that the
new | egi slation on children nust reflect a nunber of central concerns in this
area, which should then also formthe basis of future concrete Government
strategies.
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68. It was rightly enphasized that children in prostitution nust be clearly
di stinguished fromadult prostitution since the child can never, under any

ci rcunst ances, be considered the perpetrator of the offence but only the
victim In the same vein, it was recognized that children victins of
conmer ci al sexual exploitation and abuse are in need of professiona
rehabilitation and care, which is often very costly, so that the val ue of
prevention could not be overenphasi zed. Any efforts to overcone the
phenonenon and progranmes for children in prostitution should be desegregated
on the basis of gender in view of the differences affecting girls and boys
involved in prostitution, including in the nodes of recruitnment, nethods of
operation, as well as coping nmechanisns. Revictimzation of the child in the
care of responsible authorities should be avoided at all costs through
training and sensitization

69. The Special Rapporteur is pleased to note that the Government of Kenya
had adopted the following principles in attenpting to conmbat the probl em of
conmer ci al sexual exploitation of children in Kenya

(a) The total elimnation of the involvenment of children of both sexes
under 18 years of age in the commerci al sex business;

(b) The prohibition of luring, threats, exploitation and acts of
violence in the operation of the commercial sex business;

(c) The inmposition of punishnents to all persons taking part in
i nvolving children in the comercial sex industry and puni shnment of any
of ficials who are neglecting, or choose to ignore, their duty to enforce
conpliance with relevant policies, laws, rules and regulations, in particular
those attenpting to protect the rights of children. 11/

70. Governnent officials of the Children's Departnment in the Mnistry for
Home Affairs also explained to the Special Rapporteur that several strategies
have al ready been undertaken to address the root causes of sexual exploitation
of children and to prevent the phenonenon fromincreasing. The Children's
Department informed the Special Rapporteur that it was drawing up a
directorate of non-governnmental organizations dealing with child I abour
including child prostitution, with a view to coordinating the preparation of a
trai ning manual for grass-roots organi zations to fight child | abour and child
prostitution. The Special Rapporteur considers that identifying the partners
at grass-root level with whomto inplenent strategies is a very inportant
first step in addressing the problem

71. Such steps also included the initiation of projects and policies
focusing on rural devel opnent strategies, poverty alleviation and raising of
living standards of the rural poor, which are expected to reduce m gration
fromrural to urban areas (the District Focus For Rural Devel opnent Strategy).
Anot her strategy enpl oyed by provincial admnistrations in an effort to
prevent young girls fromfalling prey to the dangers of conmercial sexua
exploitation is to discourage early nmarriages through educati on and

awar eness-rai sing canpaigns. Sinmilarly, the Mnistry of Education is finally
al l owi ng young girls who are pregnant to continue schooling. The Specia
Rapporteur hopes that other such practices which are in violation of the
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obl i gations contained in the Convention on the Rights of the Child would be
renmedi ed i mmedi ately to accord children all their rights.

72. Furthernore, the Children’s Departnment has recently established a Crisis
Desk within the Mnistry for Hone Affairs where conplaints and cases
concerning child abuse and neglect, as well as conmercial sexual exploitation
of children can be directed. At the sanme tine, the Children’s Services
Department should enploy field officers across the country with increased
powers of intervention in cases of child sexual exploitation, in order to
monitor the situation effectively and to break down barriers such as the
“Mowa kali” or “fierce dog” myth.

73. A National Coalition on Child Rights and Child Protection has been
establ i shed under the auspices of the Children’ s Departnent one year ago,

whi ch conprises a coalition of governnental and non-governnental organizations
in an attenpt to identify the various ongoing activities and programres for
children victims. Such networking was considered essential in order to
coordinate efforts, avoid duplication, rationalize resources and ensure

maxi mum benefits. A subsidiary network for matters concerning the girl-child
has al so been established, in inplementation of one of the critical areas of
concern el aborated in the Beijing Declaration and the Platformfor Action
adopted by the Fourth Wrld Conference on Wonen. Matters of concern addressed
within this forumare early marriages, female genital nutilation and other
harnful traditional practices affecting the health of girl children, such as
the ritual enslavenent of young girls anpngst sonme ethnic groupings in Kenya,
as well as child prostitution

74. The M nistry of Education has fornulated and inplenmented the “8-4-4"
system of education. The purpose of this systemis to prepare students to
acquire skills with an aim of self-sustenance and equal opportunities for both
boys and girls in the | abour market. The sanme Mnistry has also allowed girls
who becone pregnant and are willing to go back to school after giving birth to
do so. The Special Rapporteur was also inforned that the Teachers Service
Conmi ssi on has been known to dism ss teachers who have sexually exploited
their pupils with prom ses of high marks and nonetary gain.

75. Wth regard to health and sex education in schools, the Special
Rapporteur was informed that currently, under the topic “social education and
ethics”, children receive sone information related to norality, but this is
not considered sufficient to have any preventative effect with regard to
sexual behaviour. A “family life education” awareness-raising canpaign,
targeted especially at girls, is planned to be included in school curricula
but, according to the Director of the Children’s Departnent, the Catholic
Church in Kenya has opposed this programme. |t appears that the Catholic
Church is willing to participate in the rehabilitation of child victins and in
the healing process but not in sone preventative actions, such as sex
education in schools.

76. Wth regard to sale and trafficking of children across Kenyan borders
for the purpose of comercial sexual exploitation, the Special Rapporteur was
not provided with adequate information to address the issue, generally because
of a general |ack of data on the subject of her study. The Special Rapporteur
woul d I'i ke to enphasize, however, that the role of immgration authorities in
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monitoring traffic in children should be explored and that the need for very
specific legislation on transborder trafficking be evaluated. Wth regard to
rural -urban mgration, however, there are potential dangers for girls who are
brought to cities for donmestic work to become involved in conmercial sexua
exploitation and sexual abuse. It is for these purposes that the Kenyan
Governnment has entered into cooperation with the International Programme for
the Elim nation of Child Labour (1PEC) of the International Labour

Organi zation (I1LO and devel oped a programe to conmbat the danger that fenmale
domestic workers are subjected to.

V. THE CRIM NAL JUSTI CE SYSTEM

77. As the Special Rapporteur had already stated in her past reports
(A/ 51/ 456; A/ 52/482), children are subjected to revictim zation at many points
in the crimnal justice system This is also true under the Kenyan situation

78. Most cases of sexual exploitation are not reported and one of the mgjor
causes of such under-reporting is the fact that since the mgjority of child
sexual exploiters are nen, nmale police officers tend to take reported cases
very lightly. 12/ Furthernore, the practice of |aw enforcenent agents, the
majority of whomare nen, to consider child abuse cases as largely “domestic
matters”, is reflected in the reporting and regi stering of such cases by the
police and has mininized the inportance of devel opi ng suitable places of
safety for child victins.

79. One matter of concern raised by non-governnental organizations was that
cooperation with | aw enforcenent officials was rendered very difficult by the
hi gh turnover of responsible officers within the police force. The Specia
Rapporteur was informed that the forner Police Commi ssioner had, in
cooperation with the African Network for the Prevention and Protection agai nst
Chi |l d Abuse and Negl ect (ANPPCAN), agreed to forma juvenile unit within the
police force so that every police station would have at | east two officers
specialized in children's and famly matters. |t appears that with the change
of Commi ssioner and wi thout any institutional continuity, this initiative has
never been inplenmented. At the sane time, the Special Rapporteur notes that
the Kenyan police force seens to have rather linmted resources and personnel
This reality notw thstanding, the Special Rapporteur would urge the Kenyan
police force to accept the need to mainstreamthe protection of children as an
integral part of a national strategy for crine prevention and control and
urges the police to cooperate with non-governnmental organizations and ot her
children’s experts with a view to ensuring that the Kenyan | aw enfor cenent
officials are well-inforned, well-equipped, and well-sensitized to deal with
children’s concerns effectively.

80. In discussions with the Deputy Conmandant of Crim nal Investigations
Trai ning Coll ege of the Kenyan police, it was noted that police indeed |acked
training and sensitization programes in how to address children victins. The
trai ning manual for |aw enforcenent officials needs to be revised, in
particular with a view to including informative sections on the rights of the
child and on issues such as comercial sexual exploitation of children. A
networ ki ng attenpt between police officers in Nairobi to assist each other
with relevant information in the case of a child victimhad apparently been
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made but w thout great success. |In this context, the Special Rapporteur would
recommend that a directory of all non-governnental organizations working with
children victinms of sexual exploitation be provided to all police officers,
giving detailed information on the progranmmes avail able for children and the
addresses of children’s hones and shelters.

81. It was al so nentioned that the current |egislation which does not

di stingui sh between a child in need of discipline and a child in need of
protection renders the work of |aw enforcenent officers difficult. At the
sanme time, the need was expressed for the Kenyan police force to foster public
confidence generally through closer and nore open contacts with civil society.
Such cooperation could, for exanple, be built through regular comunity police
foruns neetings or community policing projects.

82. In cases where children are brought to court, they are processed through
the juvenile justice system The Children and Young Persons' Act provides for
children's cases to be heard in special juvenile courts, whose jurisdiction
extends to both crimnal matters and non-crimnal “protection or discipline”
matters. The Juvenile Court, at the level of a Resident Mgistrate' s Court,
handl es all matters concerning children in Kenya. There is only one Juvenile
Law Court in Kenya, which is based in Nairobi, and in all other regions, the
Resi dent or District Magistrate’'s Court hear cases of children and young
persons on desi gnated days.

83. According to the Penal Code, when a child is brought before a court of
law in a matter involving his protection or discipline, the court is enpowered
with a wi der range of options which include a supervision order, committal to
fit persons, to approved schools or to approved societies willing to take care
of the child. The court is also enpowered to order that the child be returned
to his parent or guardian and may order his parent or guardian to execute a
bond to exercise proper care and guardi anship.

84. Pendi ng final adjudication and disposition of their cases, street
children are conmtted by courts to tenporary detention in remand institutions
or juvenile remand homes, if they are aged 15 or under, or to adult remand
prisons, for children who are at |east 14 years old. They may stay there for
indefinite periods of time, sonmetines even years. There are no linits under
Kenyan | aw on the anmount of time that a person can be detained in a remand
institution, and in remand centres; there are hardly any educational or
recreational activities for children

85. From remand, children may be committed by courts to approved school s,
juvenile remand hones, or, in the case of older children, in prisons.

Al t hough the Special Rapporteur welcones the alternatives to custodia
treatment which are provided for under the Children and Young Persons Act,
such as rescue centres established by churches, non-governnmental organizations
and other private institutions, she is particularly concerned that nagistrates
still tend to overuse institutionalization as a renedi al neasure for street
children. The existing approved schools are few in nunber and are not
sufficiently and adequately equipped in terns of personnel and other relevant
services required for effective rehabilitation of children victins of
comerci al sexual exploitation, especially since it is the Specia



E/ CN. 4/ 1998/ 101/ Add. 1
page 20

Rapporteur’s understandi ng that approved schools are intended, in the first
pl ace, to be correctional institutions for juvenile delinquents.

86. In reply to her query on this matter, it was indicated to the Specia
Rapporteur that once a child victimof comercial sexual exploitation was
considered to be in need of protection and care, the first attenpt to
rehabilitate the child would be to commt it to an approved school or remand
hone in order “to heal fromsuch activities” and then rel eased for
reintegration into society. Yet, aside fromthe fact that the Specia
Rapporteur is concerned that children victinms of comercial sexua
expl oi tation, under the Children and Young Persons’ Act, are treated equally
with juvenile delinquents and are assigned to approved schools, where there
are no specific psychol ogical rehabilitation programres for child victins,
anot her concern is that there exists only one Approved School for Grls in the
whol e country. The Special Rapporteur had the occasion to visit the Kirigit
Approved School for Grls in Kianmu, Central Province, where 252 girls between
10 to 18 years are placed fromall over the country, many of whom have been
conmitted for the “offence of being in need of protection” or for the "“offence
of being a child in need of care and discipline”. The manager of the schoo
agreed that ideally different institutions should exist for child victinms and
for child delinquents. She pointed out, however, that whilst all children in
the school received equal treatnent, there were also possibilities for

i ndi vi dual counselling, for exanple, for victinms of sexual exploitation and
abuse. It seens evident, however, that only one such institution cannot
possibly cater effectively for all female child victims in need of protection
and juvenile delinquents in need of discipline at the sanme tine.

87. The Speci al Rapporteur was al so concerned at reports that street
children are frequently tried in regular courts as adults, wi thout the specia
protection provided to children under Kenyan law. Judicial authorities have
al so been criticized for not fully appreciating the severity of sexual abuse
or exploitation, which is evident fromcourt decisions in which child sex

of fenders appear to have been treated leniently. 13/ The Special Rapporteur
not ed, however, that the proposed Children’s Bill proposes an increased nunber
of juvenile courts with an increased capacity to detect child abuse and an

i mprovenent in “vetting” negistrates with specialized know edge for children’s
courts.

88. The Speci al Rapporteur was also inforned that there exists no formal nor
informal training for nenbers of the judiciary, including justices and

magi strates, on juvenile issues (whether concerning juvenile conplainants or
defendants). The Special Rapporteur, therefore, urges the Departnment of
Justice to carry out formalized and detail ed courses for justices and

magi strates relating to all issues concerning children in courts. In this
context, the Special Rapporteur would like to draw attention to her report to
the General Assenbly |ast year (A/51/456) which contained a special focus on
the crimnal justice systemand could be used as a basis for any judiciary
training on the rights of the child.

V. A CASE STUDY OF THE COAST PROVI NCE: MOVBASA AND MALI NDI

89. The coastal area of Kenya, including urban centres such as Monbasa and
Mal i ndi, possesses a cultural, ethnic and geographic richness and diversity
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whi ch al so | ends the phenonenon of conmercial sexual exploitation of children
particul ar characteristics, different from Nairobi. The Special Rapporteur

al so chose to visit the coastal area in order to study the inpact of tourism
on commerci al sexual exploitation of children and to identify possible
measures to prevent any further exploitation

90. Children fromall parts of the country converge in the coastal area,
especially in Mnbasa and Malindi, hoping to earn a living fromthe influx of
foreigners. Here the children are rendered doubly vul nerabl e since, on one
hand, they are subjected to sexual exploitation by sonme tourists but, on the
ot her hand, they are subject to violence and harsh treatnment by police
officers who are ordered to “clean” the streets for the tourists. Yet it was
enphasi zed that tourismis not the primary reason for children to enter into
comerci al sexual exploitation and other ventures to assure their survival but
that once they are in the streets, having left hone for the many reasons
described earlier, the tourist industry beconmes a mmjor attraction. According
to the Mombasa Coast and Touri st Association, only 1 per cent of tourismin
the coastal area is oriented for sex.

91. According to the Monbasa Coast and Touri st Association, out

of 827,000 international tourists visiting Kenya per year, approximtely

70 per cent travel to Monbasa and the ngjority of arrivals are famlies,
honeynooners or pensioners, with only a small percentage of individuals
travelling alone. |In the face of these statistics, it could be deduced that
the tourist industry in the coastal area of Kenya is not primarily
sex-oriented. Nevertheless, in view of the | arge nunber of street children
and curio vendors, the potential for increased comercial sexual exploitation
of children nust be recogni zed and preventative strategies put into place

wi t hout del ay.

92. In fact, the Special Rapporteur was pleased to note a high degree of
awar eness of potential dangers in discussions with the Chairman of the Mnbasa
Coast and Touri st Association (MCTA). The MCTA has carried out

awar eness-rai si ng canpai gns concerning the rights and protection of children
with hoteliers, tour operators and caterers and has asked themto report to
the Association any detection of mnors in their establishments. At the
pronpting of the Special Rapporteur, the Chairnman, in cooperation with the

M nistry of Tourism was going to address a circular letter to all tourism
managers in the region to remnd themof their obligation to nonitor that no
m nors under 18 be allowed in their establishments. The MCTA has al so
requested the Governnment to provide |land for building a regul ated “beach boys
market” in order to control better the type of merchandi se sold and activities
undert aken by beach boys, the building of which would be funded by the MCTA
CGenerally, the MCTA al so expressed its willingness to cooperate with the
Children's Services Departnment and their officers in any future initiatives to
el imnate comercial sexual exploitation of children

93. In nost discussions, it was nmentioned that honpsexual prostitution and
the use of boys in comercial sexual exploitation of children was not

traditionally practised in Kenya but that foreign influences through tourists
have given rise to this phenonenon. |In particular young boys who sell curios
on the beaches in tourist areas, so-called “beach boys”, are nostly targeted
by paedophiles and nale tourists | ooking to buy sexual services. To address
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this growi ng concern, the Mnistry of Tourismand WIldlife established a Kenya
Beach Management Programme. Under this progranme, the beach boys are

organi zed into a “Beach Operators Association”, with about 6,000 nenbers. It
coordi nates the selling of curios but at the sanme tine seeks to prevent the
curio vendors from bei ng used as contact points by tourists for either drugs
or sexual services by children. The Association also represents its nenbers
in negotiations with provincial authorities and the Mnbasa Coast and Touri st
Associ ati on.

94. It was al so nentioned that tourists who conme to Kenya on package tours
and stay in cheaper hotels have nobre opportunities to enter into closer
contact with locals and, therefore, attract | ocal commercial sex workers and
nomadi ¢ street children who nove fromone tourist area to another searching
for ways to survive

95. Mal i ndi has certain characteristics not in conmon with the other coasta
areas |ike Mmnbasa and Lanu. Malindi has a visibly large Italian conmunity.
Italian-owned hotels, restaurants, bars and nightclubs proliferate in Mlindi
Thus, many ltalian tour operators and tourists are attracted to the area. The
expatriate community consequently has very close contacts to both |oca
Kenyans, as well as to the tourists, and it has been reported that such
contacts are also used for providing children for sexual services to tourists.
Furthernmore, in view of the higher nunber of young, single tourists that

travel to Malindi, demand for sex services al so appears greater

96. Anot her characteristic of commercial sexual exploitation of children in
Malindi, were fermal e donestic hel pers who worked in “guest cottages” nostly
owned by expatriates but managed by | ocal caretakers. It was reported that

the caretakers at tines photographed the donestic workers and sent their
photos to guests abroad so that they could “select their girl” before arrival.
Anot her incentive provided for the donestic hel pers to engage in other

servi ces than housework is the approximately nonthly salary of K Sh 4,000 to
5,000/ month that they are sonetinmes offered. In conparison, a |loca

| ower -1 evel governnment official would earn approximately K Sh 3, 000/ nont h.

The Speci al Rapporteur was al so informed of “hostels” for girls, situated
around Malindi, which provide an ideal setting for sexual exploitation of
girls and which should be carefully nonitored.

97. Also in the coastal area, in Malindi and Monbasa it was reported that
organi zers of traditional dances for tourist entertai nment used children and
school drop-outs in their shows and that tourists often requested the services
of perforners after the dances for sexual purposes. The Children’s Depart nent
in Nairobi was of the opinion, however, that such exploitation had been
detected and a stop put to it.

98. The Speci al Rapporteur was also inforned that a |arge nunber of the
coastal popul ation or “migikenda” are Muslimcomrunities, like in Lamu, which

are very closed and difficult to reach. Both children's officers and

non- gover nnent al organi zati ons stated that whilst in these communities no
conmer ci al sexual exploitation of children has been observed, it appears that
the rate of child abuse and exploitation within famlies is high. 1In
particul ar, young boys are nore exposed to the danger of sexual abuse by
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honosexual menbers of the comunity, especially since the girls within Mislim
fam lies are strictly protected.

99. The International Programme for the Elimination of Child Labour (IPEC)
of the I1LO has inplenented a programe in Malindi which addressed mainly
children who work in factories in the region. At the same tine, a new
programe has been proposed under which recreational centres with counselling
facilities and informati on woul d be established for children victinms of
expl oi tation, sexual and otherwi se. The programre ains to enable children in
prostitution to get vocational training for alternative sources of incone.

O her options which could be offered to children in need of rehabilitation and
their famlies would be enpowernment training and a credit-lending facility for
parents to encourage incone-generating activities. The Special Rapporteur
considers this an excellent project proposal and encourages its inplenentation
wi t hout del ay.

VI . NON- GOVERNVENTAL AND COMVUNI TY- BASED ORGANI ZATI ONS

100. The Speci al Rapporteur was pleased to note that just before her visit a
wor kshop had been held from 13 to 15 August 1997, in Nairobi, organized by the
Child Welfare Society of Kenya, and End Child Prostitution in Kenya (ECPIK),
bringi ng toget her non-governnmental organizations and Government to el aborate
strategies to “End Child Prostitution in Kenya”. In followup to the Wrld
Congress agai nst Commerci al Sexual Exploitation of Children, held in Stockhol m
from27 to 31 August 1996, participants at this workshop took stock of the

exi sting situation of comrercial sexual exploitation in Kenya, reviewed the
nati onal |egal framework to protect children and agreed on a nunber of
recommendati ons, nmany of which are reproduced in this report. Many of the
papers presented at the workshop were very useful to the Special Rapporteur in
the preparation of the present report. The Special Rapporteur urges al

rel evant actors to continue cooperating and taking initiatives, such as this
wor kshop, which bring together governnental and non-governnental organizations
with a viewto formulating very concrete strategies to address the probl em of
conmer ci al sexual exploitation in Kenya

101. Another inportant devel opnment after the Stockhol m Congress is the
initiation of an unbrella organization or a Governnent/non-governnmenta

organi zations coalition referred to as End Child Prostitution in Kenya (ECPIK)
whi ch focuses on comrerci al sexual exploitation of children. In view of the
fact that it appears that the Governnment of Kenya now recogni zes the existence
of the phenonenon in the country, the next priority is to establish the

magni tude of the problem and non-governnmental organizations within the
coalition are mandated to start collecting data to this end.

102. Another unbrella organi zation bringing together non-government al

organi zations working with street children is the Kenya Alliance for the
Advancenent of Children (KAAC). At this point, the Special Rapporteur would
like to enphasize that whil st networking anbngst non-governnenta

organi zations working with children is absolutely essential, one nmust ensure
that it does not becone the nobst overused and underpracti sed concept existing.
During her m ssion to Kenya, the Special Rapporteur was startled by the
proliferation of networks of non-governmental organizations, nost of which
conprised of the same organi zations and working in simlar areas. A critica
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apprai sal of whether and to what extent the existing networks are necessary
shoul d be carried out in order to weed out any duplication of efforts.

103. One exanple of significant and effective cooperation between
governnental and non-governnental actors, are the rehabilitation centres

for child victins of comercial sexual exploitation that have been set up

by the Child Welfare Society of Kenya. Children’s and probation

officers direct children whomthey pick up in the streets and consider in
need of rehabilitation to such centres. The “Peace House”, wi th places

for 20 to 25 girls, is one of 11 other sinmilar establishnents nanaged by the
Child Welfare Society.

104. These rehabilitation centres fill a void within the governnental
structures of the crimnal justice systemwhich, as already nmentioned above,
only provide for remand houses and approved schools for children. The Specia
Rapporteur has, however, already enphasized above the inportance of ensuring
that children who are victins of sexual exploitation receive appropriate
rehabilitation and care, including specialized psychological treatnent, in
separate institutions fromwhere juvenile delinquents are held.

105. In this context, however, the Special Rapporteur was concerned that,
whi | st the Governnent was nore than happy to use facilities, such as rescue
and rehabilitation centres, nanaged by non-governnental organizations, there
seenmed to be no real funding forthcom ng from Government to support these
projects. Should this be the case, the Special Rapporteur strongly urges
Government to redirect financial resources to non-governmental organizations
who carry out such inmportant initiatives for the protection of children

106. The Child Wl fare Society is also engaged, in cooperation with the

M nistry of Education, in trying to introduce information on the dangers of
sexual abuse and exploitation to children in schools through culture and dranma
festivals, with poens, songs and plays, under the subject-heading of “socia
ethics”. The Special Rapporteur considers this an inmportant initiative, in
particular in the absence of conprehensive health and sex education in
curricul a.

107. The Speci al Rapporteur was also pleased to learn that the Child Wl fare
Soci ety of Kenya also trains police officers on children’s rights and has
produced police training materials, posters and panphlets for distribution at
police stations. Whilst the Special Rapporteur would |ike to encourage this
project, it is essential that such training is carried out systematically and
in coordination with the police training college.

108. The Kenya Chapter of the African Network for the Prevention and
Protecti on agai nst Child Abuse and Negl ect (ANPPCAN) has | aunched a children's
| egal awareness and assi stance programe, not directed exclusively at
conmer ci al sexual exploitation, but rather at intervening on behalf of
children who conme into conflict with the crimnal justice systemand al so
inform ng coomunities of children’s legal rights. |In the first instance, such
a programe invol ved establishing contacts with street children who are one of
the npst vul nerable groups to come into contact with the crimnal justice
system It was reaffirmed that street children easily becone involved in
prostitution, especially for survival. The ANPPCAN Executive Director
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enphasi zed that child prostitution in establishments and purely for financia
gain is nmore limted in Kenya. At the sane tinme, however, he was of the

opi nion that whilst tourists and foreigners used to constitute the mgjority of
clients of child prostitutes, an increasing trend of |ocal customers is
observed. This reversal in trends could be attributed to the false nmyth that
children are free fromH V/ AIDS infection

109. In Mnbasa, the Special Rapporteur visited the G andsons of Abraham
Rescue Centre for Boys, which picks up boys fromthe streets, provides them
food and tenporary shelter with the objective of reuniting the children with
their famlies. The street boys that pass through the Rescue Centre are
between 10 and 16 years old, originate fromall parts of the country and,
therefore, networks with social and street workers across the nation have been
established to locate the fam lies of the boys. Mny of the boys in the
streets live in gangs, within which sexual abuse by ol der nenbers of the group
may happen. Also, the Director of the Rescue Centre has detected a decrease
in the age of street boys and al so spoke of initiation cerenonies for new boys
that m ght consist of sexual acts.

110. The Undugu Society, denoting “brotherhood”, is one of the nost
establ i shed organi zations in Kenya dealing with street children. During the
ni ght, the Undugu street and social workers tend to the i medi ate needs of
children in the streets, such as nedical assistance and food, and informthe
children of the Undugu reception centre fromwhere children, who have cone
there voluntarily, are sent on to comunity hones for boys and girls. Another
option for older boys is to be placed in “outreach”, that is to say that they
visit the hones regularly but do not live on the prem ses. Contact with the
fam lies of the children is always nade and the situation is evaluated during
a home visit to understand reasons for children’s departure. The Undugu
Society also provides livelihood training for the children and offers
non-formal education programres. For children of 12 years and above, the
4-year basic education programe operated in Nairobi’s slumareas is attended
by 680 students, whilst the informal sector training programre seeks to

i mprove skills acquired in the basic programme and attaches students to
craftsmen and conpani es for training.

111. Recently, the Society has al so |launched four new | earning centres or
“machuma”, where 300 children below 12 years of age collect and sell scrap
nmetal pieces on a free market after school. This programe originated from
the fact that many young children coll ected such waste materials and were then
expl oi ted because of the meagre prices they could obtain. Such cost-effective
m cro-projects indeed provide innovative ways for keeping children from
falling into the dangers of comercial sexual exploitation

112. The Speci al Rapporteur had the opportunity to visit a children’s hone in
Msabaha, near Malindi. The “Children of the Rising Sun” home houses 36
abandoned chil dren between 6 and 16 years of age, npbst of whom were street
children in Malindi. The hone was founded by a forner street child in 1994
and is supported mainly by the expatriate community in Malindi. The land for
the renovated hone was donated by a Kenyan hotelier. The Special Rapporteur
considers that this is a prine exanple of how | ocal communities can cooperate
to alleviate the plight of street children which benefits tourismsince the
children are not living in the streets anynore and at the sane tine, the
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children are provided with food, clothing, care, education and with
possibilities to find enpl oynent.

VI 1. CONCLUSI ONS AND RECOMVENDATI ONS

113. Fromthe information gathered during her mssion, the Special Rapporteur
notes that the Governnent of Kenya recognizes the existence of the probl em of
conmer ci al sexual exploitation of children in the country. At the same tinme,
and in view of the ever-increasing nunber of street children potentially npst
vul nerable to exploitation, as a first priority an assessnment of the extent of
the situation has to be undertaken. On the basis of the outcone of a
base-1ine survey, conprehensive strategies to conbat the problemand to
prevent its increase nust be taken wi thout delay. |In order to be effective,
strategi es must be el aborated in close cooperation between Government and

non- gover nnent al organi zati ons.

114. Wth regard to the inpact of tourismon conmercial sexual exploitation
of children in Kenya, the Special Rapporteur is able to conclude that whil st
many street children and runaways are drawn to tourist areas, mainly along the
coast, it is not tourismin the first instance that causes children to turn to
life in the streets. It also appears that exclusively sex-oriented tourismis
still rare in Kenya, but the future potential for a drastic increase nust be
recogni zed by Governnent, including the Mnistry of Tourism and preventative
measures put in place.

115. Bel ow are sone recommendations for action which the Special Rapporteur
woul d urge the Governnent of Kenya and civil society to study carefully with a
view to undertaking some of the suggested actions.

To the Governnent of Kenya:

(a) Lega

- Submit overdue State Party reports to the Commttee on the Rights
of the Child;

- Ratify the African Charter on the Rights and Wl fare of the Child

- Revi ew chapter V of the Constitution with a view to harnoni zing
with the Convention on the Rights of the Child;

- Set legal age of mpjority at 18 years;

- I ncl ude specific provisions on prohibiting conmercial sexua
exploitation of children in Children’ s Bill;

- Formul ate, strengthen and inplenment national |aws, policies and
programmes related to trafficking in children

- Revi se penal ties concerning rape and defil enment;



(b)

E/ CN. 4/ 1998/ 101/ Add. 1
page 27

Revise |laws to ensure as a matter of priority that child-caring
institutions cater separately for children in need of protection
and those in need of discipline and that renedial and
reintegration nmeasures for one are distinct fromthe other

Formul ate national |aws governing extra-territoriality to
prosecute and deter tourist involvenment in comercial sexua
exploitation of children

Increase security and police patrols in areas with hotels,
ni ghtcl ubs, bars and restaurants and entertai nment establishnents
to prevent and intervene in involvenent of mnors;

Ensure that the Children's Bill clearly separates crimnal from
protection cases for children, and that children receive all due
process protections required by international |aw when deprivation
of liberty is at stake;

Institute aggressive and nati onw de awar eness-rai sing and
educati on canpaigns on the issue of HHV/AIDS for all sectors of
society, in particular children, as a preventive neasure for the
spread of commercial sexual exploitation of children

In view of the high prevalence of HHV AIDS in the country, ensure
that free testing clinics and/or facilities, respecting the right
to privacy and requirenents for confidentiality, are nmade
avai |l abl e t hroughout the country, especially for children

Provide institutionalized and systematic response nechani snms to
provi de support, protection and assistance to victinms and w dely
publicize the sane;

Ensure institutionalized and continuous sensitization and training
programmes for all sectors involved in responding to children in
di stress, particularly |aw enforcement officers, judges and socia
wor kers;

Mai nstream of f ences against children as a matter of policy,
especially on the | aw enforcenent | evel

Non- | ega

As a preventive measure, enpower the famly, the basic el enent
provi ding for econonic, social and noral security for children
t hrough i ncone-generating activities;

Sensitize general public, especially parents, teachers and carers,
to the dangers of commercial sexual exploitation of children

Sensitize | aw enforcenment personnel and nenbers of the judiciary
to the facts of conmercial sexual exploitation of children, to the
i nternational and national |egal standards protecting children
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from exploitation and on procedures for treating children victinms
within the crimnal justice system

- I ncrease percentage of female | aw enforcenment officials to ensure
that at |east one trained female police officer is assigned to
each police station in the country;

- Establish a hotline and contact centres with trained personnel to
receive conmplaints by child victinms of commercial sexua
expl oi tation;

- Formcultural conmittees within communities to discuss advantages
and di sadvantages of traditional practices, such as early
marriages, and to nobilize societal support for the elimnation of
such harnful practices;

- Institute sex education programes within school as part of the
compul sory curricul um

- Establ i sh rehabilitation institutions for children victins of
comerci al sexual exploitation in order to ensure effective
recovery and to avoid revictim zation by failing to distinguish
between children in need of protection and children in need of
di sci pline;

- Conduct research to produce accurate and up-to-date statistica
data on all aspects of the problem

- Make deliberate efforts to retain girl children in schools by
provi di ng educational subsidies and bursaries to girls fromrura
and sl um ar eas;

- Provi de an open forum for discussion through workshops, sem nars
and presentation of case studies, in which all sectors of society,
i ncl udi ng Governnment adm nistration, health care, |aw enforcenent,
medi a and education, can exchange perspectives and experiences to
find common ground for devising solutions;

- Create public awareness of the plight of children, child rights
and the legal penalties applicable to those who abuse or negl ect
chil dren;

- Rai se awareness particularly of the provisions of the Convention
on the Rights of the Child, anong the public, famlies,
comuni ties, non-governmental organizations and Gover nment
workers, to work as a deterrent and also as a tool for enpowernent
for children;

To non-governnental organi zations

- Make concerted efforts to forge a stronger partnership between
Gover nnment, non-governnental organizations, parents and children
t henmsel ves;
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- Critically appraise the numerous unbrella organizations and
net wor ks of organi zati ons working on children’s issues with a view
to rationalizing efforts and increase focus on specific subject
ar eas;

- Provide a directory of all non-governnental organizations working
with children victins of sexual exploitation to all police
of ficers, giving detailed information on the programes avail abl e
for children and referral contacts.

Not es

1/ G adys K Maiti, “Effects of sexual exploitation of children”
presentation nade at the Wrkshop on Commercial Sexual Exploitation of
Children, organized by the Child Welfare Society of Kenya and End Child
Prostitution in Kenya (ECPIK), Nairobi, 13-15 August 1997.

2/ Children's Departnent, “Conmercial Sexual Exploitation of
Children: Kenya Situation”, paper submtted to the Special Rapporteur during
her m ssion, 20 August 1997

3/ Philista Onyango, “Conmercial Sexual Exploitation of Children”
African Network for the Protection and Prevention of Child Abuse and Negl ect
(ANPPCAN), presentation made at the ECPI K Workshop, op. cit. at note 1.

4/ Human Ri ghts Watch, “Juvenile Injustice: Police Abuse and
Detention of Street Children in Kenya”, New York/Washi ngton, June 1997.

5/ UNI CEF, “Situation Analysis of Children and Wonen in Kenya”, draft
chapter 3, UNI CEF, Nairobi (forthcom ng).

6/ The Age of Majority Act (cap. 33) sets the age at which one enters
majority at 18 but | eaves other Acts to regulate age nore specifically for
ot her purposes, such as marriage under the Marriage Act (cap. 150) and
puni shments under the Penal Code (cap. 63).

7/ Victoria WM Kattanbo, “The Law and Conmerci al Sexua
Exploitation of Children: Existing Laws, Waknesses and Gaps”, Kenya Law
Ref or m Commi ssi on, presentation made at the ECPI K Workshop, op. cit. at
note 1.

8/ | bi d.
9/ | bi d.
10/ Children's Departnment, op. cit. at note 2.
11/ | bi d.
12/ | bi d.
13/ | bi d.



E/ CN. 4/ 1998/ 101/ Add. 1

Annex

LI ST OF PERSON ORGANI ZATI ONS CONSULTED BY THE

page 30

Nai r obi

M. S. Oe Kwallah

M. Boaz Kidi ga Maya

Ms. F.R CQeri

M. Mitua

M. Julius K Kandie

M. Dixon R T. Konya
Mary A. Owuor

M. Sol omon K. Maina

Ms. Anne K. Kibaara

M. Ki maru Wakar uru

M. Robert Irungu

M. Lee G Mt hoga

Dr. Philista Onyango

SPECI AL RAPPORTEUR DURI NG HER M SSI ON

Director, Children' s Services, Mnistry
for Home Affairs and National Heritage

Director, Political Affairs, Mnistry
for Foreign Affairs and International
Cooperation

Conmi ssi oner for Social Services, Mnistry
of Culture and Social Services

Assi stant Conmm ssioner for Social Affairs,
M nistry of Culture and Social Services

Deputy Solicitor-General,
Att or ney- Ceneral ' s Chambers

Magi strate, Nairobi Juvenile Law Court

Assi stant Conmm ssi oner of Police, Deputy
Conmandant, Crim nal |nvestigations
Department Trai ni ng School, Kenya Police

Assi stant Secretary, International
Organi zati ons and Conferences, Mnistry
for Foreign Affairs and International
Cooperation

Manager, Kirigiti Approved School for
Grls, Kianbu, Central Province

Executive Director, Child Welfare Society
of Kenya

Public Rel ati ons Manager, Child Wl fare
Soci ety of Kenya

Chai rman, African Network for the
Prevention and Protection against Child
Abuse and Negl ect (ANPPCAN Kenya Chapter)

Chai rman, ANPPCAN Regi onal O fice



E/ CN. 4/ 1998/ 101/ Add. 1

page 31
Ms. Wambui N uguna Regi onal Coordi nat or, ANPPCAN Regi onal
Ofice
Ms. Josephine Mili Coordi nator for Children and Youth, Undugu
Soci ety
Ms. Stella Cduori Coordi nator for Comrunity Heal th, Undugu
Soci ety
Bernard Quta Information OFficer, Undugu Society
Robert ffol kes Save the Children Fund (East and Central
Africa Regional Ofice)
Ms. Susan Aird Training Oficer, Kenya Alliance for the
Advancenent of Children (KAACR)
M. Frederick Lyons Resi dent Representative, UNDP
Leah Josai ah Programme O ficer, UNDP
Ms. Kimberly Ganbl e-Payne Regi onal Child Rights Adviser, UNI CEF
Regi onal O fice for Eastern and Southern
Africa
Monbasa
M. Robert K. A Cheruiyot Provincial Director, Social Services,

Coast Province

Ms. Frida Mwangi Provincial Children's Oficer, Coast
Provi nce
M. Lawrence W Mragwabi Assi stant Welfare O ficer, Department of
Soci al Services and Housi ng, Minici pal
Counci |
Evans Mayore District Social Devel opnent O ficer
Naji b Bal al a Chai rman, Monbasa Coast and Touri st

Associ ation

Br ot her Loren Beaudry Director, The Grandsons of Abraham Street
Boys Rescue Center

Ms. Susan W Kuria Regi onal Coordinator, Child Wl fare
Soci ety of Kenya

M. Said Mbhaned Rhova Programme O ficer, ILO I nternational
Programme for the Elim nation of Child
Labour (1 PEC)



E/ CN. 4/ 1998/ 101/ Add. 1

page 32

Mal i ndi

Ms. C.A. Omlo

M. G deon M Ming’ aro
M. Beppe Tirinnanz
M. Kundan D. Suchak
Ms. Ell ena Chikejo

Di strict Commi ssioner

Chai rman, Mbnbasa Coast and Touri st
Associ ation (Mlindi Branch)

Patron, Children’'s Honme “Children of the
Ri sing Sun” in Msabaha

Patron, Children’'s Honme “Children of the
Ri sing Sun” in Msabaha

O ficer-in-Charge, Juvenile Remand Home



