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Introduction

Capital punishment and life imprisonment are unlawful as judicial sentences for child offenders, but corporal punishment is lawful.

The main laws governing juvenile justice are the Criminal Code 1953, the Code of Criminal Procedure, the Great Green Document on Human Rights 1988 (incorporated in the Promotion of Freedom Act 1991) and the Constitution 1969. The Criminal Code sets the minimum age of criminal responsibility at 7.

A draft new Penal Code was under discussion in 2007. To our knowledge, this has not yet been adopted.

Legality of inhuman sentencing

Death penalty

Capital punishment is unlawful as a sentence under the criminal law. Article 81 of the Criminal Code prohibits the imposition of the death penalty on persons under 18. Where a young person aged 15 to 17 commits a crime punishable by death, the sentence is commuted to a term of not less than five years’ imprisonment. Principle 8 of the Great Green Document on Human Rights states: “The sons of Jamahiri society revere and preserve human life. The aim of Jamahiri society is to abolish the death penalty....”

Corporal punishment

Corporal punishment is lawful as a sentence. There is no explicit prohibition of its imposition on child offenders. Article 2 of the Declaration on the Establishment of the Authority of the Peoples (1977) states that “the Holy Quran is the Constitution of the Socialist People’s Libyan Arab Jamahiriya”, and amendments to the Penal Code introduced hadd punishments into state legislation in the 1970s. Flogging and amputation may be ordered under Law No. 70 (1973) concerning sexual offences, Law No. 13 (amended 1995) concerning theft and armed robbery, Law No. 52 (1974) concerning sexual slander, and possibly the Law on Prohibition (1973) relating to alcohol consumption and the Law on Homicide (1973).

Life imprisonment

A young person under 18 may not be sentenced to life imprisonment.

Article 81 of the Criminal Code states that where a young person aged 15 to 17 commits an offence punishable by life imprisonment, the sentence is commuted to a term of not less than five years’ imprisonment, but it appears that no maximum period is specified. The Government has stated that a person aged 15-17 convicted of an offence may seek a two-thirds reduction in sentence.

Inhuman sentencing in practice

We have been unable to obtain statistical information relating to judicial corporal punishment. According to the U.S. Bureau of Democracy, Human Rights and Labor, there were no reports of judicial flogging or amputation being carried out in 2009.

Progress towards prohibition and elimination

Law reform needed

All legal provisions authorising judicial corporal punishment for offences committed when the offender was under 18 should be repealed.

Law reform under way

As at 2007 a new draft Criminal Code was under discussion. We have no information regarding its provisions in relation to corporal punishment of children.

National campaigns

We are not aware of any national campaigns on the issue.

National and international law conflicting with inhuman sentencing

The Constitution and other domestic legislation

A number of legal provisions potentially conflict with the legality of judicial corporal punishment of children.

Principle 2 of the Great Green Document on Human Rights states:

The members of the Jamahiriyan society consider the life of the individual sacred and protect it. They forbid its alienation. Imprisonment can only be exercised against those for whom liberty constitutes a danger or a contamination of others. The aim of punishment is to renew society, to protect its human values and its interests. The Jamahiriyan society proscribes punishments which attack the dignity and the integrity of the human being, such as forced labour or long-term imprisonment. The Jamahiriyan society proscribes all attacks, physical or mental, on the person of the prisoner. It condemns all speculations and experiments of any kind of which he could be the subject. The punishment is personal and suffered by the individual following a criminal act on which it must depend.....

This is incorporated in articles 17 and 18 of the Promotion of Freedom Act 1991:

17. An accused is innocent until proven guilty by decision of the judiciary; no judicial measure may be taken against him while he remains accused. An accused may not be subjected to any type of physical or psychological torture, any harsh, humiliating treatment, or one affecting his human dignity.

18. Punishment seeks to reform, rehabilitate, re-educate, instruct, and advise.

Article 31 (Criminal Justice) of the Constitution (1969) states:

(a) Crime and penalty are only determined by law.

(b) The penalty is personal.

(c) The defendant shall be presumed innocent until proven guilty. All necessary guarantees for the exercise of his defense shall be provided. The accused or imprisoned shall not be subjected to mental or physical harm.

International human rights treaties

Libya has ratified or acceded to the following international treaties: 

· Convention on the Rights of the Child (in 1993)

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (in 1989)

· Convention on the Elimination of All Forms of Discrimination Against Women (in 1989)

· Convention on the Rights of Persons with Disabilities (in 2008)

· International Covenant on Civil and Political Rights (in 1970)

· International Convention on the Elimination of All Forms of Racial Discrimination (in 1968)

· International Covenant on Economic, Social and Cultural Rights (in 1970)

· Arab Charter on Human Rights (in 2006)

Libya has not ratified the Second Optional Protocol to the ICCPR aiming at the abolition of the death penalty.

Libya has ratified or acceded to the following complaints/communications mechanisms:

· Optional Protocol to the International Covenant on Civil and Political Rights (in 1989)

· Optional Protocol to the Convention on the Elimination of All Forms of Discrimination Against Women (in 2004).

Status of treaties

The Convention on the Rights of the Child is part of the national law in Libya.
 We have no information regarding its position within the hierarchy of domestic legal norms. The Government has indicated that the Convention is self-executing and its provisions may be invoked in the courts.
 With reference to the International Covenant on Civil and Political Rights, the Government has stated that treaties which have been ratified have the force of domestic law once published in the Official Gazette, “except in controversial cases”.
 

Recommendations from human rights treaty monitoring bodies

Committee on the Rights of the Child 

(4 July 2003, CRC/C/15/Add.209, Concluding observations on second report, paras. 45 and 46)

“The Committee recommends that the State party:

a) ensure that its system of juvenile justice fully includes in its legislation and practice the provisions of the Convention, in particular articles 37, 39 and 40, as well as other relevant international standards in this area, such as the Beijing Rules, the Riyadh Guidelines, the United Nations Rules for the Protection of Juveniles Deprived of their Liberty and the Guidelines for Action on Children in the Criminal Justice System;

...

c) take legislative measures formally to abolish flogging as a punishment;

d) ensure that the deprivation of liberty is used only as a measure of last resort, for the shortest possible time, is authorized by the court, and that persons under 18 are not detained with adults;

e) ensure that persons under 18 are not tried as adults....”

Committee on the Rights of the Child 

(4 February 1998, CRC/C/15/Add.84, Concluding observations on initial report, paras. 17 and 31)

“The Committee is concerned at the situation of the administration of juvenile justice and in particular its compatibility with articles 37 and 40 of the Convention, as well as other relevant United Nations standards such as the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (Riyadh Guidelines) and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty.

“The Committee recommends that the State party envisage taking further steps to reform the system of juvenile justice in the spirit of the Convention, in particular articles 37, 40 and 39, and of other United Nations standards in this field, such as the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules), the United Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guidelines) and the United Nations Rules for the Protection of Juveniles Deprived of their Liberty. Particular attention should be paid to considering deprivation of liberty only as a measure of last resort and for the shortest possible period of time, to the protection of the rights of children deprived of their liberty, to due process of law and to the full independence and impartiality of the judiciary.....”

Committee Against Torture

(11 May 1999, A/54/44, paras. 176-189, Concluding observations on third report, paras. 180 and 189)

“The Committee notes with satisfaction that application of corporal punishment has not been used in recent years.

“Although corporal punishment has not been practised in recent years, it should be abolished by law.”

Human Rights Committee

(15 November 2007, CCPR/C/LBY/CO/4, Concluding observations on fourth report, paras. 16 and 17)

“The Committee remains deeply concerned that corporal punishment such as amputation and flogging are prescribed by law even if rarely applied in practice. They constitute a clear violation of article 7 of the Covenant. (art. 7)

The State party should immediately stop the imposition of all corporal punishment and repeal the legislations for its imposition without delay, as stipulated in the previous concluding observations of the Committee.

“The Committee notes with concern that the continued practice and legal provisions regarding qisas (retribution) and diyah (payment), which may contribute to impunity, remain in force. (arts. 2, 7, 10 and 14)

The State party should review the laws and practice of qisas and the diyah in light of the Covenant.”

Human Rights Committee

(6 November 1998, CCPR/C/79/Add.101, Concluding observations on third report, para. 11)

“Furthermore, the Committee recalls that flogging, which is recognized in the Libyan Arab Jamahiriya as a penalty for criminal offences, is incompatible with article 7 of the Covenant. The imposition of such punishment should cease immediately and all laws and regulations providing for its imposition should be repealed without delay. Amputation, although not used in practice, according to the Delegation, should be formally abolished.”

Human Rights Committee

(23 November 1994, CCPR/C/79/Add.45, Concluding observations on second report, para. 9)

“The Committee is seriously concerned at information it has received from United Nations and other reliable sources concerning summary or extra-judicial execution and torture perpetrated by the Libyan security forces. It deplores the introduction of cruel punishments such as flogging and amputation. The practice of arbitrary arrest and detention, the detention of persons sentenced after unfair trials and the length of pre-trial detention are also matters of serious concern. The Committee regrets the lack of information about certain identified people who are said to be held in incommunicado detention without trial for lengthy periods and of persons who oppose the government and are said to have disappeared.”

Universal Periodic Review

Libya is due to be examined under the Universal Periodic Review process in November 2010.
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