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Sexual violence against children is a gross violation of their legal, social and economic rights 

Save the Children together with Handicap International recently conducted a multi-country study to shed more light on an issue we come across repeatedly in the programmes around the world
.   First-hand qualitative research in four African countries –Madagascar, Burundi, Mozambique and Tanzania (Zanzibar) – as well as a global literature review confirmed that children with disabilities are suffering from all kinds of sexual violence.  
Sexual violence against children with disabilities is a gross violation of their rights – as stated in both The Convention on the Rights of the Child
 and The Convention on the Rights of Persons with Disabilities
.  Both Conventions recognise that whilst these rights apply to all people, additional measures are needed to ensure that those rights are realised for certain groups, including children and children with disabilities.   This point was also elaborated upon by The Committee on the Rights of the Child in its General Comment on children with disabilities
.    

Stigmatisation against Children with Disabilities

The UN Study on Violence against Children recognises the particular vulnerability of children with disabilities to all forms of violence, including sexual violence
.  This is due, in large part, to the discrimination against children with disabilities found across all countries and cultures.  Children with disabilities are among the most marginalised and stigmatised children in the world.  For example:

“In our country the disabled are treated differently by their families who do not treat them as normal people. Often they live hidden inside houses.” (Lawyer from Madagascar)
In Madagascar, children with disabilities and their families can face widespread discrimination and social exclusion stemming from complex cultural prejudices surrounding disability itself.  For example, it is often the mother of a child with a disability who is blamed for their child being disabled.  It is believed that the disability is a creation of a previous mistake made by the women in which, she is now ‘paying the crime’.  

‘A person who is blind is considered in Toliara to be a dead individual ‘olo-maty’, as they are useless and remain a burden on their family.’ (The head of an institution for the blind in Madagascar)
The key causes of vulnerability 

Invisibility and isolation

It is often due to this discrimination, stigmatisation and family embarrassment that children with disabilities can be locked up, hidden from the community, denied their access to school, the wider family, community and other public and social events.  This invisibility has been demonstrated to be a huge vulnerability for children with disabilities to sexual violence.  The isolation not only is providing an opportunity, but also the impunity for perpetrators. 

Children with a disability are often denied access to education and day care facilities in Madagascar leading to further isolation.  Although most of the people interviewed in the study reported attending primary school, many were left at home alone, in their more vulnerable years.  In Madagascar and throughout the study it was identified that children between the ages of 10-15 years are most vulnerable to sexually orientated attacks by people known to them, such as indirect family members and/or neighbours.  Other reasons why children with disabilities are left at home alone in Madagascar are due to their rejection from day care centres.  These centres are reportedly available in some communities for parents who are working; however children with disabilities are denied access.  Parents needing to work are then provided with no other option but to leave their children at home, alone.

Social taboos

To collect data on sexual violence in Madagascar was exceptionally difficult.  To discuss these issues people had to go beyond the social norms and boundaries and open up on an issue that is usually taboo and not discussed. This adds to the vulnerability of children with disabilities, but in addition children in general.  If people are not comfortable to discuss and report on sexual violence, these issues remain hidden, with very little data or evidence available and therefore extremely difficult to tackle head on.
Family and community response

From the sample group, it was evident that most of the people in the study did not tell anybody of the abuse at the time it occurred.  However, those who did disclose reported that their families were generally supportive and as a minimum stopped the abuse from continuing. It was then unusual for this support to go further in accessing medical, psychological, law enforcement and legal services. Some people reported that they were fearful of the response and potential negative reprisals from the perpetrator if their crimes were made public.  When analysing the outcomes for many of the perpetrators in the study this is not surprising due to the overwhelming impunity that they face. 

Although it was reported that the community was generally supportive to the survivor and verbally condemned the abuse, there were negative reports where people perceived the child with disability to be ‘lucky’ if the rape resulted in pregnancy – providing the child with a disability an opportunity to have a child.  This feeling of ‘positive outcome’ was not reiterated by accounts in the personal testimonies, where all of the participants who had children reported that at least one of their children had been a result of rape.

It is not just the hidden physical and emotional scars that can impact on a person who becomes pregnant as a result of rape.  Children who fall pregnant are expelled from school in Madagascar, due to the fear of them setting a bad example to other children.  This, for a child with a disability faces a double challenge to gain an education and stable economic future, which should be, in accordance to the UNCRC be a basic right for all children.

Access to services

Very few children with disabilities within the study had access to services to provide medical, legal or psychological support post abuse.  Reasons for this inaccessibility ranged from:

· Lack of awareness of services

· Financial barriers
· Geographical barriers
· Shortage of staff
· Inability of staff to communicate with people who have communication or intellectual impairments 
· Lack of knowledge of professional staff on general or specific disability issues

· Negative attitudes from staff 
· Inability of staff to prioritise or consider the individual needs of a child with a disability

Professional psychological services are extremely rare and unavailable for most of the country (in general psychologists are located within the cities and provide private services which are largely financially unavailable for the large proportion of the Madagascan community).
Lack of professional knowledge of the function of specific services was also evident.  Although most of the professionals, when asked, if they knew of medical, legal and/or psychological services to support children with disabilities who may have experienced sexual violence could report the name of, or a responsible ministry for the different services, however very few reported on its specific function.  

It should be noted that the very few people who did receive medical support due to physical injuries and/or pregnancy reported positively on the medical services.  They also reported that these medical services encouraged them to seek legal support, however there was no evidence that this next step was taken by the participants of the study.

Seeking justice

The overall responses of the participants in the personal testimonies, their families, communities and professionals, people felt that a child with a disability who had survived sexual violence should have access to justice.  Justice was interpreted as a form of punishment for the perpetrator and was not usually motivated in the form of ‘compensation’ – such as financial provisions or marrying the survivor to the perpetrator.  However, it was evident that this justice was almost impossible to obtain.

Legal services protect only those who are powerful. Very difficult for a laymen to be satisfied. Professional working in an organisation for children with disabilities

Legislation

Sexual violence is a crime punished by the Madagascan Penal Code although there is no specific provision that accounts for acts of sexual violence committed against people with disabilities. In fact, there is no distinction made between people with and without a disability.  Although this may imply that disability is ‘mainstreamed’ within the legal system and legislation, without specific reference there is no special consideration taken for people with disabilities. For example, in the rules of evidence expected for all cases, it is expected that the survivor will provide an oral testimony, which may be impossible for a person with a communication or intellectual impairment.  This then provides legal personnel with the opportunity to prematurely dismiss a case.

Madagascar ratified the Convention on the Rights of the Child in 1991 but has not ratified nor signed the Convention on the Rights of Persons with Disabilities. There is real lack of knowledge of international laws and standards in both the traditional and conventional legal systems. Insufficient numbers of legal professionals exist to help children with disabilities and those in place are not always sufficiently trained or have the requisite skills and legal knowledge to work with people with disabilities. This subsequently leads to legal personnel creating a system whereby it is their own interpretations of the law and case precedent that dominates the sentencing structure and courtroom attitudes leaving little room for any positive advancement on any level to uphold the rights of persons with disabilities. 

The judge makes the decision at their discretion.” (Trainee Lawyer from Madagascar)
Case law examples are very rare due in many instances to the insurmountable hurdles faced by the survivor.   Even if the survivor succeeds in reporting abuse, it is all too common for the police and courts to refuse to believe, investigate or prioritise a report from a child with a disability, assuming that they lack the competence to make a reliable report or to serve as a credible witness in court.  The legal system has refused to give a voice to many survivors even when they are keen on attending their court proceedings; many survivors are told not to attend court proceedings as they would have nothing of value to add. Those that do manage to attend are treated with indifference and frustration by the courts; their testimonies are disregarded despite the relevant sign language interpreters and leads to impunity for the perpetrators (Case law obtained from the courts).  

Recommended questions for the List of Issues
1. What legal and other measures are being developed to protect children with disabilities from violence including sexual violence and abuse, and to identify, judge and sentence perpetrators?
2. How are the specific needs of children with disabilities being accommodated within legal proceedings to enable an equal access to justice, for example by ensuring the options of diverse and alternative means of communication and identification within the rules of evidence?
3. What steps are being taken to introduce compulsory training of personnel working in the public administration and in the administration of justice including, among others, judges, Prosecutors, police, social workers, and others coming into contact with prospective child complainants with disabilities on the prevalence of violence against children with disabilities and on how to communicate with children with disabilities?
4. What services are available, either within or on a consultancy basis to assist law enforcement, legal, medical and psychological services to be child and disability sensitive, especially in the case of children with intellectual and/or communication impairments within service delivery?
5. What steps are being taken to develop and introduce child sensitive, accessible, safe and confidential reporting and complaints mechanisms for children with disabilities?
6. What measures are envisaged to educate and raise awareness of violence against children with disabilities amongst the government, administrative structures, parents, caregivers, children, professional organisations, communities and civil society at large?  In particular, is material and information being made available in different languages, including sign languages, Braille, and easy to read formats for children with disabilities, and are workshops and seminars being conducted with age- and disability-specific support on this subject?
7. What measures have been taken or are envisaged to implement General Comment no 13 of the CRC Committee by national, regional and local authorities?

8. What steps are being taken to accede to the CRPD and its Optional Protocol?
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� Ibid.


� For example, Article 19 emphasizes the right of every child to protection from all forms of violence and imposes explicit obligations on governments to take the appropriate measures necessary to ensure that protection; In addition, Article 34 requires governments to protect children from sexual exploitation and abuse; Article 37 prohibits torture or other cruel, inhuman or degrading treatment of children; and Article 39 requires the introduction of programmes of recovery and reintegration.  Article 3 demands that the best interests of the child is a primary consideration in all actions affecting the child, and that all institutions, services and facilities provided for children are of an adequate standard. And all these provisions must be informed by the obligation, embodied in Article 12, to ensure that children are enabled to express their views on these matters and have their views taken seriously in accordance with age and maturity.


� For example, Article 16, which addresses the right to protection from violence, requires that all prevention, protection, recovery and rehabilitation, as well as investigative services are age, disability and gender sensitive. Article 23 introduces obligations on governments to provide information, support and services to families to prevent the neglect and abandonment of children with disabilities. And measures are also introduced in Article 12 to strengthen access to justice, by ensuring that all stages of legal proceedings are sensitive and accessible to people, including children, with disabilities.  


� CRC General Comment No.9, The Rights of Children with Disabilities, CRC/C/GC/9, Feb 2007


� Summary Report: Violence against Children with Disabilities,  Findings and recommendations of a consultation convened by UNICEF  New York, July 28, 2005  UN Secretary General’s Study on Violence against Children  Thematic Group on Violence against Children with Disabilities
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