


   

New Zealand's Ban on Corporal Punishment in the Home:

Referendum and After

Compiled in partnership with Action for Children and Youth Aotearoa


Introduction

In 2007, New Zealand became the first Westminster-style government (a government based on the parliamentary system first established in the United Kingdom) to ban the corporal punishment of children.    Two years later, a cohort of citizens opposed to the ban launched a referendum seeking to have the law repealed, asking the question: “Should a smack as part of good parental correction be a criminal offence in New Zealand?"  Although the referendum was non-binding, results showed a majority of respondents in favor of limited physical discipline.  Nonetheless, citing police data that the new law has not resulted in “good” parents being prosecuted for using minor corrective force, the government has refused to repeal the law and corporal punishment remains illegal in the home.  

The materials below track the activities surrounding and immediately following the referendum, and it is hoped that the national and international attention drawn to the debate will encourage other countries to follow suit in taking steps toward ending all forms of violence against children.  For continuing updates and further information, visit EPOCH New Zealand or look through the latest CRIN resources on New Zealand.
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1.  New Zealand Police Press Release: 4th Police Review of Crimes (Substituted section 59) Amendment Act 2007 (10/07/2009)

The 4th review of police activity following enactment of the Crimes (Substituted section 59) Amendment Act 2007 has been completed. 

The review shows that, in line with previous reviews, the legislation has had minimal impact on police activity. 

During the current review period (4th October 2008 to 4th April 2009) police attended 279 child assault events. 

39 of these events involved 'minor acts of physical discipline", 8 involved smacking. Police prosecuted 4 of the "minor acts of physical discipline" events, but no prosecutions were brought for child assault event involving smacking. 

Of those prosecutions 1 was discharged without conviction and the other three cases are yet to be heard. 

During the previous review period (5th April 2008 to 3rd October 2008) police attended 258 child assault events of which 49 were "minor acts of physical discipline" and 9 involved smacking. 

Deputy Commissioner (Operations) Rob Pope says the review has allowed police to continually monitor how the amendment has impacted on police work: 

"We are nearing the end of the two year review period post enactment." 

"I am confident in saying that this latest review again shows the amendment has had minimal impact on police activity. It continues to be "business as usual" for us and police continue to use their discretion and common sense in their decision making around child assault events." 

"The reviews conducted by police are based on thorough analysis of cases and include feedback from police districts". 

Analysis of the 5th and final review period from 5th April 2009 to 22nd June 2009 is now underway. 

Source: New Zealand Police Association (http://www.police.govt.nz/news/release/19854.html)

Read the full police report, Review of New Zealand Police and Child, Youth and Family Policies and Procedures relating to the Crimes (Substituted Section 59) Amendment Act, here:  yesvote.org.nz/files/2009/12/s59-report-to-prime-minister.pdf
2.  Police Publish two-year Review of Section 59 (24/08/2009)

NZ Police has published a summary of two years monitoring of relevant police activity since enactment of the Crimes (Substituted section 59) Amendment Act 2007.

This project began on 17th March 2007, three months prior to enactment. It ended on 22nd June 2009 two years after enactment.

Regular updates have been published since June 2007. This final report includes the 5th monitoring period (5th April 2009 to 22nd June 2009) not previously reported.

During the two years police brought one prosecution for smacking which was subsequently withdrawn. A further 13 prosecutions were brought for events classified as “minor acts of physical discipline”. These events may have included a smacking element plus other aggravating factors.

Of those 14 cases prosecuted sentences included diversion, discharge without conviction, conviction and discharged, and supervision.

Deputy Commissioner (Operations) Rob Pope says the monitoring shows police have consistently applied their discretion when dealing with child assault events.

“The amendment has had minimal impact on police activity and officers have continued to apply a commonsense approach”

“The monitoring has shown that practice guidelines issued by the Commissioner in June 2007 have been effective in guiding police when dealing with these difficult cases”

“Police has continued to apply its discretion and assess each incident on a case by case basis”

Notes:

(i) Two new reports are available on the police website at www.police.govt.nz/resources. These are the final 2 months of monitoring (5th review) plus the summary report of all reviews over the last two years.

(ii) The 1063 child assault events identified in this review period are not the total number of child assault events attended nationally by police during this time. These are events which, according to 7 offence codes, were most likely to identify incidents which might involve ’smacking’. This is because ’smacking’ in itself is not an offence.

(iii)The Police Family Violence Governance Group and the Ministry of Social Development agreed to examine the following seven offence types:


· Assault Child (Manually)

· Assault Child (Other Weapon)

· Common Assault (Domestic)(Manually) Common Assault (Manually)

· Other Assault on Child (Under 14 Years)

· Common Assault Domestic (Other Weapon)

· Other Common Assault

And based on this examination the events were allocated to one of each of the following categories: ’smacking’, ‘minor acts of physical discipline’ and ‘other child assault’. The rationale used to allocate each event to a specific category involved consideration of the:

· actual physical action used in the child assault; and

· the context and the surrounding circumstances, as outlined in the Commissioners Circular.

(iv) The Commissioner’s Circular on this issue released in June 2007 can be found on the NZ Police website
Source: The Yes Vote (http://yesvote.org.nz/2009/08/25/police-publish-two-year-review-of-section-59/)
3.  PM: Smacking law review gives parents “comfort” (25/08/2009)

Prime Minister John Key believes his response to the overwhelming "no" vote in the smacking law referendum will give people "comfort".

But it is seen as cold comfort by former MP Larry Baldock, organiser of the citizens-initiated referendum petition, who said the response was unlikely to satisfy people's concerns.

Part of Mr Key's response to the 88 per cent who voted "no" is directed at the parents who fear they would be subject to an investigation by Child, Youth and Family Services for smacking their child.

He said he expected that a review of procedures by Police Commissioner Howard Broad and the head of Child, Youth and Family's overarching ministry, Peter Hughes, would come up with a set of written guidelines about referrals between the agencies.

And he expected other policy recommendations "that will absolutely ensure that if New Zealand parents lightly smack a child for the purposes of correction that they won't find themselves under a full investigation from Child, Youth and Family".

%3Cbody%3E%3Cdiv%20id%3D%22adDiv%22%3E%0D%0A%3Cscript%20type%3D%22text/javascript%22%3E%0D%0Agoogle_ad_client%20%3D%20%22pub-5276995754775409%22%3B%0D%0Agoogle_ad_slot%20%3D%20%223937607753%22%3B%0D%0Agoogle_ad_width%20%3D%20300%3B%0D%0Agoogle_ad_height%20%3D%20250%3B%0D%0Agoogle_page_url%20%3D%20%27http%3A//www.nzherald.co.nz/nz/news/article.cfm%3Fc_id%3D1%26objectid%3D10592989%27%3B%0D%0A%3C/script%3E%0D%0A%3Cscript%20type%3D%22text/javascript%22%0D%0Asrc%3D%22http%3A//pagead2.googlesyndication.com/pagead/show_ads.js%22%3E%0D%0A%3C/script%3E%0D%0A%3C/div%3E
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The PM said Social Development Minister Paula Bennett had told him the procedures were not as formalised as they might be and there could be greater clarity.

"The purpose around clarity in this area is to give New Zealand parents comfort and I think the stats as they are currently presented argue very strongly that the law has been working," Mr Key said.

There had been 33 complaints to the police, he said, and no prosecutions of what he would term light smacking - a claim disputed by Mr Baldock - against the backdrop of nearly 83,000 complaints in the family and domestic violence area.

Mr Key also said that if it was shown that New Zealand parents were criminalised or their children were taken off them for what could only be described as minor or inconsequential smacking, "then the law has to be changed".

Mr Baldock said Mr Key did not address the real issue, which was people's concerns that the law criminalised parents for smacking for correction.

"It's not about prosecution and the Prime Minister is using the wrong language. When he says no parents have been criminalised what he means is that very few parents have been prosecuted."

Mr Key's measures would continue to put off prosecutions of people, as had been the case for the past two years, Mr Baldock said. But he questioned why the law was needed when it had not led to greater prosecution of child abusers.

Green MP Sue Bradford, who sponsored the original child discipline bill, last night congratulated Mr Key on his response.

"Steps to increase people's comfort with and understanding of the law - while keeping the law intact - are an appropriate response to the referendum result," she said.

Act MP John Boscawen said Mr Key had made "a huge mistake" in his handling of the issue.

* The Prime Minister's response:

Ask the heads of Child, Youth and Family and the police to review how the law is working, including referrals between their agencies, and report by December 1.

Employ independent reviewer to help with the CYF/police review.

Fast-track review that was due at the end of the year on data and trends to early October at latest.

Ask police to continue to publish for three more years statistics on the law (that was due to stop after just two years) and to provide more detailed data.

Source:  New Zealand Herald (http://www.nzherald.co.nz/the-smacking-debate/news/article.cfm?c_id=1501165&objectid=10592989)

4.  Cabinet Agrees to Ensure Smacking Parents Not Criminalised (25/8/2009)

Changes to the way welfare officers handle complaints about light smacking are likely, Prime Minister John Key said today.

Cabinet today considered Friday's resounding referendum victory for opponents of the 2007 child discipline law change.

Mr Key said the message was that parents were concerned about being treated like criminals by police and Child, Youth and Family (CYF) officials for inconsequential smacking for the purposes of correction.

"I am not going to allow that to happen to them and if the law shows through its application that New Zealand parents are criminalised, or their children are taken off them in some bizarre case for what could only be described as minor or inconsequential smacking, then the law has to be changed," Mr Key said.

But he said the facts showed that people were not being prosecuted, and he wanted to find ways to reassure parents it would not start happening.

Cabinet had agreed to ask police and CYF to review their procedures to ensure good parents were not treated like criminals for light smacking.

%3Cbody%3E%3Cdiv%20id%3D%22adDiv%22%3E%3Cimg%20src%3D%22http%3A//apn-images.adbureau.net/apn/r-nzh-300x250_20aug09.gif%22%20alt%3D%22%22%20width%3D%22300%22%20height%3D%22250%22%20border%3D%220%22%20usemap%3D%22%23Map4%22/%3E%0D%0A%0D%0A%3Cmap%20name%3D%22Map4%22%20id%3D%22Map4%22%3E%3Carea%20shape%3D%22rect%22%20coords%3D%220%2C-1%2C300%2C198%22%20href%3D%22http%3A//secure-nz.imrworldwide.com/cgi-bin/a/ci_806460/et_2/cg_812153/pi_1005344/ai_868297%22%20target%3D%22_blank%22%20/%3E%0D%0A%3Carea%20shape%3D%22rect%22%20coords%3D%220%2C197%2C151%2C249%22%20href%3D%22http%3A//secure-nz.imrworldwide.com/cgi-bin/a/ci_806460/et_2/cg_812153/pi_1005344/ai_839357%22%20target%3D%22_blank%22%20/%3E%0D%0A%3Carea%20shape%3D%22rect%22%20coords%3D%22150%2C197%2C299%2C250%22%20href%3D%22http%3A//secure-nz.imrworldwide.com/cgi-bin/a/ci_806460/et_2/cg_812153/pi_1005344/ai_839211%22%20target%3D%22_blank%22%20/%3E%0D%0A%3C/map%3E%0D%0A%3C/div%3E

An independent person would assist in the review, which would be completed by December.

A report on the effects of the law would be brought forward from the end of the year to late September/early October and police would continue with their ongoing reviews of the law.

Mr Key said looking at the policies of referrals between police and CYF would make sure they were operating as intended by Parliament.

New police operational guidelines had been, but this hadn't been in done in the case of CYF.

"It is my view you will see change to policies and procedures," Mr Key said.

This could mean formalising or raising thresholds for investigations and what complaints were followed up.

Statistics showed there had been 33 complaints in what could be regarded as light or inconsequential smacking and no prosecutions, compared to 83,000 about domestic or family violence.

Mr Key said CYF faced a tough balancing job as the department often came in for criticism for not following up enough on child abuse cases.

He did not believe his actions today would satisfy all of the supporters of the referendum, but was doing everything in his power short of changing the law.

Changing the law was not an easy process and it would threaten to dominate politics when there were bigger issues to deal with, such as the economy and protecting people's jobs.

"In my view it would consume and potentially derail Parliament over the next 12 to 18 months. It would be major a issue that Parliament would have to consider," he said.

"Right now the loudest voice is the no camp, but if there was a proposed law change you might find that changes very dramatically."

The measures were unlikely to placate those who supported the right to smack, and who wanted the law changed to explicitly allow light smacking.

The referendum was organised after Green MP Sue Bradford's member's bill was passed in 2007. That law change amended the Crimes Act to remove the defence of reasonable force when an adult was charged with assaulting a child.

Ms Bradford said she congratulated Mr Key for resisting pressure from those who wanted to "re-legalise assault" on children.

Time was needed to allow the law to bed in.

"Steps to increase people's comfort with, and understanding of the law - while keeping the law intact - are an appropriate response to the referendum result," Ms Bradford said.

Police Commissioner Howard Broad would happily provide further reviews and he believed police were doing a good job in enforcing the law.

The latest review released today showed that over two years, police had prosecuted one charge that could be considered smacking, but withdrawn the charge.
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There had been 13 other cases of smacking with aggravating circumstances which had been prosecuted with minor or no sentences handed down.

Family First director Bob McCoskrie, which backed the no vote in the referendum, said MPs had today been flooded with messages calling for a law change.

"The referendum wasn't about recommendations, guidelines or comfort - it was about a law change," Mr McCoskrie said.

Preliminary results of the smacking referendum found 87.6 per cent of those who voted ticked no to the question: "Should a smack as part of good parental correction be a criminal offence in New Zealand?"

Source:  New Zealand Press Association (http://www.guide2.co.nz/politics/news/cabinet-agrees-to-ensure-smacking-parents-not-criminalised/11/10453)

5.  Editorial: Let's get back to basics now referendum is over (25/08/2009)

by Graham MacCormick 

Now that the referendum is over it is to be hoped that many will acknowledge that:

- The referendum question was a "leading" or "loaded" question, designed to elicit a particular answer, especially by the use of the word "good". Accordingly neither the level of response to the referendum nor its outcome can be of much real use to anyone.

- The amendment to the previous provision in the Crimes Act, which the referendum was supposedly about, doesn't mention "smacking". The amendment has throughout been referred to as anti-smacking legislation but in my view would have been much more accurately referred to as anti-child-abuse legislation.

- The old Section 59 of the Crimes Act provided that every parent of a child (or person responsible for care in the place of a parent) was "justified in using force" by way of correction towards the child if the force used was reasonable in the circumstances. The reasonableness of the force used was a question of fact, meaning in most cases determinable by a jury.

%3Cbody%3E%3Cdiv%20id%3D%22adDiv%22%3E%0D%0A%3Cscript%20type%3D%22text/javascript%22%3E%0D%0Agoogle_ad_client%20%3D%20%22pub-5276995754775409%22%3B%0D%0Agoogle_ad_slot%20%3D%20%223937607753%22%3B%0D%0Agoogle_ad_width%20%3D%20300%3B%0D%0Agoogle_ad_height%20%3D%20250%3B%0D%0Agoogle_page_url%20%3D%20%27http%3A//www.nzherald.co.nz/the-smacking-debate/news/article.cfm%3Fc_id%3D1501165%26objectid%3D10592922%27%3B%0D%0A%3C/script%3E%0D%0A%3Cscript%20type%3D%22text/javascript%22%0D%0Asrc%3D%22http%3A//pagead2.googlesyndication.com/pagead/show_ads.js%22%3E%0D%0A%3C/script%3E%0D%0A%3C/div%3E
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- This meant that while it wasn't okay to assault another adult it was okay to assault a child "by way of correction". With this defence provision in the law a number of juries found parents and others not guilty of considerable physical abuse against a child.

- The old provision had been criticised in international reviews of New Zealand standards of childcare and protection.

The new provision was a negotiated provision which still permits the use of reasonable force for preventative action in a number of circumstances, but not for mere correction, with the proviso that the police have the discretion not to prosecute complaints where the offence is considered so inconsequential that there is no public interest in prosecution.

Before more time is spent debating some further or other amendment we need longer to see how the police, the judiciary and, where applicable, juries, apply the new law.

- The "nanny-state" aspect to the response and the furore over this relatively inconsequential legislative amendment (perhaps important in principle but not in my view of great practical importance) has acted as a "smokescreen" (Christine Rankin's terminology) to inhibit consideration of much more important childcare issues.

While I do not favour telling parents how they "must" parent, I do favour providing much more practical support and assistance to all our parents and primary caregivers, particularly for the critically important first three years, ensuring in the process that all our children, including those at most significant risk, get the best possible start in life. Few find parenting particularly easy, least of all with an uncontrollably screaming baby who can't tell you what they're screaming about! Or with a 3-year-old who sees his role as to rule the world!

Source:  NZ Herald (http://www.nzherald.co.nz/the-smacking-debate/news/article.cfm?c_id=1501165&objectid=10592922&pnum=1)

6.  John Key announces Section 59 review terms of reference (07/09/2009)

Prime Minister John Key today released Terms of Reference for a review of policies and procedures used by the New Zealand Police and Child, Youth and Family around the issue of smacking. 

The review stems from Cabinet decisions a fortnight ago introducing safeguards to give parents comfort they will not be criminalised for lightly smacking their children. 

 “This review will look at the policies and procedures of the Police and CYF, including the referral process between the two agencies, to identify any changes needed to ensure good parents are treated as Parliament intended,” Mr Key says. 

“The Government does not want to see good parents criminalised for a light smack and the recent referendum reinforces that New Zealanders don’t either. 

“I believe the law is working as intended but I can assure parents the National-led Government will continue to monitor the way the law is being implemented.” 

The review will be conducted by the Chief Executive of the Ministry of Social Development, Peter Hughes, the Commissioner of Police Howard Broad, and well known clinical psychologist Nigel Latta. 

Mr Latta has significant experience working with young people and their families and Mr Key says his independent perspective will be useful. 

“I am pleased that Nigel has agreed to take part in the review and I’m sure he will bring a direct and honest approach to the table,” Mr Key says. 

“The reviewers will be able to make recommendations and consider any other matters they think will help to ensure that parents are treated as Parliament intended.” 

The review team will report to the Prime Minister, Minister of Police and Minister of Social Development by December 1. 



Terms of Reference

Introduction

A citizens-initiated referendum was held between 31 July and 21 August 2009 on the question “Should a smack as part of good parental correction be a criminal offence in New Zealand?” Eighty-seven per cent of those who voted, responded ‘no’ to this question.

The Government does not want to see good parents criminalised for a light smack and does not believe the Crimes (Substituted Section 59) Amendment Act 2007 intends for this to occur. It wants safeguards to be put in place to give parents comfort that this will not happen. Cabinet [CAB Min (09) 30/23] has agreed to a number of measures to provide such safeguards. These include this review of New Zealand Police and Child, Youth and Family policies and procedures.

Terms of Reference

To review New Zealand Police and Child, Youth and Family policies and procedures, including the referral process between the two agencies, in order to identify any changes that are necessary or desirable in the interest of ensuring that:

1. good parents are treated as Parliament intended under the Crimes (Substituted Section 59) Amendment Act 2007

2. provisions of the law (both criminal and under the Children, Young Persons, and Their Families Act 1989) are applied to those who abuse children.

To consider any other matters which, in the reviewers’ opinion, will assist in ensuring that parents are treated as Parliament intended under the Crimes (Substituted Section 59) Amendment Act 2007.

To make recommendations concerning these matters.

Reviewers

Peter Hughes, Chief Executive of the Ministry of Social Development

Howard Broad, Commissioner of Police

Nigel Latta, Clinical Psychologist.

Timing

The reviewers will provide a report and make recommendations to the Prime Minister and Ministers of Police and Social Development and Employment by 1 December 2009.

Source:  The Yes Vote (http://yesvote.org.nz/2009/09/07/john-key-announces-section-59-review-terms-of-reference/)

7.  Additional Background Reading:

· Get It Straight: Repeal Section 59 And Cut Crime (26/03/2007)


· Full Coverage (Part2) of Section 59 Bill (29/03/2007)


· Radio Active: List on S59 Weirdness & Housing (03/05/2007)


· 4th Police review of Crimes s59 Amendment Act 2007 (10/07/2009)


· S59 Review Process (07/09/2009)

For continuing updates and further information, visit EPOCH New Zealand or look through the latest CRIN resources on New Zealand.
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