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Inhuman sentencing of child offenders in Nigeria

The legal system in Nigeria is a mix of Islamic law, English common law and customary/native law.

In 2003, the National Assembly passed the federal Child Act 2003, but this is in force only in the Federal
Capital Territory of Abuja and in states which have explicitly enacted it, a process in which it may also be
modified. Child legislation in states which have not yet adopted the 2003 Act is based on the Children and
Young Persons Law, enacted originally in 1943 and extended to the Northern Region in 1958.

In the Sharia northern states, the Sharia laws apply only to Muslims who are tried in Sharia courts (lower
courts, upper courts, and Sharia courts of appeal). Non-Muslims are generally tried in Magistrates and High
Courts under the common law system, though they may also voluntarily be tried under Sharia law. In
Kaduna and in the south, non-Muslims may also be tried in customary courts.'

The laws differ in relation to the definition of a child, the minimum age of criminal responsibility, and the
eligibility of child offenders for capital punishment, corporal punishment and life imprisonment. The federal
Children’s Rights Act 2003 defines a child as under 18 and explicitly prohibits capital punishment and
corporal punishment, but only where these provisions are confirmed in the state legislation derived from the
Act can it be said that juvenile offenders may not be sentenced to capital or corporal punishment." We have
been unable to examine state laws derived from the Act, but are aware that at least two have lowered the age
definition of a child.

The minimum age of criminal responsibility varies. The federal Children’s Rights Act 2003 does not specify
a minimum age of criminal responsibility, but it defines a child as under 18 and states that a child in conflict
with the law must be dealt with under the Act." The Children and Young Persons Law defines a child as
under 14 and a young person as aged 14-16." It sets the minimum age of criminal responsibility at seven but
states that children below that age who have allegedly committed a crime must be brought before the
Juvenile Court. It provides for special measures for persons under 16 in conflict with the law," but persons
older than 16 are tried as adults.

In the southern states, the Criminal Code Act 1916 sets the minimum age of criminal responsibility at 7."
The Criminal Procedure Act 1945 defines an infant as under 7, a child as under 14, a young person as aged
14-16, a juvenile offender as under 17 and an adult as aged 17 and over."™ In the northern states, the Penal
Code 1960 specifies that 7 is the minimum age of criminal responsibility”™" and categorises juvenile
offenders as those under 17. According to the Sharia laws, children are eligible for hadd (for which the
prescribed punishment is mandatory) and gisas (punished by retaliation) punishments from the age of
puberty.”™

Legality of inhuman sentencing
Death penalty
(1) States with legislation derived from the Children’s Rights Act 2003

Article 221(1)(c) of the Children’s Rights Act 2003 states: “No child shall be ordered to be subjected to the
death penalty or have the death penalty recorded against him.” In states which have adopted the Act without
modifying this provision or the definition of the child, it would be unlawful to sentence a person under 18 to
capital punishment, though we have yet to confirm that this restriction applies to the age at the time of the
offence rather than age at the time of sentencing.

At least two states, in adopting the Children’s Rights Act 2003, have modified the definition of the child. In
Akwa-Ibom in the south, a child is defined as age 16 and under,* and from the age of 17 children are
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presumably sentenced as adults, including to capital punishment, under the Criminal Code 1916 and the
Criminal Procedure Act 1945 (see below). In Jigawa, in the north, a child is defined with reference to
puberty™ which suggests that a Muslim child from the age of puberty may be sentenced to death under the
Sharia Penal Code 2000 and the Sharia Criminal Procedure Code Law 2001, and a non-Muslim child from
the age of 17 may be sentenced to death under the Penal Code 1960 and the Criminal Procedure Code 1960
(see below).

(2) States which have not adopted the Children’s Rights Act 2003

Acrticle 12 of the Children and Young Person's Law states: “Sentence of death shall not be pronounced or
recorded against an offender who had not attained the age of seventeen years at the time the offence was
committed....”™"

States in the south which have yet to enact the Children’s Rights Act may sentence child offenders from the
age of 17 to capital punishment.

In the north, 13 states have yet to enact the Children’s Rights Act 2003. In the 11 Sharia states, Muslims
may be sentenced to death from puberty, although some states allow for sentencing instead to detention in a
reformatory home or to 20 strokes of the cane."

Non-Muslims in the northern states which have not enacted the Children’s Rights Act may be sentenced to
death from the age of 17 at the time of the offence under the Penal Code 1960 and the Criminal Procedure
Code 1960.

Corporal punishment
(1) States with legislation derived from the Children’s Rights Act 2003

Article 221(1)(b) of the Children’s Rights Act 2003 states that “no child shall be ordered to be subjected to
corporal punishment”. In states which have adopted the Act without modifying this provision or the
definition of the child, it would be unlawful to sentence a person under 18 to corporal punishment.

As noted above, at least two states have modified the definition of the child in the Children’s Rights Act."
In the southern Akwa-lbom, where a child is defined as age 16 and under, those aged 17 are presumably
sentenced as adults, including to corporal punishment under the Criminal Code 1916 and the Criminal
Procedure Act 1945 (see below). In northern Jigawa, the definition of a child with reference to puberty
suggests that a Muslim child from the age of puberty may be sentenced to corporal punishment under the
Sharia Penal Code 2000 and the Sharia Criminal Procedure Code Law 2001, and a non-Muslim child from
the age of 17 may be sentenced to death under the Penal Code 1960 and the Criminal Procedure Code 1960
(see below).

(2) States which have not adopted the Children’s Rights Act 2003

Article 9 of the Children and Young Persons Law states: “Where a juvenile charged with any offence is tried
by a court, and the court is satisfied of his guilt, the court may ... (f) order the offender to be whipped”.
Article 11(2) states: “No young person shall be ordered to be imprisoned if in the opinion of the court he can
suitably be dealt with in any other way whether by probation, fine, corporal punishment, committal to a place
of detention or to an approved institution or otherwise.”™

In the southern states which have not yet enacted the Children’s Rights Act, children may be sentenced to
corporal punishment under the Children and Young Persons Law (as above).

In the north, the 11 Sharia states which have not enacted the Children’s Rights Act 2003 provide for
corporal punishment of Muslim children in the Sharia criminal laws. Under the Sharia penal codes, sentences
of hadd or gisas may be imposed on children from the age of puberty and these include corporal punishment
(caning, retribution and amputation).

Non-Muslims in the northern states which have not adopted Sharia criminal laws may be sentenced to
corporal punishment (caning) under the Penal Code 1960 and the Criminal Procedure Code 1960. The latter
states that a sentence of caning up to 12 strokes may be passed by any court on a male offender in lieu of or
in addition to any other punishment except capital punishment.x"i

Life imprisonment



(1) States with legislation derived from the Children’s Rights Act 2003

Article 215(1) of the Children’s Rights Act states that the liberty of a child offender should only be restricted
“after careful consideration of the case, including the use of alternative methods of dealing with the child”
with the restriction “limited to the possible minimum”, and the child should not be deprived of liberty
“unless he is found guilty of (i) a serous offence involving violence against another person, or (ii) persistence
in committing other serious offences, and there is no other appropriate response that will protect the public
safety”. Article 221(1)(a) states that no child shall be ordered to be imprisoned. However, there is no
prohibition of life imprisonment and under article 222 of the Act a child offender who “is found to have
attempted to commit treason, murder, robbery or manslaughter, or wounded another person with intent to do
grievous harm” may be ordered by the Court “to be detained for such period as may be specified in the
order” and “in such place and on such conditions as the Court may direct”.

As noted above, in the southern state of Akwa-Ibom a child is defined in the Children’s Rights Act as age
16 and under,™" indicating that children aged 17 are sentenced as adults, including to life imprisonment
under the Criminal Code 1916 and the Criminal Procedure Act 1945 (see below). In northern Jigawa, the
definition of a child in the Act is with reference to puberty,™"" so that a Muslim child from the age of puberty
may be sentenced to life imprisonment under the Sharia Penal Code 2000 and the Sharia Criminal Procedure
Code Law 2001, and a non-Muslim from the age of 17 may be sentenced to life imprisonment under the
Penal Code 1960 and the Criminal Procedure Code 1960 (see below).

(2) States which have not adopted the Children’s Rights Act 2003

In prohibiting the death sentence for offenders under 17, article 12 of the Child and Young Persons Act states
that “in lieu thereof the court shall order the offender to be detained during the President’s pleasure.”™™

In the southern states which have not enacted the Children’s Rights Act, child offenders may be sentenced
to detention “during the President’s pleasure” under the Child and Young Persons Act (as above).

Persons aged 17 and over are tried as adults and may be sentenced to life imprisonment for a number of
crimes, including those relating to treason, rioting, perjury, escaping from custody, counterfeit, robbery,
theft, shooting, rape, attempted murder, arson, railways and damage to property.™

In the north, the Sharia states which have not enacted the Children’s Rights Act 2003 provide for life
imprisonment of Muslim children from the age of puberty.

Non-Muslim persons in the northern states which have not adopted Sharia criminal laws may be sentenced to
life imprisonment under the Penal Code 1960 and the Criminal Procedure Code 1960. The Penal Code 1960
prohibits imprisonment for persons under 15.

Inhuman sentencing in practice

Death penalty. The Government has not published official information regarding the death penalty since
2002.°" During the Universal Periodic Review in 2009, the Government stated that although the death
penalty is lawful it is rarely applied and Nigeria operates a self imposed moratorium.*" When examined by
the UN Committee on the Rights of the Child in 2010, the Government repeatedly stated that minors may not
be sentenced to death.”" However, people continue to be sentenced to death, and a number of sources have
reported that the death penalty is carried out secretly despite claims of a moratorium.™ In 2007, the
Government confirmed to Amnesty International that hangings had taken place in 2006 (ages
unspecified).”" The National Study Group on the Death Penalty in 2004 and the Presidential Commission on
Reform of the Administration of Justice in 2007 recommended a moratorium on the death penalty but this
has not been acted upon by the federal Government.*""

In 2010, there were 40 prisoners on death row for crimes committed as children, some as young as 13."
Long periods of pre-trial detention and the lengthy appeals process mean that child offenders can spend

many years in prison before knowing the outcome of their case.

Corporal punishment. In 2004, the Government informed the UN Committee on the Rights of the Child that
several persons under 18 had been sentenced to punishments of amputation and floggings under the Sharia
Penal Codes in the north, but that between 2001 and 2004 none had been carried out as they had been
quashed on appeal "



A report by Human Rights Watch states that several boys under 18 were sentenced to amputation in Sokoto
in 2003, and lawyers and NGO visitors to Sokoto prison in 2002-3 estimated that the majority of the 10
prisoners sentenced to amputation were under 18.°* At least one boy under 18 has been sentenced to
amputation in Katsina State.™

The most common form of corporal punishment carried out under the Sharia laws is flogging, which is
inflicted frequently and in public.*"

Life imprisonment. We have been unable to obtain information on the sentencing of child offenders to life
imprisonment in practice. As already described, there is evidence of child offenders serving indeterminate
sentences in lieu of capital punishment and serving very long prison sentences while appealing sentences of
death (see above). Appealing sentences of amputation can also result in long periods of imprisonment.**"

Recommendations from human rights treaty monitoring bodies

Committee on the Rights of the Child (11 June 2010, CRC/C/NGA/CO/3-4 Advance Unedited Version,
Concluding observations on third/fourth report, paras. 5, 6, 7, 8, 32, 33, 40, 41, 90 and 91)

The Committee urged the State to follow-up on previous recommendations with regards to “the
harmonization of minimum ages and definitions, the death penalty, juvenile justice, corporal punishment”
and expressed concern that the Child Rights Act had not been domesticated in northern Nigerian states.
Noting that the death penalty had been prohibited by the Children's Rights Act, the Committee expressed
serious concern that an estimated forty prisoners were reportedly on death row for offences committed while
under the age of 18 and urged the State to “review the files of all prisoners on death row for crimes
committed before the age of 18, as recommended by the UN Special Rapporteur on extrajudicial, summary
or arbitrary executions”.

The Committee also urged the State party to “[prohibit] corporal punishment in all settings, including in the
home and under Sharia law” as raised in previous recommendations. The Committee also expressed concern
over information indicating that there was not a minimum age of criminal responsibility and that children
were detained with adults in police custody and pre-trial detention.

Human Rights Committee (24 July 1996, CCPR/C/79/Add.65, Concluding observations on initial report,
paras. 16 and 31)

“The Committee recommends that the State party consider the abolition of the death penalty.”
The review of Nigeria by the members of the Human Rights Council

Nigeria was examined under the Universal Periodic Review process in 2009. Recommendations were made
to end cruel, inhuman and degrading punishment and abolish the death penalty.”*"

In light of the clear international human rights consensus against the imposition of capital punishment, life
imprisonment and corporal punishment of child offenders, and the specific recommendations to Nigeria
made by the Committee on the Rights of the Child and the Human Rights Committee, we hope that the
members of the Human Rights Council will urge the government of Nigeria to:

- Explicitly prohibit sentences of death, corporal punishment and life imprisonment in Nigeria, under all
systems of justice and without exception to ensure full compliance with international standards.

All legal provisions for the sentencing of child offenders (under 18 at the time of the offence) to corporal
punishment, capital punishment and life imprisonment should be repealed, including under Sharia law. The
Children’s Rights Act 2003 should be adopted in all states, without modification of the definition of a child
or of the protections from capital and corporal punishment. Explicit prohibition of life imprisonment and
indeterminate sentencing should be enacted.

- Raise the minimum age of criminal responsibility.

-Provide disaggregated data about sentences handed down to children - including those who have been
sentenced to death - by offence committed and date, as well as information the about children in detention,
including gender, age and length of time spent in pre-trial detention in each case.

To read CRIN's detailed report on Inhuman Sentencing of Children in Nigeria, visit:
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