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A ban on corporal punishment

· CRC art 19 and C.O.
We have translated the C.O. for the Flemish parliament in a recommendation but that was never discussed. We repeated the call from the Committee on several occasions, a.o. in the media and in a memorandum to the new Flemish government…up until now to no avail.

(excerpt of the C.O., 2002)

Violence/abuse/neglect/maltreatment

”23. The Committee notes with satisfaction the numerous initiatives taken in the area of child abuse, including sexual abuse, such as the Law on the Criminal Protection of Minors (of 28 November 2000), amendments to the Criminal Code and the adoption of article 22 bis of the Constitution concerning the protection of the child's moral, physical and sexual integrity. But it remains concerned that corporal punishment is not expressly prohibited by law.

24. The Committee recommends that the State party:

(a) Take legislative measures to prohibit corporal punishment of children in the family, in schools and in institutions;

(b) Continue to carry out public education campaigns about the negative consequences of corporal punishment and promote positive, non-violent forms of discipline; 

(c) Establish effective procedures and mechanisms to receive, monitor and investigate complaints, and to intervene where necessary;

(d) Prosecute in cases of ill-treatment, ensuring that the abused child is not victimized in legal proceedings and his/her privacy is protected;

(e) Provide for the care, recovery and reintegration for victims;

(f) Strengthen the reporting system, through full support of the confidential centres for abused children, and train teachers, law enforcement officials, care workers, judges and health professionals in the identification, reporting and management of cases of ill-treatment.”
· Acceptance of corporal punishment
Most people are against child abuse in general but do not realise that corporal punishment is violence towards children as well. It is sad to know that e.g. in Belgium we had a ‘white march’ of 300.000 people against violence, right after Dutroux was arrested, while probably many of the participants see no harm in slapping or hitting their kids. 

The frequency with which corporal punishment is still used and the acceptance of that, makes it very difficult to present corporal punishment as a problem within society. The lack of in depth research as well as the lack of jurisdiction and doctrine on this issue proves that corporal punishment is not considered to be all that problematic. Although corporal punishment is a major problem in the daily life of many children, people are more aware of and alarmed by more extreme forms of violence on children, such as sexual abuse and commercial exploitation.
An opinion poll
 was carried out in Belgium on this issue with the following results:

· Around three quarters of adults in Belgium think it is acceptable for parents to smack their kids. 

· Six in ten believe there are some circumstances where it is acceptable. One in six think it is always acceptable to smack one’s kids in disciplinary situations.

·  Half of the Belgian adults believe that the law allows parents to smack their children. Just under two in five believe it is not and about one in ten don’t know.

Also in the media or in discussions the plea for banning any form of corporal punishment is often being ridiculed. 
· Existing legislation in Belgium
Legal reform will remain a necessary but insufficient condition to reduce or prevent corporal punishment on children: many laws already prohibit corporal punishment, as well as other forms of violence, but it makes little difference in the daily practice of raising children. 

The main problem, being the attitude and mentality issue, is that generally corporal punishment is still widely tolerated as a way of disciplining children and as an instrument of parental authority. What seems to be accepted as wrongful behaviour among adults is still considered to be normal behaviour between adults and children. Policymakers do not tend to tackle issues for which there is no support within public opinion even though the Convention on the Rights of the Child obliges them to take all necessary steps to eliminate violence on children. Thus: both in terms of mentality as in terms of policy there still is a major lack of interest for this issue.

Legal reform contains authoritative arguments mostly and will, on itself, not suffice to convince people that corporal punishment should not be tolerated. More convincing arguments and information on respectful and non-violent parenting are necessary. 

Next to the CRC and European legislation, there are several Belgian laws that could be applied, but never are. On this issue the Belgian legislator has missed three chances to influence public opinion on this matter. From the Swedish example we have learned that law can actually change public opinion when it is supported by campaigning efforts. In Belgium however, three important law reforms have passed without creating any impact of importance. 

· Civil Code, art. 371 (1995)

In civil law on parental authority, there was the obligation for children to honour and respect their parents. In a major law reform on divorce, introducing the principle of co-parenting and changes in custody-regulations, this article was changed as well, introducing the obligation of respect as a mutual one. Both parents and children are due to respect one another. In this way it became a reciprocal obligation. This fundamental change in the parent-child relation happened silently, due to all the attention that was given to the divorce reform. This change however is crucial: within a relation of mutual respect there is no room for any form of violence, however small or supposedly unimportant. This was also the view of the Committee on the Rights of the Child when commenting the initial Belgian report.  

In spite of this, there was hardly any public debate, nor legal commenting in jurisdiction or doctrine. 

· Constitution, art. 22 bis (2000)

After the dreadful ‘D’ case, a committee of experts was mandated to report on violence on children and ways to prevent it. In their conclusion, it was stated that the worst forms of violence would never be put to a stop as long as society keeps on tolerating so-called minor forms of violence such as corporal punishment within the family. Based upon this report (which was never widely distributed and is still known only by a few professionals) there was a major change in the Belgian Constitution, the highest level of legislation. In this new article the child’s rights to physical, sexual, moral and psychological integrity was explicitly stated
.  Again, a fundamental step that was lost in the context of this one case that shocked the nation. It was not regarded as a step towards changing the ways by which parental authority should be exercised. Up until now, it serves mostly as a strong symbolical principle, not as an anti-spanking law. It is also difficult to directly call upon constitutional law in procedures before the courts. Articles like this need to be translated in civil or penal law to be able to use them in practise.

· Penal Code, art. 398 a.o. (2000)

In general, the Belgian penal law is very strict and clearly prohibits any form of violence, however small. All violations of one’s physical integrity can be prosecuted. This however is theory. Jurisdiction on corporal punishment within the family is hard to find, probably because it is still accepted by public opinion.

As another consequence of the ‘D’ case, the Penal Code was changed in order to improve the protection of children against violence. Penalties were increased and both the fact that the victim is a minor, as well as the existence of a relation of authority between perpetrator and victim now count as an aggravating circumstances. 

But the basic problem remains: corporal punishment is not considered to be real violence on children so there is no prosecution of those acts. 

This law too, was mostly seen in the context of extreme violence and of violent acts on children by adults outside the private family life. 

The penal law could be used to draw attention to the problem, but it hasn’t up until now. 
· Civil Code, proposal to add art. 371 bis

Some years ago a senator introduce a law proposal in the civil code aiming at promoting non-violent educational relationships between parents and children. Changing civil law can be more productive than penal law: it gives a positive message instead of a mere repressive one and is therefore less threatening for adults. It has been introduced for several years now and it doesn’t look like it will ever be discussed let alone voted. Apparently there is no interest and politicians seem to feel that they have done enough by changing the constitution…

Legally, it should be very clear that all these laws prevent parents and other educators to use any form of violence and that the notion of ‘reasonable’ chastisement is a phoney one. Violence in any shape or form or frequency is never allowed. 

Reality however shows that laws only are not enough to change people’s views and convictions. The three Belgian examples show how a mentality change was not part of the effort and how the fundamental contents of these laws were all lost in other discussions. Isn’t it remarkable that these laws, with the explicit goal to improve the protection of the child’s right to integrity, were not presented as and are not used to influence adult’s ideas on education, but focus only on the most dramatic forms of violence, committed by outsiders? This is even more alarming when all figures show that violence on children happens mostly within the private sphere of the family. 
· Importance of campaigns on positive, respectful parenting, information, good practices
Campaigns, including information on how to educate and discipline without violence, giving parents alternatives, are very much needed, esp. for these forms of ‘small’ violence. In the media there is always a lot of attention for more extreme violence (Stockholm, Yokohama…) and parents are left alone thinking that they are not doing anything wrong.

We think that the Convention on the Rights of the Child should serve as the starting point for different ways of educational support and the promotion on non-violent behaviour.  It is also vital that children are informed on their own rights and on ways to stand up against violations of their rights. This is one of the major tasks of the Children's Rights Commissioner. 

We are convinced that non-repressive methods are more effective, as it has been proven by the Swedish example. We also think that there is a need for combined and orchestrated efforts, both legally and in the area of awareness raising. 

Some examples…

The office of the Children's Rights Commissioner, together with other relevant actors, has set up a campaign in 1998, “You can stop violence”. Four TV spots focussed on how parents relate to their children in very realistic, very recognisable daily-life situations (tending to smack kids when frustrated, yelling at them and calling them names…). Reactions were twofold, going from very enthusiastic to very negative. The negative reactions all referred to the unaccepted intrusion in the private sphere. This is were legislation and the Convention on the Rights of the Child in particular comes in handy. 

We also try to explain that prohibiting smacking is not an attack on parental authority and promote initiatives of educational support to show parents that they can exercise their authority  in different, more constructive ways. We also try to explain that corporal punishment is usually rather ineffective.

In 2003 we had a more general campaign on children's rights within the family, in which we focus on the benefits of respectful dialogue and concertation. This campaign consists of a ‘Megaphone’ booklet for kids and their parents, a theatre production, an interactive exposition on inter-family relations and a book on parent-children-dialogue. Positive examples are shown to prove that you can educate, including disciplining, children in a non-violent way. (Some people think this is all rather exaggerated and tell us to work on ‘real problems’ instead of bothering them with good advice.)

An effort to set up a foundation
, Full Stop, has been unsuccessful up until now, due to lack of government support.  It is however necessary to continuously work on this issue: ad hoc campaigns every now and then, don’t seem to have long lasting effects. 

· Enoc statement

ENOC
 has made a position paper on corporal punishment and the office of the Children's Rights Commissioner stands up against corporal punishment wherever possible.

“The European Network of Ombudsmen for Children (ENOC) seeks an end to all corporal punishment of children in Europe
The European Network of Ombudsmen for Children (ENOC) urges the governments of all European countries, the European Union, the Council of Europe and other European institutions and non-governmental organisations concerned with children to work collectively and individually towards ending all corporal punishment of children.

As spokespeople for the children of Europe, we believe that eliminating violent and humiliating forms of discipline is a vital strategy for improving children’s status as people, and reducing child abuse and all other forms of violence in European societies. This is a long overdue reform, with huge potential for improving the quality of lives and family relationships.

Hitting children is disrespectful and dangerous. Children deserve at least the same protection from violence that we as adults take for granted for ourselves.

While almost all European countries have eliminated corporal punishment from their schools and other institutions for children, it remains common and legally and socially accepted in the family home in most countries. Many States have laws which explicitly defend the rights of parents and other carers to use "reasonable" or "moderate" corporal punishment. Where the law is silent, corporal punishment tends to be accepted in practice. 

In a growing minority of countries across Europe, all corporal punishment has been prohibited, often as part of a statement of parents’ responsibilities. The purpose of these reforms is not to prosecute more parents, but to send out a clear signal that hitting children is no more acceptable than hitting anyone else.

The United Nations Convention on the Rights of the Child, ratified by all European states, requires legal, educational and other action to protect children from "all forms of physical or mental violence" while in the care of parents and others. The Committee on the Rights of the Child, the international committee of experts responsible for monitoring implementation, has stated that no level of corporal punishment is compatible with the Convention and has formally recommended prohibition, coupled with education programmes, to eliminate it.

The Committee of Ministers of the Council of Europe, in a series of recommendations, has condemned corporal punishment and recommended legal reform (see in particular Recommendations R85/4; R90/2 and R93/2).”
· OMCT procedure against Belgium
When we were informed about the OMCT’s complaint against Belgium we offered some back-up support. We are thrilled about the new possibilities under the European Social charter, but we ourselves cannot start any procedures, due to the lack of legal status of the office. 

We supplied some background information and commented on the Belgian Government’s response. It was remarkable to see how the government stated that corporal punishment is already prohibited by several Belgian laws (the above mentioned laws were all mentioned) and that therefore the complaint lacked any foundation. This in itself was an important statement. 
In supporting the complaint we accentuated the difference between merely having good legislation and having it implemented to the benefit of children.

All in all the Flemish Children’s Rights commissioner fully supports any action leading to a ban on corporal punishment
. 

Ankie 
Vandekerckhove

Flemish Children’s Rights Commissioner

� Market & Opinion research International (MORI/J22185)


� One could say that this is an unnecessary article, since some articles (a.o. art. 19) of the Convention on the Rights of the Child are self-executive in Belgian law. However to avoid all discussion and as an important symbolic act, this new constitutional article should not be underrated. 


� This serves as an example to the statement. This does not mean that we believe in repressive action only. For the issue of violence in the family we strongly believe that more and better results can be achieved in using educational support and therapy, as provided e.g. by our system of Confidential Doctor Centres. 


� Based on the British NSPCC example.


� www.ombudsnet.org


� E.g.: we worked on new legislation banning all corporal punishment in youth care institutions. (2004)
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