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What is bail?
Bail is the conditional release of a person charged with a criminal 
offence. To be released, the accused person must provide a money 
deposit (or the promise of a money deposit) and promise to attend 
court at a later date. 

When a person has been arrested and charged with a crime, the 
police must bring him before a magistrate or a judge in court as soon 
as possible. This should happen within 48 hours. The magistrate or 
judge must decide if the accused person should remain in jail until 
the trial or if he should be released on bail. 

Being “free on bail” is not really the same as being free. The accused 
person is allowed to live in society until the trial is over, but he must 
still attend court on the day of the trial. 

The magistrate or judge will often set conditions that the accused 
person must follow during his release. These conditions last until 
the trial is finished. If the accused person is found guilty at trial and 
not sentenced immediately, the magistrate or judge may reconsider 
bail or the bail conditions at that time.

A person charged with  
a crime is referred  
to as an “accused”.  
This person has 
not yet been found 
guilty or not guilty. 
An accused can be a 
man or a woman. 
We talk about men 
as the accused in 
this booklet because 
most reported rapes 
are committed by 
men.
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A person who has been the victim of 
rape or domestic violence is called the 
“complainant”. 

Why  
give  
bail?
Some people think that a person  
who has been accused of rape or domestic violence  
should not be given bail. But being accused of a crime is not the same 
thing as being guilty of a crime. 

For example, there could be a case of mistaken identity. Witnesses 
can make mistakes. Also, there are often two sides to a story. If a man 
pushes a woman, it might look like an assault, but if he pushed her 
to stop her from stabbing him, then he may have a defence to the 
charge. A court may decide that he is innocent.
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I have 
been charged 
with raping a 

woman in Oshakati. 
But I was at a meeting 

in Windhoek that week. 
Many people saw me 
there! It must be a 

mistake. Someone else 
who looks a bit like 

me must have 
raped her.

That is 
bad luck for you. 

If you don’t get bail, 
you may have to wait 
in jail for a long time 
before you even get 
a chance to explain 

your side of 
the story.
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Being denied bail is a serious hardship for the accused person. 
There is often a long period of time between the arrest and the 
trial. The courts are very busy and trials are scheduled months in 
advance. It also takes time for the lawyers to prepare the case and 
notify witnesses. An accused may spend months or even years in 
custody if he does not get bail. 

The time the accused spends in jail waiting for the trial may be 
longer than the time he would spend in jail if he were found guilty 
of the crime. During this time, his family may suffer, and he could 
lose his job and home. 

The Constitution of Namibia says that all persons are innocent until 
proven guilty. This means that accused persons should normally be 
free to live in the community and continue their lives until the trial 
is finished. Keeping accused persons in jail before the trial is a harsh 
measure that should be used only in situations where they may run 
away, interfere with witnesses, or be a danger to other people.

I do not believe in bail. 
People who are arrested should 

be kept in jail.

But being arrested 
is not the same as being guilty. 
How would you feel if you were 

arrested for a crime you did not 
commit, and held in jail for months 

or even years waiting for the 
trial to take place? 
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How does bail work?
There are two requirements for bail:

1.	The accused pays money or promises to pay money. 
2.	The magistrate or judge sets conditions. 

The amount that the accused must pay will be different in each case. 
It might be $200 or $2000, depending on the situation. The payment 
of money is meant to ensure that the accused person returns to 
court. If the accused attends the trial, the government returns the 
money. If the accused does not attend the trial, the government 
keeps the money. (If the accused does not attend the trial, the police 
will also search for him and arrest him.)

The bail amount must be high enough to be taken 
seriously. But it must not be so high that the accused 
cannot afford to pay it. If bail is set unrealistically 
high, it has the same effect as denying bail.

I see that you have a good job with a 
high income. You must deposit N$5000 to be released on bail. 

A lower amount would not be enough to make sure that you will 
come to court for the trial. If you earned less, I might have 

set the bail at a lower amount. 
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The magistrate or judge sets conditions on bail to monitor the 
accused and to keep the community safe. Conditions are rules that 
the accused must promise to follow in exchange for his release. 
Here are some examples of common bail conditions: 

�     The accused must report at a specific time and place to a person
       in authority (such as a police station). This may be each day, each 
       week or each month. 
�     The accused may not go to a specific place, for example the home
       where the complainant is living. 
�     The accused may not communicate with any witnesses in the trial. 
�     The accused must be supervised by a probation officer. 

There can also be other conditions. 

In cases of rape, the court MUST add conditions to make sure that the 
accused will not make contact with the complainant. 

In cases of domestic violence, the court MUST add these conditions, 
unless there are special circumstances:

�     The accused may not have any contact with the complainant. 
 �     The accused may not have a firearm or other specified weapon. 
 �     The accused must provide financial support for the complainant

  or any children at the same level as before the arrest. (This applies 
         only where the accused already has a legal duty to maintain 
            these dependants. For example, the accused could be ordered to
             pay maintenance for children or a wife, but not for a girlfriend.)

I am granting you 
bail on the condition that you do 

not go near the complainant’s house or 
attempt to communicate with her in any way. 

This will ensure that you do not try to 
intimidate her into withdrawing 

the case.



7

What happens at a  
bail hearing?
The government employs lawyers called prosecutors. Prosecutors 
represent the government in criminal matters. The prosecutor 
is not the complainant’s lawyer, but the prosecutor has a duty 
to represent the complainant’s interests during the bail hearing. 

The prosecutor will ask the magistrate or judge to decide whether or 
not the accused should receive bail. The prosecutor will recommend 
either that the accused must stay in jail, or suggest bail conditions 
if the accused is released. 

If the accused has a lawyer, that lawyer will attend the hearing. The 
accused’s lawyer will tell the magistrate or judge why bail should be 
granted and suggest what conditions should be set. For example, 
the accused’s lawyer might argue for bail by saying that the accused 
has a job or is supporting a family.

The prosecutor will tell the judge or magistrate about the crime 
the person is accused of committing. The prosecutor will provide 
important information, such as whether the accused knows the 
complainant, how serious the complainant’s injuries are or whether 
the accused has threatened any witnesses.

The complainant has a right to give information to the prosecutor 
for the bail hearing. For example, the complainant should tell the 
police or the prosecutor if the accused made any threats. The 
complainant should say if she has some reason to be afraid if the 
accused is released on bail. This information will be taken into 
consideration. The prosecutor has a duty to make sure that the 
complainant has given the police or the prosecutor all important 
information about the crime before the bail hearing. 
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The magistrate or judge may ask for more information from the 
prosecutor, or from the accused’s lawyer. The magistrate or judge 
may want to hear witnesses to get more facts before making a 
decision. The police officer who is investigating the case will often 
be a witness at a bail hearing.

What are the rights 
of the complainant?
The complainant has the right to attend the bail hearing, to make 
sure that the magistrate or judge gets all the relevant information. 

In rape cases, the police have a duty to inform the complainant of 
the court date for the bail hearing. A complainant also has the right 
to ask the prosecutor to present relevant information or evidence at 
the bail hearing.

If the complainant decides not to attend the bail hearing, the 
prosecutor has a duty to tell that complainant if the accused is 
released on bail, and about any bail conditions that were imposed.

I was raped, 
but I am afraid to 

report the crime to 
the police. The man who 
raped me said that he 
would kill me if I did. 

And he knows 
where I live.

Don’t be 
afraid! If he 

made threats 
like that, he is 

unlikely to 
get bail.

Even if he is 
set free on bail to wait 

for the trial, the court will 
make an order saying that 
he is not allowed to come 

anywhere near you 
during that time. 
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What should you do if you think that  
the accused might threaten you or  

hurt you if he gets out on bail? 

If the accused has ever threatened you, or if you are afraid 
that he will hurt you again, you must tell the police. If you 
are afraid, you must tell the police why you are afraid. Let 
the police know if the accused has any weapons. Let the 
police know what places the accused should not be allowed 
to go. For example, if the accused knows where you work, 
he should not be allowed to go there. This is important 
information that the judge or magistrate will want to hear 
before deciding whether to release the accused on bail. 

If you were not advised of the bail hearing in advance, or not 
given an opportunity to tell the police or prosecutor your 
concerns, contact the prosecutor’s office and speak to them 
about this. 

If you laid a charge in a rape case or a domestic violence case, 
the bail conditions should include a condition saying that the 
accused may not have any contact with you – if there is no 
bail condition on this, you should speak to the prosecutor 
about your concerns. 

He 
followed me 
for weeks 

before the rape. 
I saw him 

watching my 
house.

You 
might be 

in danger if he 
gets out on bail. 
We must make 
sure that the 
court hears 
about this.
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How does the 
magistrate or judge 
decide whether to  
release an accused 
person on bail?

The judge or magistrate will consider the personal 
circumstances of the accused, the circumstances of 
the crime and other relevant information before 
making a decision about bail. 

The accused person should not be released on 
bail if there is evidence that he is likely to do any 

of these things: 

�     endanger the safety of the public or
      any particular person
�     undermine public peace or security
 �     commit a serious offence
�     try to influence or intimidate witnesses  

              or conceal or destroy evidence.

The accused person should not be released on bail if there is 
evidence that he will probably not attend court or follow the bail 
conditions. 

In cases of rape, the accused must convince the court that he 
should be released. In the most serious cases of rape, such as 
gang rape or the rape of a child, the accused must show there 
are exceptional circumstances why he should be released.

?
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What should you do if the accused  
does not follow the bail conditions?

If you know that an accused person is not following the bail conditions, 
you should go to the police to report this as soon as possible. It is best 
to tell the original police officer from your case. Make sure you have 
the names and contact information of any witnesses who saw that the 
bail conditions were not met if they cannot come with you to the police 
station. 

The police must inform the prosecutor straight away. The prosecutor will 
decide whether or not the breach is serious enough to have the accused 
arrested. If he is arrested, he will have to come to court. The magistrate 
or judge will decide if he actually violated the bail conditions. 
 

If there was a violation of the bail conditions, the magistrate or judge 
can cancel the bail. The money paid for the bail will be given to 
the government. The accused may also be charged with a criminal 
offence just for violating the bail conditions. The punishment for 
that could be a fine or imprisonment for up to a year.

If you made a complaint to the police and the person who violated 
the bail conditions is not arrested, contact the police station to 
find out what is happening. It may be that the prosecutor has 
decided not to act because the violation was not too serious. 
If that is the case, ask for the reason for this decision. In other 
cases, it may be that the police cannot locate the accused to 
arrest him. You may be able to help them with that. 

My boyfriend hit me, 
so I laid a charge against 
him. He is out on bail, 

but the magistrate said 
that he must not come 
near me. Last night he 
came to my house and 

threatened me!  
What should I do?

You must tell the 
police right away! 

They may need 
witnesses. If the 
neighbours saw 

your boyfriend or 
heard his threats, 
tell the police how 
to contact them. 
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Can bail be  
cancelled in other 
circumstances?
Even if the accused follows all the bail conditions, bail may still be 
cancelled. This might happen if the accused did something that was 
not specifically forbidden but is still a threat or a problem, such as: 

�	the accused interferes with or threatens witnesses – for example, 
if the accused asks the complainant to withdraw the criminal charge; 

�	the accused poses a threat to the safety of the public or a 
particular person – for example, if the accused has threatened the 
complainant or a member of the complainant’s family; 

�	there is evidence to show that the accused will not attend the 
trial – for example, if someone has information that the accused is 
planning to leave Namibia; 

�	the accused presented false information at the original bail hearing 
– for example, if the accused said that he had never been arrested 
for a similar crime and then some previous convictions come to 
light.

Text: Allison De Smet & Dianne Hubbard
Illustrations: Nicky Marais
Design and layout: Perri Caplan
Project supervision: Dianne Hubbard & Rachel Coomer
Printing: John Meinert Printing
Funding: Dutch Ministry of Foreign Affairs, MDG3 Fund
Publisher: Gender Research & Advocacy Project, 
				    Legal Assistance Centre, 2010

This pamphlet may be freely copied for educational purposes,  
as long as the source is acknowledged.

All persons charged with an offence shall be presumed innocent until 
proven guilty according to law, after having had the opportunity of  
calling witnesses and cross-examining those called against them.

Namibian Constitution, Article 12(1)(d)


