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(Introduction)


After the Japanese previous conservative government submitted its third periodic report of States parties (due in 2006) dated 22 April 2008 (CRC/C/JPN/3), the new three party coalitions formed the progressive government headed by P.M. Mr. HATOYAMA, Yukio due to the result of the general election on 30 August 2009.  Because of this shift of power, the report mentioned above lost its validity in many parts.


For example, as for Article 28(1)(b) and (c), we are delighted to learn the following good news.  PM Mr. Yukio Hatoyama made a significantly fresh vision public in his general policy address on 29 January 2010 at the opening of this regular Diet session.  It was historical, as he set his policy to “protect a life of a child”, which, we thought, was the reversal of the targets of the traditional conservative Japanese governments’ policies.  For the past 140 years, the Japanese politicians worked to protect the state and enterprises of Japan by sacrificing lives of the people, in particular the children.


Symbolically, he promised to withdraw the reservation to Art. 13(2)(c) of the ICESCR!!  Firstly, this means that the Japanese government will reduce the economic burdens of the students of universities and their families.  Secondly, this is the first significant shift of the policies in international human rights law.


You may recall the recommendation made for Japan by the Committee of ICESCR in 2001 on this matter.  As Japan has disregarded most (maybe all) of the recommendations made by the UN human rights bodies including the CRC, this new policy might symbolize the remarkable departure from the traditional Japanese governments’ policies.  The CRC may wish to welcome Mr. Hatoyama’s address.

(Denial of the right to compulsory education for non-Japanese children)

The report mentioned above is avoiding from touching the discrimination against the non-Japanese children as regards their right to compulsory education at all as follows:

III.
General principles


A.
Article 2 (non-discrimination)

(Education for foreigners)

“154.
Children of foreign nationality wishing to enter a public compulsory education school receive the same treatment as the Japanese children with free tuition, free textbooks, and school expense subsidies.” 

and 

(Education for non-Japanese pupils and students)

“395.
See paragraph 336 of the second report of Japan.”

Para. 336 of the Second periodic reports of States parties Japan (due in 2001) dated 15 November 2001 (CRC/C/104/Add.2, 24 July 2003):

Education for non-Japanese pupils and students

“336. In Japan, non-Japanese students who learn at “schools” as defined by the School Education Law are basically educated in the same way as Japanese children. By accepting non-Japanese students, Japanese schools are making efforts and contriving to help them adapt to school life, in consideration of their native language and customs. Special lessons are provided individually to non-Japanese students outside their regular classes in accordance with their aptitudes and abilities, and at general schools “team-teaching” is practised with the cooperation of more than one teacher. The Government is also preparing and distributing teaching materials for studying the Japanese language and guidance materials about non-Japanese students, training teachers in charge of their education and sending those who speak the students’ native languages as collaborators to schools, and posting extra teachers to schools which admit them. The Government, moreover, designates some local governments as “pilot local governments” to promote the study of methods of accepting non-Japanese children. In extra-curricular activities, no restrictions have been imposed in offering non-Japanese students the opportunities to learn their own language and culture. Such opportunities are actually offered by several local governments.”


We regrettably have to report these statements of Japan do not reflect the realities of foreign nationals created by the Japanese government itself.  Japan discriminates against the foreign children living in Japan by denying their rights to compulsory education.

1． Number of victims

Please ask the Japanese government the exact number of foreign children of ages for compulsory education in Japan and the number of those who are not attending school.

We made researches on these and found that the government of Japan had no accurate statistics.  The government did not care about them at all and made no systematic researches, although they made extensive researches for the Japanese children.  The government has been intentionally excluding foreign children from the regular investigations on the status of children in schools.

This is a proof of unlawful discriminatory treatments of foreign children by Japan in violation of Article 2(1) of the CRC and Articles 2 (1) and 26 of the ICCPR.  This lack of interest, in part of the Japanese government, in the status of foreign children of ages for compulsory education symbolically shows that the government of Japan does not understand the nature of their obligations under international law that they must guarantee the right to compulsory education not only to the Japanese children but also to the foreign children.;

Therefore, we would like to raise the general number of the victims as 2 million, which is the whole of foreign populations in Japan.  Most of them must be relatives of the foreign children and they themselves are considered to be the victims, as children in their families are the victims.

2. Facts: Denial of the right to compulsory education and discriminatory treatments of the foreign children by Japan

2-1.
According to the research made by MOTOOKA
, the following facts were revealed:

MOTOKA estimates that about 12,000 foreign children of ages for compulsory education in Japan are not attending school
.


MOTOOKA also points out that, according to the investigations made by 14 local cities, 26% of the foreign children of the age for compulsory education are not attending school
.


This figure is much higher than that (nearly 0%).of the Japanese children of the same age and is very similar to those in some developing countries.


MOTOOKA points out that the local governments responsible for compulsory education treat the foreign children in discriminatory manners and that they do not send orders
 to the parents of the foreign children to attend school
, although they send orders to the parents of the Japanese children on the legal basis of the duties of the Japanese parents to send their children to school.  These administrative practices became habitual on the assumption that foreign parents do no have duties to send their children to school
.  This is based on the interpretation of education laws by the responsible officials of the Ministry of Education and Science
.  Minister of Education and Science endorsed such legal interpretation at the National Diet
.

2.2. According to the research made by TOTSKA
, the following facts were revealed:

The regular Fundamental Investigations of Schools
 are made by the Ministry of Education and Science.  In them, the Investigations of Non-attendance of Children and Students to School
 are conducted and that, in these investigations, the government explicitly instructs to exclude the foreign children
.


The above mentioned treatment of the foreign children made by local administrations as regards the discriminatory treatment, namely the invitation to school (Shugaku-annai) instead of the orders to school (Shugaku-tsuchi) for the Japanese children is based on the instruction of 31 January 1991 given by the Ministry of Education
.

.
The reasoning of such discriminatory treatments is given by the authoritative interpretation of law in a Handbook
 published by the responsible officials of the Ministry.  The Handbook
 clearly says that foreigners do not have the duties to send their children to school (Shugakugim).  The Handbook is of the view that it is the Japanese nationals, who have the duties to send their children to school based on the Article 26 of the Constitution of Japan.

The Article 26 of the Constitution states “All people shall have the right to receive an equal education correspondent to their ability, as provided for by law. 2) All people shall be obligated to have all boys and girls under their protection receive ordinary education as provided for by law. Such compulsory education shall be free.”  “All people” are “Kokumin”, namely the Japanese nationals in the Japanese provision, which does not include foreigners.  Although we proposed to treat the foreigners on the same footings as the Japanese in relation to the rights to compulsory education, the Fundamental Education Act was amended in December 2006 to just strengthen the nationalistic aspects with no change in treatment of foreign children.


As for the Article 13(2)(a) of the ICESCR, the officials of the Ministry, in the Handbook mentioned above, asserted the disturbing interpretation and claimed that the Article should not be interpreted as it is written, so that the foreigners are to be relieved from the duties to send their children to school in Japan and they are said to be free to chose schools for foreigners
.  This is because that the schools under the Japanese law, according to the officials of the Ministry, are to educate only the Japanese nationals and not to educate human beings including foreigners.


The government of Japan has not clearly reported to any treaty bodies concerning such discriminatory treatments
.


Then Minister of Education and Science, Mr. Kosaka said, on 22 March 2006, at the Committee on Education and Science of the House of Councilors of the National Diet “Such (foreign) children have no duties to go to school”
.

3. Japan’s obligations under international law:


Under Articles 2 (1) of the CRC as well as Articles 2 (1) and 26 of the ICCPR, not only the discrimination against foreign children is prohibited but also equality before the law and equal protection of the law is guaranteed.  The foreign children shall be treated in the same manner as the Japanese children in relation to the right to compulsory education, which is guaranteed under the Article 28(1)(a) of the CRC and Article 13(1)(a) of the ICESCR, which are based on Article 26 of the UDHR.  “Education for all” is the obligatory principle for the Japanese government.  There should be no discrimination against the foreign children on the basis of nationality,  One may confirm this principle in the General Comment 13 of the CESCR, which writes in its para. 34 as follows:

“The Committee takes note of article 2 of the Convention on the Rights of the Child and article 3 (e) of the UNESCO Convention against Discrimination in Education and confirms that the principle of non-discrimination extends to all persons of school age residing in the territory of a State party, including non-nationals, and irrespective of their legal status.”

4. Conclusion


The new Japanese government’s policies towards the non-Japanese children seem to be not clear yet.  We wish the new government could reverse the traditional discriminatory policies reported above.
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