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I.  Introduction


Children’s rights have garnered much attention in the international community over the past several decades.  With the adoption of the United Nations Convention on the Rights of the Child in 1989 – now the most widely ratified treaty in existence – certain rights have received only increasing recognition.  Of particular importance is the child’s right to expression, as may be realized in legal proceedings concerning her.  This right is granted under Article 12 of the U.N. Convention, and has sparked such interest as to spawn the creation of a subsequent regional instrument designed solely to further its implementation.  As it came to be known, the European Convention on the Exercise of Children’s Rights was drafted in the hopes of reaffirming support for a child’s right to express her views in the courtroom.  Unfortunately, the European Convention seems to have gathered nothing but dust in the regional, much less international, community.  Even France – one of the first to ratify the U.N. Convention and a historically staunch supporter of children’s rights – has failed to ratify the instrument, preferring perhaps to rest on the more widely-acknowledged success of the Convention on the Rights of the Child.   


This paper seeks to uncover the reasons behind the European Convention’s failure, looking at the instrument through both the lenses of its U.N. counterpart and the laws of a major European player in children’s rights – France.  To begin, Parts II and III review the state of children’s rights to express themselves under the United Nations and European Conventions, presenting relevant background and implementation information where possible.  Part IV further analyzes the European Convention, and presents many possible reasons behind its failure.  Part V then provides an overview of French proceedings involving children, with a more detailed sketch of child protective and withdrawal of parental authority proceedings.  Part VI puts French law into the international universe, and assesses current compliance with the United Nations Convention on the Rights of the Child and potential future compliance with the European Convention on the Exercise of Children’s Rights.  Finally, Part VII offers concluding remarks and suggested areas for future research.       

II.  United Nations Convention on the Rights of the Child

Children’s rights have expanded dramatically since the Assembly of the League of Nations – the predecessor to the United Nations – first recognized the existence of these rights  the 1924 Geneva Declaration.
  Though the United Nations (U.N.) later affirmed and expanded these rights in the 1959 Declaration of the Rights of the Child,
 this proved only a small step towards the acknowledgment of an increasingly progressive climate.
 It was not until 1978
 when decades of “evolv[ing] attitudes towards, and perceptions of, children and childhood”
 culminated in the United Nations fielding the official proposal for what was to become undoubtedly the most powerful and widespread recognition of the rights of the child in existence today.
  

The ultimately lengthy path to the United Nations Convention on the Rights of the Child (CRC), however, was not without its roadblocks.  Even at the outset, a lack of consensus on the proposed convention was clear - many nations failed to perceive the need for a new convention to recognize children’s rights, much less a “basic foundation of shared values and mutual interests relating to [the convention’s] subject matter.”
  The year that followed the proposal, 1979, was nevertheless designated the International Year of the Child (perhaps to promote interest and support in a new convention?) and kicked off a nearly ten-year drafting process. 
       

After much deliberation, the final version of the Convention on the Rights of the Child was unanimously adopted by the United Nations General Assembly on November 20, 1989, and subsequently entered into force less than a year later of September 2, 1990.
  In all, the CRC as passed consists of 54 articles covering both a full range of substantive rights and measures appropriate for their implementation.
  The CRC not only rephrased the existing Declarations in more applicable, practical terms, it transformed children from “beings who are ‘not yet’ adults” to “fully-fledged individuals with their own meaning-making.”
  In many senses, the CRC proudly “led to the first . . . steps towards recognizing children ‘as human beings,’”
 as “ whole pe[ople] with specific psychological needs and, despite [their] immaturity, the ability to be an integral part of society just as they can enjoy civil liberties” (“personne[s] à part entière, avec des besoins psychologiques spécifiques et, en dépit de [leur]  immaturité, avec l’aptitude à faire partie intégranted de la société ainsi qu’à bénéficier des libertés civiles”).
   

The CRC is “extraordinarily comprehensive in scope,” and “covers all the traditionally-defined areas of human rights – civil, political, economic, social and cultural.”
  The CRC also goes to great lengths to avoid prioritizing within these rights, seeking instead “to underscore the indivisibility, mutual reinforcement and equal importance of all rights.” 
  It reflects recognition “that the child has both general human rights and special rights in view of the vulnerability of the child and the child’s right to preferential protection,” and thus “sets out a lengthy catalogue of responsibilities to be undertaken” by state governments.
  Moreover, the CRC recognizes a child’s civil right to freedom of expression, the last of  what have become known as the “three Ps” – protection (against behaviors like abuse, abandonment, or exploitation), provision (of services and benefits), and participation (in society and in decisions affecting the child herself).
   


Another way of examining the CRC’s objectives finds three broad categories of rights – the right to self-determination, the right to protection, and specific rights.
  A more detailed classification of the specific, substantive rights provided under the Convention reveals eight essential values and three primary community policies that inform the CRC.  The values underlying the CRC’s substantive rights include respect, power, enlightenment, well-being, wealth, skill, affection, and  rectitude; 
 while the community policies supported represent that:

(1) “children need special legal protection beyond that provided to adults,

(2) the ideal environment for a child’s survival and development is generally within a protective and caring family setting, and

(3) governments, and the adult world in general, should respect and act in the best interests of children.”

Together, these values and ideas both aim to improve children’s situation in society and open the door to an entirely “new way of dealing with children”.
  

No matter what the analysis, the CRC and its enumerated rights represent an extraordinary and significant normative “consensus among diversity in claims, perspectives, and practices.” 
  It is the youngest of the human rights treaties adopted by the United Nations, and is by far the most successful.
  After just over two years in force, the CRC was ratified by 100 state parties and attained the current count of 191 parties by 1997, making it the only treaty that has been nearly universally ratified.  In light of this overwhelming success, the Council of Europe has touted the CRC as “the basic achievement of the international community in [the field of children’s rights].”
   With such wide recognition and acceptance, the CRC promises not only to guarantee children a basic package of rights, but to further “foster and promote a culture of childhood throughout society . . . and thereby guarantee that children have a higher priority in social and economic planning and in family and community life.”
  

A.  The Right to Expression under the CRC - Article 12


Today, there can be no doubt “[t]hat children really are capable of having well-founded opinions about their own position and their need for support for protection.”
  This notion is pivotal to the integrity of the CRC, and has been enshrined as the guiding principle of the Convention’s Article 12.  Article 12 is in essence a “highly significant recognition of the need to give children a greater say in their own lives,”
 and the desire to foster a broad application of the child’s right to participate has been evident since even very early sessions in the drafting process.
  As adopted, Article 12 reads:


Article 12

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

Dissecting this text, it may be first noticed that Article 12(1) grants the right of participation to any “child capable of forming his or her own views,” and does not set any lower age limit.
  Thus, any child able to develop a view or opinion, even if partially or wholly unable to communicate in comprehensible adult terms, must not be deprived of the right to expression.
  Rather, the child’s view may be considered with regard to the child’s chronological age or apparent maturity.
  Moreover, the right to expression may not be constrained to certain settings or environments – children have the “right to express [their] views freely (emphasis added),” without either “coercion or constraint.”
  This right applies “in all matters affecting the child,” from family and community to national and international decision-making processes.
  The qualification that “the views of the child [be] given due weight in accordance with the age and maturity of the child” again only affirms the unacceptability of a specific age barrier to participation, directing decision-makers to account for the child’s evolving capacities.
  

Article 12(2) clarifies that “the child shall in particular be provided the opportunity to be heard in any judicial and administrating proceeding affecting the child.”  “Judicial” proceedings cover a wide range of court hearings, including nearly all family-focused civil hearings (e.g., divorce, custody, adoption), while “administrative” proceedings broaden this even further to include formal decision-making in arenas like education, health, the environment, and the administration of juvenile justice.
  In these proceedings, children may be heard “either directly, or through a representative or an appropriate body in a manner consistent with the procedural rules of national law.”  This leaves discretion as to how to fulfill the mandate of transmitting the child’s views, primarily in hopes of offering the child the best and most comfortable way of expressing those views.
  It is also important to note that the ending reference to “procedural rules of national law” does not qualify this suggestion or the obligation to provide children an opportunity to express their views; it serves only as an impetus for States Parties to enact specific procedures that allow for full implementation of the right to participation as recognized in Article 12.
      

Thus, Article 12 of the CRC “puts forward the legal principle that any child capable of discernment should be able to freely express his opinion on any issue or legal or administrative procedure which concerns him, should be able to do this either directly or through a member of an appropriate organization and should be able to see that this opinion has been taken into consideration.”
  More succinctly, “[a]rticle 12 gives the child the right to have his or her opinions taken into regard in all matters concerning his or her situation” to the greatest extent possible given the child’s age and maturity.
  In particular, this right adheres whenever a legal, administrative, or other procedure will affect the child’s future.
    


As noted by one author, “[f]ew parts of the Convention receive greater attention than those articles that encourage children’s participation,”
 and it is “quite clear that the active participation of children must be considered as highly relevant in the implementation of the Convention.”
  In fact, Article 12 has been singled out as one of three key articles – “[a] child’s right to participate in matters which affect it is acknowledged to inform most other articles and to be a prerequisite to the achievement of many other rights detailed in the Convention.”
  The Implementation Handbook for the CRC remarks that Article 12 underlies the most basic, essential notion of the CRC – that children are “individuals with human rights, and views and feelings of their own.”


The realization of Article 12, however, has thus far required and will continue to “demand[] considerable work at a number of levels.”
  As the Manual on Human Rights Reporting observes: “This article sets one of the fundamental values of the Convention and probably also one of its basic challenges.”
  Before this challenge may even be addressed, children must be granted the respect and status necessary to ensure that their opinions can actually be both voiced and actively acknowledged.
  Once this has begun to happen, existing legislation may be revised to firmly ground this right in all major arenas in children’s lives (e.g., school, courts, the home).
  To this effect, the Committee on the Rights of the Child has repeatedly “underlined that article 12 . . . should be incorporated into national laws and procedures.”
  Children must then be given support and education to enable them to understand their rights and express their own opinions alone or through an advocate.
  Finally, public and private institutions and organizations – through careful consideration of how best to foster children’s right to participation – must change their own policies and practices to enable this to happen.
  

III. European Convention on the Exercise of Children’s Rights


Not three months after the United Nations’ adoption of the Convention on the Rights of the Child, the Council of Europe’s Parliamentary Assembly passed a recommendation (“Recommendation 1121”) to welcome the new Convention on behalf of its member states.
  In line with the CRC, the Assembly both recognized children’s “need of special assistance, care and protection”
 and affirmed the importance of rights “children . . . may independently exercise themselves – even against opposing adults.”
  To clarify and further ensure these rights, Recommendation 1121 encouraged states to not only “do whatever they can in favor of the rapid ratification and implementation of the [CRC],”
 but to view the CRC as one of many steps to follow in “the endeavors to improve the protection of the best interests of children.”
  Indeed, the Assembly recognized that “[b]eing a universal document and aiming at binding as many states as possible by its provisions, the [CRC] has been considered to reveal a number of deficiencies – resulting from a compromise.”
  A European convention could more precisely define the ways in which the rights and principles of the CRC might be more effectively implemented on a continental level, better adapted to the social and economic situation of European states.
  With this in mind, the Assembly encouraged member states to begin “examin[ing] the possibility of drawing up an appropriate legal instrument of the Council of Europe in order to complete the [CRC].”
  

As European states began to ratify the CRC, the possibility of this supplemental European convention became not only desirable, but mandatory under the CRC’s Article 4 requirement that States Parties “undertake all appropriate legislative, administrative, and other measures for the implementation of rights recognized” in the Convention.
  In line with Recommendation 1121 and Article 4 of the CRC, then, Council of Europe’s Committee of Experts on Family Law commenced work on a complementary instrument to address matters not already covered under the U.N. Convention,
 keeping the “protection of the family a priority, particularly the interests of children.”
  A draft Convention was approved by the Committee of Experts on Family Law in November, 1994, and subsequently opened for signature as the “European Convention on the Exercise of Children’s Rights” (ECECR) on January 25, 1996 by the Committee of Ministers.
  Just four years later, the ECECR entered into force on July 1, 2000 after three states had ratified the Convention, thereby expressing consent to be bound by its provisions.
  With a guiding principle from the Council of Europe that “children’s views should be heard and that children should take an active part in decision-making which affect them . . . at every level of society and in every sort of decision-making,”
 the ECRCR has now been signed by twenty-four of the forty-five member states of the Council of Europe and ratified by nine – Greece (1997), Poland (1997), Slovenia (2000), the Czech Republic (2001), Latvia (2001), Germany (2002), Turkey (2002), the former Yugoslav Republic of Macedonia (2003), and Italy (2003).

A.  The Right to Expression under the ECECR – Articles 3, 4, and 6

The ECECR’s stated objective is “in the best interests of children, to promote their rights, to grant them procedural rights and to facilitate the exercise of these rights by ensuring that children are, themselves or through other persons or bodies, informed and allowed to participate in proceedings affecting them before a judicial authority.”
  The ECECR thus purports to enhance the substantive rights provided children under the CRC with the strengthening and creation of new, directly available European procedural rights
 - to “fill in the implementation gap in the international legal framework of children’s rights.”
  The Convention seeks to apply these rights to “family proceedings affecting children which take place before judicial authorities,”
 and requires States Parties to declare upon ratification at least three “categories of family cases before a judicial authority to which [the] convention is to apply.”
  In these designated categories, a number of judicial duties “designed to facilitate the expression of rights by children” automatically adhere.

As one commentator has argued, the ECECR “reflects the view that children are capable of participating in a judicial procedure since expressing their views and handling information has become a part of daily life.”
  Active participation is therefore more than simply the hearing of a child by a judge, but actively informing a child and asking for her views.
  Indeed, the main goal of the ECECR is “precisely to ensure participation of children in the making of decisions that concern them.”
  In line with this goal, the three most important articles addressing the participation of children – Articles 3, 4, and 6 – were adopted as below:

Article 3 – Right to be informed and to express his or her views in proceedings

A child considered by internal law as having sufficient understanding, in the case of proceedings before a judicial authority affecting him or her, shall be granted, and shall be entitled to request, the following rights:

a.
to receive all relevant information;

b.
to be consulted and express his or her views;

c.
to be informed of the possible consequences of compliance with these views and the possible consequences of any decision.

Article 4 – Right to apply for the appointment of a special representative

1.
Subject to Article 9, the child shall have the right to apply, in person or through other persons or bodies, for a special representative in proceedings before a judicial authority affecting the child where internal law precludes the holders of parental responsibilities from representing the child as a result of a conflict of interest with the latter.

2.
States are free to limit the right in paragraph 1 to children who are considered by internal law to have sufficient understanding.

Article 6 – Decision-making process

In proceedings affecting a child, the judicial authority, before taking a decision, shall:

a.
consider whether it has sufficient information at its disposal in order to take a decision in the best interests of the child and, where necessary, it shall obtain further information, in particular from the holders of parental responsibilities;

b.
in a case where the child is considered by internal law as having sufficient understanding:

–
ensure that the child has received all relevant information; 

–
consult the child in person in appropriate cases, if necessary privately, itself or through other persons or bodies, in a manner appropriate to his or her understanding, unless this would be manifestly contrary to the best interests of the child;

–
allow the child to express his or her views;

c.
give due weight to the views expressed by the child.

Under these articles, the primary procedural rights recognized are “the right to be informed and to express their views in proceedings” and “the right to apply for the appointment of a special representative where the holders of parental responsibilities are precluded from representing the child as a result of a conflict of interest.”
  To further the practical realization of these rights, the judiciary must enforce these rights and “ensure that children have sufficient information and . . . consult children unless this is manifestly contrary to their best interests.”
  The ECECR, does, however leave wide discretion for how children’s right to expression may manifest:  “Children’s views may be determined and presented to the court in various ways and by a number of different persons.”
  The Explanatory Report that accompanies the Convention seeks to elucidate the ways in which States Parties may give effect to children’s right to expression, as detailed below.

Article 3 of the ECECR “provides for the exercise of a number of procedural rights which should be given to children unless, as regards one or more of these rights, a child is not considered as having sufficient understanding.”
  In particular, the three rights granted under Article 3 are: (1) the right to be informed, (2) the right to be consulted and to express views, and (3) the right to be informed of potential outcomes that might result were the child’s wishes to be followed.
  The Explanatory Report notes that these rights are not listed in chronological order or order of importance, and that “the exercise of one or more of these procedural rights does not exclude the exercise of the other rights”
   Notably, however, Article 3 does not give the child “the right to consent to or veto a planned decision as it covers many different types of cases and it would not always be in the best interests of a child to be given such a right in the case of certain decisions.”
  Nor does Article 3 specify the meaning of a child “with sufficient understanding,” preferring to leave to States “to define the criteria enabling whether or not children are capable of forming and expressing their own views.”
  Nevertheless, the ECECR’s Explanatory Report  touts the Article as a true “step forward in the recognition of children’s rights in family proceedings concerning them”

Article 4 of the Convention grants children the right to a “special representative” where there is a conflict of interest between a child and the holders of parental responsibilities.
  Much as in Article 3, the Convention does not provide for criteria to determine whether such a conflict of interests exists and explicitly leaves this determination for internal law.
  Even where it may be appropriate to appoint a special representative, however, the Convention again permits States to “restrict this right to children they consider to have sufficient understanding.”
  In such cases, the judicial authority may nevertheless itself take action under the later Article 9 of the Convention to appoint a representative for the child, who will both determine and present the child’s views while providing a child of sufficient understanding with relevant information and explanations of possible outcomes as outlined in Article 10.
  Notably, this representative need not be a lawyer, and need only carry out these duties to the extent they are not “manifestly contrary to the best interests of the child.”
  Moreover, children remain “free to refuse to express their views,” and representatives may always “give their own views on the best interests of children.”
          

Returning to judicial authorities, Article 6 clarifies their role in securing the child’s right to express her views with a number of procedural requirements.
  In particular, Paragraph B specifies that judicial authorities must ensure that children – once again only those “of sufficient understanding” – are provided with all relevant information, that they have been consulted in person, and that they are permitted to actively express their views.
  The Explanatory Report notes that judicial authorities must be particularly vigilant in enforcing these requirements where the child does not have a representative and the holders of parental responsibilities may not have adequately informed the child of the proceedings.
  The duty to consult the child in person would appear to be even more sensitive, as it may always require judicial consideration in its qualification that this consultation not occur in those cases where it would be “manifest contrary” to the child’s best interests.
  Where the duty may be exercised, it is preferred that judicial authorities consult the child in person whenever possible, or else by way of other persons (e.g., a social worker or psychologist) or appropriate bodies.
  In either case, the child “should be consulted in a manner appropriate to his or her understanding,”
  presumably to ensure that her view be expressed as honestly as possible while minimizing any potential negative impact.

IV.  A Criticism of the European Convention on the Exercise of Children’s Rights

While I had hoped to provide a balanced analysis of the child’s right to expression under the ECECR, my research revealed only extensive criticism of the ECECR’s attempts to give the substantive CRC rights a procedural backbone.
  Even these criticisms are generally sparse and difficult to find, as it would appear the ECECR has received little attention in Europe, much less the United States.  As such, the analysis has fallen into a critique, which I present below with the caveat that its bias be fully understood.

Even before the final version of the ECECR was opened for signature, the Parliamentary Assembly of the Council of Europe expressed concern over the ECECR’s strength and breadth, noting “that the convention leaves a broad margin of discretion to the contracting states regarding the choice of applicable provisions.”
 Outside commentators expressed a similar sense of disappointment, nearly berating the Council for adopting “a European Convention on the Exercise of Children’s Rights which is a much narrower and less innovative document than many anticipated.”
 

Nevertheless, the Council’s Parliamentary Assembly did show strong initial support for the new Convention, urging member states “to ratify all the relevant Council of Europe conventions on the rights and protection of the child, in particular the recent European Convention on the Exercise of Children’s Rights.”
  The Committee of Ministers welcomed this recommendation, and in particular lauded the Council’s endorsement of children’s right to participation: “By emphasizing the need to take account of the rights, interests and needs of children, particularly in the process by which decisions concerning them are taken, the Assembly is making a valuable contribution to the childhood policies to be developed nationally and internationally.”
       

Yet even the Council of Europe – the very body that called for the ECECR’s creation – seems to have reversed its course.  As the Council revised and revamped its European strategy for children for the twenty-first century, the Parliamentary Assembly failed to even acknowledge the ECECR.
  Although the ECECR had been in force for nearly two years, the Assembly remarked in 2002 that “[s]ince 1989 the rights of children have been recognized and enshrined in a single document, the United Nations Convention on the Rights of the Child, a landmark instrument . . . .”
  Moreover, the Assembly even went so far as to “ask[]  the Committee of Ministers to give further consideration to drafting a European convention on children’s rights attuned to European realities,” which can only be a tacit recognition of the ECECR’s pragmatic failure.
  To be fair, the Committee of Ministers responded to the Assembly with a reminder “that the European Convention on the Exercise of Children’s Rights already contains provisions concerning the bodies, which could promote the exercise of children’s rights.”
  Nevertheless, this statement’s tentative wording does little to temper the Assembly’s glaring oversight of the ECECR.          

It would seem, then, that the ECECR has been largely forgotten.  The Convention remains unsigned by nearly half of the European states, and unratified by far more.  It has received scarce attention in the literature and sparked little debate or interest in the field.  Overall, it is safe to say that the ECECR has not yet attained even a fraction of the CRC’s success, and promises only to gather dust in the upcoming years as priorities in the field of children’s rights shift elsewhere.  With such a marked shortfall, it now becomes interesting to examine why the ECECR has received such little support in its aims to further children’s right to expression, and to consider whether it would in any sense merit additional consideration. 

To begin, the Convention has been criticized as being limited in scope both in terms of its substance and its applicability.  In one particularly biting analysis, a delegate noted:

Judging from the title, the draft convention seems inspired by the belief  that children of certain age are in many cases capable of rational judgment and should be, therefore, entitled to participate more actively in proceedings concerning them.  At a closer look, however, it can be established that the convention confers only a limited number of rights in only some types of proceedings.
  

As noted here, the ECECR’s conditions of ratification – that a State Party designate at least three categories of family proceedings to which the Convention will apply – undoubtedly paint it as a weaker instrument.  Not only does this allow States Parties to selectively and inconsistently grant the rights bestowed by the Convention, the vagueness of the “categories” to be named is in and of itself both disconcerting and indicative of the Convention’s lack of guidance.  Even a cursory look at the ratifying states’ declarations reveals glaringly different interpretations: Germany offers twenty-three highly specific “categories” (e.g., “withdrawal of custody of a guardian or a curator in respect of the religious education of the ward or the person in the guardian’s or curator’s charge”), while the Czech republic offers only three general “categories” (e.g., “adoption proceedings) and an umbrella provision that the Convention apply “to any other family proceedings affecting the rights of the child.”
  

Even were this the ECECR to apply universally, however, its provisions offer little strength.  The ECECR offers children effectively only three rights – to be informed, to express their views, and to apply for a special representative.  Taken together, these may meet, but hardly go beyond those rights already granted under the CRC.  Moreover, these rights are limited to children “of sufficient understanding” as determined entirely by the vagaries of internal law.
  With no guidelines, “the convention opens a broad space for conflicting interpretations which may impede the effective implementation of the convention” as “most member states’ legislations do not contain precise definitions of this concept.”
     


The limited scope and narrow provisions of the ECECR as described above may well “have been guided by the desire to attract the highest possible number of ratifications, believing that it is better to have a viable legal instrument limited in scope, than an ambitious document, remaining a dead letter.”
  This “lowest common denominator” approach appears particularly unfortunate, given the ECECR’s aim to extend children’s right of expression further with the support and consensus of the more close-knit European community.  It is as though the drafters ignored the existence of the CRC, an already high international baseline of respect for children’s views.  This could not be more ironic, given the ECECR’s birth from the obligations created under the CRC’s Article 4.  


The ECECR has so failed to meet its objective that one scholar has gone so far as to declare it a step backwards in recognizing children’s right to free expression:  

The UN Convention is of a broadly right-giving character, including in Article 12 which relates to procedural rights.  In contrast, whilst the ECECR purports to implement Article 12 and to recognize children’s rights to be heard, in its detail and character it is so restrictive of the provisions of Article 12 and thus of the UN Convention’s potential to ensure children’s rights of participation within the legal process.

While the assertion that the ECECR actively detracts from children’s rights may seem at first extreme, it is certainly not without its merit, as comparing the more narrow, qualified provisions of the ECECR with the broad language of the CRC’s Article 12 reveals.  

Article 12 offers all children “capable of forming [their] own views” the right to express these views “in any judicial or administrative proceedings affecting” them, either “directly, or through a representative or an appropriate body.”
  While these views may be “given due weight in accordance with the age and maturity of the child,” the right to expression would otherwise seem entirely unqualified.
  The ECECR, however, paints a different picture.  Rather than providing an avenue for all children to express their views – whatever weight they may ultimately be given – the rights to information and expression the Convention provides are available only to children of an unspecified “sufficient understanding” to be variably determined by each State Party’s internal law.
  This same “sufficient understanding” serves as a hurdle to both the child’s right to obtain a representative in proceedings and the judicial authority’s duty to appoint such a representative.
  

Even where a child is found to be of “sufficient understanding,” she may still not be able to fully enjoy her rights under the ECECR.  She may be given access only to “relevant information,” as “not all information necessarily has to be divulged to children,”
 may never be heard by a judicial authority should it be judged “manifestly contrary to [her] best interests,”
 and may potentially have her own views openly contradicted by the representative chosen or appointed her.
  And perhaps most glaringly – as if the ECECR were intended to be the instrument of its own undoing – the Explanatory Report explicitly leaves to States Parties the decision “whether a child should be formally represented or formally participate, whether or not a party in the proceedings” in the first instance.
  For these reasons, one scholar has expressed concern that, whereas Article 12 of the CRC offers children the right to express her opinion in any  procedure affecting her, the ECECR “only offers the child the possibility and . . . only in a restricted field of application”
  

Surely, the ECECR drafters’ possessed only genuine intention to realize the right to expression so unanimously endorsed in Article 12 of the CRC with the creation of a new European framework for children’s rights.  Yet in the end, the restrictions imposed on children’s right to expression by the ECECR seem all but congruent with the sweeping mandate of Article 12.  It is most certainly unfortunate that the ECECR has failed to do justice to the potential it once had to expand and strengthen a child’s voice in the law, but at the same time the promises and realities of Article 12 undeniably remain intact in every European nation.  By the ECECR’s own admission, the Convention explicitly “shall not restrict the application of any other international instrument which deals with specific issues arising in the context of the protection of children and families. . . .”
  Thus, even if the ECECR is not a step forward in the implementation of children’s rights, it cannot be a true step back.  It is equally clear, however, that “this European Convention is a missed opportunity to improve the legal protection of Europe’s children both in procedural as well as in substantive sense.”
  

V.  Child Protective Proceedings in France 

A.  An overview of the French Legal System

With judges typically not bound by previous decisions or those of a higher court, the French legal system rests largely on written rules and statutes.
  The primary source of French child protection law lies in the French Civil Code, while further rules for judicial proceedings may be found in the New Code of French Civil Procedure.
  French court jurisdiction is determined by both the nature of the proceedings and the place where the family and the children live;
 child protection cases (“when a child is considered to be in danger”) – brought by a parent, guardian, the government, or a child herself – are generally heard in segregated children’s courts (“tribunaux pour enfants”) by judges (“juges des enfants”) who specialize in such cases.
  The juge des enfants “intervenes to analyze a child’s situation within her family, the danger which this situation brings [to the child]” (“intervient pour analyzer la situation de l’enfant au sein de sa famille, le danger que ce dernier encourt [à l’enfant]”).
  Proceedings are conducted in the judge’s private chambers to ensure privacy,
 and should danger be found, the judge’s “essential function is to order measures of educational assistance” (“sa fonction essentielle en matière civile est d’ordonner des mesures d’assistance éducative”), the French equivalent of family assistance services.
  

B.  Child Protective Proceedings in France


In all proceedings involving children in France, the child’s best interests serve as the prime consideration of the court.
  With this as the guiding principle, child protective proceedings may be brought under the provisions of the Civil Code addressing “educational assistance.”  Under Article 375, a child’s parent or guardian, the public prosecutor, or the child herself may initially request educational assistance before the children’s court judge
 “where the health, security, or morality are imperiled, or where the conditions of his education are seriously endangered.”
  Specifically, compromised health may consist of “an absence of care or grave negligence” (“une absence de soins ou de graves négligences”), a lack of security as “conditions favorable to abuse,”(“conditions propices à la maltraitance”), and moral peril as “a pernicious familial ambiance” (“une ambiance familiale pernicieuse”).
  


To determine whether educational assistance is warranted, the judge may “order a preliminary investigation on the personality and living conditions of the minor and his parents,” by way of “a social study, psychiatric or psychological evaluations, or an educational investigation.”
  During this investigation, the judge may order that interim measures of assistance be put in place, as is typically done at the first court appearance.
  Within six months of this appearance, the judge must make a final ruling on “the substance of the case.”
    

Whether one or more of the above conditions for educational assistance is ultimately established, the judge, keeping “in strict consideration the interests of the child,”
 must always seek to leave the child in her present universe both during adjudication and at disposition.
  Should educational assistance be ordered, the judge must in addition “always endeavor to secure the family’s compliance” with all measures of that assistance,
 in effect working “to reconstruct the family” (“reconstruire la famille”) and solidify family cohesion.
    

All orders of assistance are by nature temporary, and the duration of educational assistance is set at the time of the order – at present, the maximum is two years, though the judge may renew this order by a later decision.
  In addition, the terms of an existing order for educational assistance may be modified or revoked by action of the judge at the request of a parent, guardian, custodian (where the child has been removed from the home), public prosecutor, or the child herself.
       

In crafting an order of educational assistance, the judge will – “in the interests of the child and her family” (“dans l’intérêt de la famille”)
 –  “designate either a qualified person or a child care, educational, or rehabilitative service provider in the community” to “bring aid and counsel to the family in order to overcome the practical or moral difficulties they are encountering.”
  Notably, the judge may condition the child’s at-home placement on “specific obligations, such as regularly visiting a health or educational facility.”
  The judge reserves the right to refer the child for observation at any point,
 and the public prosecutor may remove the child from the home in case of emergency subject to a judicial decision within eight days to maintain, modify, or undo the removal.
  If it is initially or does become necessary to remove the child from the home, the judge may place the child with the other parent, another family member or trusted party, a health or educational institutional, or the social services agency.
  

Orders of educational assistance do not alter parental authority,
 leaving parents with the right “exercise every aspect [of parental authority] not irreconcilable with the measures [ordered],” including continued contact and visit with any child placed outside the home.
  The French government prefers these circumstances to the more severe withdrawal of parental authority, and thus encourages judges wherever possible to order educational assistance as a provisional measure in child protection cases.
  If measures of educational assistance ultimately prove unsuccessful, however, proceedings may be brought by the public prosecutor, a family member, or a child’s guardian before a local court of first instance (“tribunal de grande instance”) to partially or completely withdraw parental authority.
  

A parent who “by maltreatment,
 habitual or excessive consumption of alcohol or drugs, or lack of care or guidance” places the “security, health, or morality of the child” in danger may be subject to withdrawal of parental authority.
  While withdrawal is typically complete, the judge may also terminate only certain aspects of parental authority as specified in her order.
  Once parental authority has been withdrawn, the judge will provisionally place the child with either a designated person intending to become the child’s new guardian or social services.
  Beginning one year after this order, any parent whose authority has been withdrawn may request that the court reexamine its decision.
  If he or she is able to show that new circumstances would warrant a total or complete return of parental authority, the judge may again return the child to his or her care with a mandatory order of educational assistance.
  

C.  Children’s Rights to Express Their Views in Child Protective Proceedings

Under the French Civil Code, any child “capable of discernment may, without harm to the circumstances foreseeing his intervention or consent,  be heard by the judge or the person designated by the judge for this purpose” in “any proceeding concerning him.”
  To be considered capable of discernment, a minor must “truly understand what he or she will do and what will happen” in the proceedings.
  When such a child asks to be heard under this provision, this request may not be dismissed without a “judgment specifically setting out the grounds on which it is based.”
  If granted, the child “may be heard alone, with a lawyer, or a person of his choice,” although “if this choice does not appear to be in accord with the interests of the minor, the judge may proceed to designate of another person.”
  

In child protective proceedings, however, passive judicial endorsement of the child’s right to express her views does not suffice.  Rather, judges considering measures of educational support must “hear the father, mother, guardian, person or institution with the child’s custody, and the minor capable of discernment” and “bring to their knowledge the purposes of the proceedings” under the New Code of French Civil Procedure.
  Except in the case of emergency, orders of educational assistance cannot take effect until these parties have been given a chance to express their views before the court.
  Where the child’s custody must be determined urgently and the judge is unable to hear all parties involved, she must summon them before the court to do so and render a final decision within fifteen days.
   If the child has been placed in temporary custody by order of the public prosecutor, the judge must likewise summon the relevant parties and render decision within fifteen days or return the child to the parent’s custody.
    

During the first hearing, the judge must notify all interested parties of their right to counsel.
  At any point thereafter, any such party (a parent, guardian, person or institution with the child’s custody, or the child capable of discernment herself) may designate an attorney or ask that the judge appoint one, a request the judge must grant within eight days.
  If the child or her custodian cannot afford to pay an attorney, the government legal aid organization will defray these costs.
   Attorneys for any party may view and copy the case file prior to the first in court hearing, though they may not show any documents so obtained to their clients.
  At certain times set out by the judge, parties represented may directly view the case file, though children may only do so when accompanied by a parent or their attorney.
  If the judge believes, however, that the disclosure of documents in the case file “would cause grave physical or moral damage to the minor,” she may prevent the child or any party to the proceeding from viewing all or part of the case file outside the presence of their attorney.
    

Once at the hearing, the judge “shall hear the minor, father and mother, guardian or representative of the institution in whose custody the child has been placed, as well as any other person whose testimony shall be deemed proper.”
  She may, however, exempt the child from appearing in person, or order that the child not be present during part or all of the oral arguments.
  Even in these cases, however, the child’s representative “shall still be heard” during the proceedings.
         

VI. The French Situation: French Law, International Conventions, and the Rights of Children to Express Their Views 

A. The United Nations Convention on the Rights of the Child


When France became one of the first countries to ratify the United Nations Convention on the Rights of the Child on July 2, 1990 (less than 6 months after signing),
 it became imminently necessary to bring its national laws, particularly those relating to the family, in compliance with international conventions.
    Four years later, the French legislature enacted Article 388-1 of the Civil Code to comply with Article 12 of the CRC in regard to child protective proceedings.
  This new provision was written to “obediently track the general formula announced in the [CRC]” (“servilement calqué sur la formule générale énoncée par le [CRC]”)
 as shown in the table below:  

	United Nations Convention on the Rights of the Child

Article 12
	French Code of Civil Procedure Article 388-1 



	Article 12     

     States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.

     For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.   


	Article 388-1

     In every proceeding concerning him, a minor capable of discernment may . . .  be heard by the judge or the person designated by the judge for this purpose.      

     Where a minor so requests, his hearing may be denied only by a judgment that sets out the specific grounds on which it is based.  He may be heard alone, with counsel, or a person of his choice.  If this choice does not appear to be consonant with the welfare of the child, the judge may appoint another person…





To be in compliance with Article 12, national laws and procedures must meet a number of substantive requirements.  Specifically, they must:

1) “assure to the child who is capable of forming his or her own views the right to express those views,”

2) guarantee this right “in all matters affecting the child,”

3) give the child’s views “due weight” in accordance with the child’s “age and maturity,”

4) provide the child an opportunity to be heard “in any judicial and administrative proceedings affecting the child,” and 

5) allow that the child be heard “directly,” “through a representative,” or by way of “an appropriate body.”  

Looking specifically to child protective proceedings, these requirements converge into four points of compliance:

1) provide a child “capable of forming his or her own views” with

2) an opportunity to be heard in child protective proceedings,

3) taking that child’s opinion into account with a view to her age and maturity and

4) giving that child a chance to be heard alone or through a representative or designated institution.

The French national laws governing child protective proceedings, then, may be analyzed in terms of these points of compliance.


To begin, French law transforms “a child capable of forming his or her own views” into a child “capable of discernment.”  “Discernement” in French may be translated numerous ways, including “discernment,” “wisdom” – and, perhaps most appropriately in these circumstances – “soundness.”  Though the criterion “capable of discernment” is perhaps intentionally vague, the word seems to evoke the sense intended by Article 12 – a child who has enough intelligence and life experience to form independent, identifiable views of the world.  


The primary difference between French national law and the CRC appears in the second point of compliance – the translation of Article 12’s right to be express views to a French child’s apparent possibility of expressing those views (a minor capable of discernment . . . may be heard).
  Though this might at first seem problematic, the French provision was designed to ensure a child’s right not to express her views should she not wish to do so, as in a contentious divorce proceeding.
  In educational assistance proceedings, however, recall that the judge must hear the child’s views under the rules of civil procedure before any disposition may be finalized.
  Thus, at least with respect to child protection measures, French law would seem to meet the CRC’s obligation that all children capable of forming views be heard.   


Notably, French law does not directly address the third point of compliance – that the judge take the child’s views into account with her “age and maturity.”  While it is certain that the judge must hear the child before ordering any lasting measures of educational assistance, there are no direct instructions in the French Code of Civil Procedure to temper recognition of the child’s views with developmental considerations.  As France abides by an inquisitorial system of justice, however, judges are required to conduct interviews with an aim to gathering enough information to paint a complete picture of the case and ultimately reach an appropriate disposition.  French law requires that a child’s opinion be in this mix where educational assistance may be in order, and it is quite probable that judges may – even without specific guidelines to do so – weigh opinions of older or more mature children more heavily.


Thus, present French law does not on its face establish that it is in compliance with Article 12’s “due weight” mandate, nor does it establish a lack of such compliance.  Without supplemental evidence of judicial practices in France, then, it is difficult to accurately evaluate France’s compliance with Article 12.  Undoubtedly, further research into the practices of French judges would be invaluable in ascertaining the degree to which these judges account for a child’s age and maturity in protective proceedings.  If judges consistently fail to follow Article 12’s “due weight” mandate, France may consider adopting new legislation or judicial guidelines to bring courtroom practice in child protective proceedings into compliance with the CRC.  Should judicial practice be found to be in accordance with Article 12’s “due weight” mandate, however, changes in French law or policy would appear to be unnecessary given the country’s then established compliance with this third point.  


Finally, French law is clearly in compliance with the fourth point regarding representation.  The Civil Code follows the CRC’s language closely, providing that a child “may be heard alone, with a lawyer, or with a person of his choice.”  In child protective proceedings, the rules of civil procedure further ensure that the child is made aware of these rights by way of a judicial annunciation of her right to counsel.
  Moreover, French law grants children the right to legal assistance can they not otherwise afford it, thus bringing French law perhaps beyond the mandate of Article 12’s representation requirement.
 


As a whole, then, the statutory and procedural scheme set out by French national law to govern child protective proceedings is largely in compliance with Article 12.  Children capable of forming views are given the chance to express those views in child protective proceedings, with or without representation.  While the weight to be given these views is not directly addressed under French law, this possible deficiency would seem to be at most a minor one – the existing French provisions undoubtedly uphold the spirit of Article 12’s right to expression.  

B.  The European Convention on the Rights of the Child


France signed the European Convention on the Rights of the Child on June 4, 1996, but has yet to ratify.
  Until France accedes to be bound by the terms of the Convention, then, there is no duty to bring its laws into compliance with the provisions of the ECECR.  Nevertheless, a comparison of current French law on a child’s right to express her views may with the relevant provisions of the ECECR may prove informative:  

	European Convention on the Exercise of Children’s Rights


	French Law 

(various provisions)



	Article 3 – Right to be informed and to express his or her views in proceedings

A child considered by internal law as having sufficient understanding, in the case of proceedings before a judicial authority affecting him or her, shall be granted . . . the following rights:

a.
to receive all relevant information;

b.
to be consulted and express his or her views;

c.
to be informed of the possible consequences of compliance with these views and the possible consequences of any decision.


	Sections 1182, 1186, 1187 of the New Code of Civil Procedure; 

Article 388-1 of the Civil Code

A child “capable of discernment” (i.e., able to understand what they will do and what  will happen in the proceedings) have the right to:

a.  consult their files in the presence of counsel or a parent (§ 1187 N.C.P.C.)

b.  express their views openly in court (C. Civ. Art. 388-1)

c.  be informed as to the nature of the proceedings (§ 1182 N.C.P.C.) under representation of counsel (C. Civ. Art. 388-1; § 1187 N.C.P.C.)



	Article 4 – Right to apply for the appointment of a special representative

 [T]he child shall have the right to apply, in person or through other persons or bodies, for a special representative in proceedings before a judicial authority affecting the child where internal law precludes the holders of parental responsibilities from representing the child as a result of a conflict of interest with the latter.


	Article 388-1 of the Civil Code

Section 1186 of the New Code of Civil Procedure; 

The child “capable of discernment . . . may be heard alone, with a lawyer, or with a person of his choice” in any proceeding concerning him (C. Civ. Art. 388-1). 

In child protective proceedings, the child “capable of discernment . . . may choose an attorney or ask that the judge designate one for them.”  (§ 1186 N.C.P.C.)

	Article 6 – Decision-making process

In proceedings affecting a child, the judicial authority, before taking a decision, shall…

b.
in a case where the child is considered by internal law as having sufficient understanding:

–
ensure that the child has received all relevant information; 

–   consult the child in person in appropriate cases, if necessary privately, itself or through other persons or bodies, in a manner appropriate to his or her understanding, unless this would be manifestly contrary to the best interests of the child;

–   allow the child to express his or her views;


	Sections 1181, 1182, and 1187 of the New Code of Civil Procedure 

Where a child is “capable of discernment,” a children’s court judge must:

-  hear the child’s views and inform her of the nature of the proceedings at the preliminary hearing (§ 1181 N.C.P.C.) 

-  allow the child to see her file in the presence of a parent or her attorney (§ 1187 N.C.P.C.)

-  hear the child’s views at the substantive hearing (§ 1182 N.C.P.C.)


From this comparison, it would seem that French law is largely in compliance with the mandates of the ECECR.  While the French codes do not track the language of the ECECR, the practical realities of access to information, representation, and a judicial forum for expression appear to be a considerable match with their ECECR counterparts.   Given this, France may already be in compliance with the ECECR’s provisions regarding children’s rights to express their views as applied in child protective proceedings.  

VII. The French Question: Should France Ratify the European Convention on the Exercise of Children’s Rights?


With so little – if any – change necessary to bring national law in line with the ECECR, it is to some a wonder France has yet to ratify the treaty.  Yet the ECECR has proven far from a compelling instrument – it  has failed to garner the support of many European states, much less the widespread international recognition experienced by its precursor from the United Nations.  Given the relative failure of the ECECR and the criticisms behind this, France may face a tough decision.  There may be certain benefits to any endorsement of children’s rights, but France must weigh these against the evermore apparent failures of the European Convention, as discussed below.  

A.  The Potential Benefits of Signing a Compromised Convention


While the ECECR may have little effect on the rights of children to express their views in France, or even Europe as a whole, there may still be certain benefits to its ratification.  To begin, French support for the convention might serve to form a more cohesive Europe standing in solidarity behind children’s rights as equal members of society.  It might encourage other nations –  which may perhaps not at present recognize children’s rights to the same extent as France – to accede to the Convention and work towards a greater respect for children’s views.  With more common ground and consensus as to measures necessary to promote children’s rights, it might even be possible to strengthen the Convention or create a newer, more powerful instrument.  

Moreover, ratifying any treaty purporting to advance children’s rights sends an important message, and France may be denying itself a chance to show its strong support for these rights.  As the ECECR will not actively detract from children’s rights in national or international law, there is no true cost to this symbolic gesture.  If France truly claims to stand behind a child’s right to express her views, it could certainly seem contradictory or hypocritical for its government to withhold its support from a document so clearly geared – however successfully- to further this right.  And if the ECECR has itself proven to be a sorely missed opportunity; would France’s failure to publicly support a child’s right to express her views be another?     

VIII. Conclusion and Areas of Further Research


In truth, my conclusions may already be foregone.  The international community has spoken, and the future of children’s rights rests solidly on the foundation of the United Nations Convention on the Rights of the Child.  While the CRC continues to gather support and attention, the European Convention on the Exercise of Children’s Rights fades only further into obscurity.  Sadly, ratifying the ECECR might now be at best a tangent on the road to furthering children’s rights to express their views.  The Convention, however, must not be viewed as a complete failure – any efforts to enhance children’s rights, however successful, may ultimately further the cause.  They may both serve as firm expressions of support for children’s rights, and draw additional attention and resources from the international community.  In fact, though originally stated in reference to the CRC, the following remark may well serve to underscore the value of the ECECR:  

“But in addition to . . . the fact that the very drafting process enhanced the position of children on the agenda of the world’s concerns, is the usefulness of the Convention as . . .  a tool for promoting knowledge and understanding of children’s issues.  There is a well-known general rule that the greater the awareness of rights, the more chance there is of securing respect for them.”
  

Sadly, however, little research has been conducted to explore the awareness of children’s rights the ECECR may already have brought to the international community.  It could certainly prove useful to analyze the changes the ECECR has brought to the laws of the States Parties that have ratified it, perhaps through the lens of the CRC.  While the criticisms of the ECECR have focused on its potential to water down the rights enumerated in the CRC, no study has yet found the existence in fact of any such dilution.  Before the ECECR in its current form is truly shelved, it certainly warrants a fair analysis.  Such an analysis would surely review the current state of national laws, procedures and practices of European countries that have signed, signed and ratified, and neither signed nor ratified the ECECR (all have ratified the CRC).  Researchers could compare the laws of those countries that have begun to implement the ECECR against both their own laws prior to ratification and the laws of other states that have not yet acceded to be bound to the terms of the treaty.  Given the nature of the ECECR’s selective application, it would even be possible to assess the Convention’s effects within a country’s own legal system – comparisons between proceedings designated to fall under the Convention and those not so declared would most certainly be in order.  

Until further research as above has been conducted, I believe the dismissal of the ECECR as an effective instrument in advancing children’s rights to be premature.  In the end, such research may well find that the attention the ECECR has brought to children’s rights in Europe and to Article 12 of the CRC has done nothing but promote the recognition of these rights across the region and, indeed, the globe.  Surely, letting the ECECR die without any further exploration would prove to be the true missed opportunity the Convention’s critics already fear has occurred.  

Appendix A: The United Nations Convention on the Rights of the Child

Preamble 

The States Parties to the present Convention, 

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice and peace in the world, 

Bearing in mind that the peoples of the United Nations have, in the Charter, reaffirmed their faith in fundamental human rights and in the dignity and worth of the human person and have determined to promote social progress and better standards of life in larger freedom, 

Recognizing that the United Nations has, in the Universal Declaration of Human Rights and in the International Covenants on Human Rights, proclaimed and agreed that everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, 

Recalling that, in the Universal Declaration of Human Rights, the United Nations has proclaimed that childhood is entitled to special care and assistance, 

Convinced that the family, as the fundamental group of society and the natural environment for the growth and well-being of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume its responsibilities within the community, 

Recognizing that the child, for the full and harmonious development of his or her personality, should grow up in a family environment, in an atmosphere of happiness, love and understanding, 

Considering that the child should be fully prepared to live an individual life in society and brought up in the spirit of the ideals proclaimed in the Charter of the United Nations and in particular in the spirit of peace, dignity, tolerance, freedom, equality and solidarity, 

Bearing in mind that the need to extend particular care to the child has been stated in the Geneva Declaration of the Rights of the Child of 1924 and in the Declaration of the Rights of the Child adopted by the General Assembly on 20 November 1959 and recognized in the Universal Declaration of Human Rights, in the International Covenant on Civil and Political Rights (in particular in articles 23 and 24), in the International Covenant on Economic, Social and Cultural Rights (in particular in article 10) and in the statutes and relevant instruments of specialized agencies and international organizations concerned with the welfare of children, ' 

Bearing in mind that, as indicated in the Declaration of the Rights of the Child, "the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth", 

Recalling the provisions of the Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, with Special Reference to Foster Placement and Adoption Nationally and Internationally; the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules) ; and the Declaration on the Protection of Women and Children in Emergency and Armed Conflict, 

Recognizing that, in all countries in the world, there are children living in exceptionally difficult conditions and that such children need special consideration, 

Taking due account of the importance of the traditions and cultural values of each people for the protection and harmonious development of the child, 

Recognizing the importance of international co-operation for improving the living conditions of children in every country, in particular in the developing countries, 

Have agreed as follows: 

Part I 

Article 1
For the purposes of the present Convention, a child means every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier. 

Article 2
1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. 

Article 3
1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures. 

3. States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision. 

Article 4
States Parties shall undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation. 

Article 5
States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present Convention. 

Article 6
1. States Parties recognize that every child has the inherent right to life. 

2. States Parties shall ensure to the maximum extent possible the survival and development of the child. 

Article 7
1. The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. as far as possible, the right to know and be cared for by his or her parents. 

2. States Parties shall ensure the implementation of these rights in accordance with their national law and their obligations under the relevant international instruments in this field, in particular where the child would otherwise be stateless. 

Article 8
1. States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference. 

2. Where a child is illegally deprived of some or all of the elements of his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her identity. 

Article 9
1. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or one where the parents are living separately and a decision must be made as to the child's place of residence. 

2. In any proceedings pursuant to paragraph 1 of the present article, all interested parties shall be given an opportunity to participate in the proceedings and make their views known. 

3. States Parties shall respect the right of the child who is separated from one or both parents to maintain personal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests. 4. Where such separation results from any action initiated by a State Party, such as the detention, imprisonment, exile, deportation or death (including death arising from any cause while the person is in the custody of the State) of one or both parents or of the child, that State Party shall, upon request, provide the parents, the child or, if appropriate, another member of the family with the essential information concerning the whereabouts of the absent member(s) of the family unless the provision of the information would be detrimental to the well-being of the child. States Parties shall further ensure that the submission of such a request shall of itself entail no adverse consequences for the person(s) concerned. 

Article 10
1. In accordance with the obligation of States Parties under article 9, paragraph 1, applications by a child or his or her parents to enter or leave a State Party for the purpose of family reunification shall be dealt with by States Parties in a positive, humane and expeditious manner. States Parties shall further ensure that the submission of such a request shall entail no adverse consequences for the applicants and for the members of their family. 

2. A child whose parents reside in different States shall have the right to maintain on a regular basis, save in exceptional circumstances personal relations and direct contacts with both parents. Towards that end and in accordance with the obligation of States Parties under article 9, paragraph 1, States Parties shall respect the right of the child and his or her parents to leave any country, including their own and to enter their own country. The right to leave any country shall be subject only to such restrictions as are prescribed by law and which are necessary to protect the national security, public order (ordre public), public health or morals or the rights and freedoms of others and are consistent with the other rights recognized in the present Convention. 

Article 11
1. States Parties shall take measures to combat the illicit transfer and non-return of children abroad. 

2. To this end, States Parties shall promote the conclusion of bilateral or multilateral agreements or accession to existing agreements. 

Article 12
1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

Article 13
1. The child shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of the child's choice. 

2. The exercise of this right may be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; or 

(b) For the protection of national security or of public order (ordre public), or of public health or morals. 

Article 14
1. States Parties shall respect the right of the child to freedom of thought, conscience and religion. 

2. States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to provide direction to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the child. 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others. 

Article 15
1. States Parties recognize the rights of the child to freedom of association and to freedom of peaceful assembly. 

2. No restrictions may be placed on the exercise of these rights other than those imposed in conformity with the law and which are necessary in a democratic society in the interests of national security or public safety, public order (ordre public), the protection of public health or morals or the protection of the rights and freedoms of others. 

Article 16
1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputation. 

2. The child has the right to the protection of the law against such interference or attacks. 

Article 17
States Parties recognize the important function performed by the mass media and shall ensure that the child has access to information and material from a diversity of national and international sources, especially those aimed at the promotion of his or her social, spiritual and moral well-being and physical and mental health. To this end, States Parties shall: 

(a) Encourage the mass media to disseminate information and material of social and cultural benefit to the child and in accordance with the spirit of article 29; 

(b) Encourage international co-operation in the production, exchange and dissemination of such information and material from a diversity of cultural, national and international sources; 

(c) Encourage the production and dissemination of children's books; 

(d) Encourage the mass media to have particular regard to the linguistic needs of the child who belongs to a minority group or who is indigenous; 

(e) Encourage the development of appropriate guidelines for the protection of the child from information and material injurious to his or her well-being, bearing in mind the provisions of articles 13 and 18. 

Article 18
1. States Parties shall use their best efforts to ensure recognition of the principle that both parents have common responsibilities for the upbringing and development of the child. Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child. The best interests of the child will be their basic concern. 

2. For the purpose of guaranteeing and promoting the rights set forth in the present Convention, States Parties shall render appropriate assistance to parents and legal guardians in the performance of their child-rearing responsibilities and shall ensure the development of institutions, facilities and services for the care of children. 

3. States Parties shall take all appropriate measures to ensure that children of working parents have the right to benefit from child-care services and facilities for which they are eligible. 

Article 19
1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 

2. Such protective measures should, as appropriate, include effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement. 

Article 20
1. A child temporarily or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State. 

2. States Parties shall in accordance with their national laws ensure alternative care for such a child. 

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if necessary placement in suitable institutions for the care of children. When considering solutions, due regard shall be paid to the desirability of continuity in a child's upbringing and to the child's ethnic, religious, cultural and linguistic background. 

Article 21
States Parties that recognize and/or permit the system of adoption shall ensure that the best interests of the child shall be the paramount consideration and they shall: 

(a) Ensure that the adoption of a child is authorized only by competent authorities who determine, in accordance with applicable law and procedures and on the basis of all pertinent and reliable information, that the adoption is permissible in view of the child's status concerning parents, relatives and legal guardians and that, if required, the persons concerned have given their informed consent to the adoption on the basis of such counselling as may be necessary; 

(b) Recognize that inter-country adoption may be considered as an alternative means of child's care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child's country of origin; (c) Ensure that the child concerned by inter-country adoption enjoys safeguards and standards equivalent to those existing in the case of national adoption; 

(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does not result in improper financial gain for those involved in it; 

(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or multilateral arrangements or agreements and endeavour, within this framework, to ensure that the placement of the child in another country is carried out by competent authorities or organs. 

Article 22
1. States Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in the present Convention and in other international human rights or humanitarian instruments to which the said States are Parties. 

2. For this purpose, States Parties shall provide, as they consider appropriate, co-operation in any efforts by the United Nations and other competent intergovernmental organizations or non-governmental organizations co-operating with the United Nations to protect and assist such a child and to trace the parents or other members of the family of any refugee child in order to obtain information necessary for reunification with his or her family. In cases where no parents or other members of the family can be found, the child shall be accorded the same protection as any other child permanently or temporarily deprived of his or her family environment for any reason, as set forth in the present Convention. 

Article 23
1. States Parties recognize that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child's active participation in the community. 

2. States Parties recognize the right of the disabled child to special care and shall encourage and ensure the extension, subject to available resources, to the eligible child and those responsible for his or her care, of assistance for which application is made and which is appropriate to the child's condition and to the circumstances of the parents or others caring for the child. 3. Recognizing the special needs of a disabled child, assistance extended in accordance with paragraph 2 of the present article shall be provided free of charge, whenever possible, taking into account the financial resources of the parents or others caring for the child and shall be designed to ensure that the disabled child has effective access to and receives education, training, health care services, rehabilitation services, preparation for employment and recreation opportunities in a manner conducive to the child's achieving the fullest possible social integration and individual development, including his or her cultural and spiritual development 

4. States Parties shall promote, in the spirit of international cooperation, the exchange of appropriate information in the field of preventive health care and of medical, psychological and functional treatment of disabled children, including dissemination of and access to information concerning methods of rehabilitation, education and vocational services, with the aim of enabling States Parties to improve their capabilities and skills and to widen their experience in these areas. In this regard, particular account shall be taken of the needs of developing countries. 

Article 24
1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures: 

(a) To diminish infant and child mortality; 

(b) To ensure the provision of necessary medical assistance and health care to all children with emphasis on the development of primary health care; 

(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of environmental pollution; 

(d) To ensure appropriate pre-natal and post-natal health care for mothers; 

(e) To ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and environmental sanitation and the prevention of accidents; 

(f) To develop preventive health care, guidance for parents and family planning education and services. 

3. States Parties shall take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children. 

4. States Parties undertake to promote and encourage international co-operation with a view to achieving progressively the full realization of the right recognized in the present article. In this regard, particular account shall be taken of the needs of developing countries. 

Article 25
States Parties recognize the right of a child who has been placed by the competent authorities for the purposes of care, protection or treatment of his or her physical or mental health, to a periodic review of the treatment provided to the child and all other circumstances relevant to his or her placement. 

Article 26
1. States Parties shall recognize for every child the right to benefit from social security, including social insurance and shall take the necessary measures to achieve the full realization of this right in accordance with their national law. 

2. The benefits should, where appropriate, be granted, taking into account the resources and the circumstances of the child and persons having responsibility for the maintenance of the child, as well as any other consideration relevant to an application for benefits made by or on behalf of the child. 

Article 27
1. States Parties recognize the right of every child to a standard of living adequate for the child's physical, mental, spiritual, moral and social development. 

2. The parent(s) or others responsible for the child have the primary responsibility to secure, within their abilities and financial capacities, the conditions of living necessary for the child's development. 

3. States Parties, in accordance with national conditions and within their means, shall take appropriate measures to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to nutrition, clothing and housing. 

4. States Parties shall take all appropriate measures to secure the recovery of maintenance for the child from the parents or other persons having financial responsibility for the child, both within the State Party and from abroad. In particular, where the person having financial responsibility for the child lives in a State different from that of the child, States Parties shall promote the accession to international agreements or the conclusion of such agreements, as well as the making of other appropriate arrangements. 

Article 28
1. States Parties recognize the right of the child to education and with a view to achieving this right progressively and on the basis of equal opportunity, they shall, in particular: 

(a) Make primary education compulsory and available free to all; 

(b) Encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child and take appropriate measures such as the introduction of free education and offering financial assistance in case of need; 

(c) Make higher education accessible to all on the basis of capacity by every appropriate means; 

(d) Make educational and vocational information and guidance available and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the reduction of drop-out rates. 

2. States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner consistent with the child's human dignity and in conformity with the present Convention. 

3. States Parties shall promote and encourage international cooperation in matters relating to education, in particular with a view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to scientific and technical knowledge and modern teaching methods. In this regard, particular account shall be taken of the needs of developing countries. 

Article 29
1. States Parties agree that the education of the child shall be directed to: 

(a) The development of the child's personality, talents and mental and physical abilities to their fullest potential; 

(b) The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; 

(c) The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own; 

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin; 

(e) The development of respect for the natural environment. 

2. No part of the present article or article 28 shall be construed so as to interfere with the liberty of individuals and bodies to establish and direct educational institutions, subject always to the observance of the principle set forth in paragraph 1 of the present article and to the requirements that the education given in such institutions shall conform to such minimum standards as may be laid down by the State. 

Article 30
In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin exist, a child belonging to such a minority or who is indigenous shall not be denied the right, in community with other members of his or her group, to enjoy his or her own culture, to profess and practise his or her own religion, or to use his or her own language. 

Article 31
1. States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child and to participate freely in cultural life and the arts. 

2. States Parties shall respect and promote the right of the child to participate fully in cultural and artistic life and shall encourage the provision of appropriate and equal opportunities for cultural, artistic, recreational and leisure activity. 

Article 32
1. States Parties recognize the right of the child to be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child's education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development. 

2. States Parties shall take legislative, administrative, social and educational measures to ensure the implementation of the present article. To this end and having regard to the relevant provisions of other international instruments, States Parties shall in particular: (a) Provide for a minimum age or minimum ages for admission to employment; 

(b) Provide for appropriate regulation of the hours and conditions of employment; 

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of the present article. 

Article 33
States Parties shall take all appropriate measures, including legislative, administrative, social and educational measures, to protect children from the illicit use of narcotic drugs and psychotropic substances as defined in the relevant international treaties and to prevent the use of children in the illicit production and trafficking of such substances. 

Article 34
States Parties undertake to protect the child from all forms of sexual exploitation and sexual abuse. For these purposes, States Parties shall in particular take all appropriate national, bilateral and multilateral measures to prevent: 

(a) The inducement or coercion of a child to engage in any unlawful sexual activity; 

(b) The exploitative use of children in prostitution or other unlawful sexual practices; 

(c) The exploitative use of children in pornographic performances and materials. 

Article 35
States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form. 

Article 36
States Parties shall protect the child against all other forms of exploitation prejudicial to any aspects of the child's welfare. 

Article 37
States Parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without possibility of release shall be imposed for offences committed by persons below eighteen years of age; 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time; 

(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person and in a manner which takes into account the needs of persons of his or her age. In particular, every child deprived of liberty shall be separated from adults unless it is considered in the child's best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances; 

(d) Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority and to a prompt decision on any such action. 

Article 38
1. States Parties undertake to respect and to ensure respect for rules of international humanitarian law applicable to them in armed conflicts which are relevant to the child. 

2. States Parties shall take all feasible measures to ensure that persons who have not attained the age of fifteen years do not take a direct part in hostilities. 

3. States Parties shall refrain from recruiting any person who has not attained the age of fifteen years into their armed forces. In recruiting among those persons who have attained the age of fifteen years but who have not attained the age of eighteen years, States Parties shall endeavour to give priority to those who are oldest. 

4. In accordance with their obligations under international humanitarian law to protect the civilian population in armed conflicts, States Parties shall take all feasible measures to ensure protection and care of children who are affected by an armed conflict. 

Article 39
States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child. 

Article 40
1. States Parties recognize the right of every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society. 

2. To this end and having regard to the relevant provisions of international instruments, States Parties shall, in particular, ensure that: 

(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of acts or omissions that were not prohibited by national or international law at the time they were committed; 

(b) Every child alleged as or accused of having infringed the penal law has at least the following guarantees: 

(i) To be presumed innocent until proven guilty according to law; 

(ii) To be informed promptly and directly of the charges against him or her, and, if appropriate, through his or her parents or legal guardians and to have legal or other appropriate assistance in the preparation and presentation of his or her defence; 

(iii) To have the matter determined without delay by a competent, independent and impartial authority or judicial body in a fair hearing according to law, in the presence of legal or other appropriate assistance and, unless it is considered not to be in the best interest of the child, in particular, taking into account his or her age or situation, his or her parents or legal guardians; 

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse witnesses and to obtain the participation and examination of witnesses on his or her behalf under conditions of equality; 

(v) If considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof reviewed by a higher competent, independent and impartial authority or judicial body according to law; 

(vi) To have the free assistance of an interpreter if the child cannot understand or speak the language used; 

(vii) To have his or her privacy fully respected at all stages of the proceedings. 3. States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular: 

(a) The establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the penal law; 

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected. 

4. A variety of dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence. 

Article 41
Nothing in the present Convention shall affect any provisions which are more conducive to the realization of the rights of the child and which may be contained in: 

(a) The law of a State party; or 

(b) International law in force for that State. 

Part II 

Article 42
States Parties undertake to make the principles and provisions of the Convention widely known, by appropriate and active means, to adults and children alike. 

Article 43
1. For the purpose of examining the progress made by States Parties in achieving the realization of the obligations undertaken in the present Convention, there shall be established a Committee on the Rights of the Child, which shall carry out the functions hereinafter provided. 

2. The Committee shall consist of ten experts of high moral standing and recognized competence in the field covered by this Convention. The members of the Committee shall be elected by States Parties from among their nationals and shall serve in their personal capacity, consideration being given to equitable geographical distribution, as well as to the principal legal systems. 

3. The members of the Committee shall be elected by secret ballot from a list of persons nominated by States Parties. Each State Party may nominate one person from among its own nationals. 

4. The initial election to the Committee shall be held no later than six months after the date of the entry into force of the present Convention and thereafter every second year. At least four months before the date of each election, the Secretary-General of the United Nations shall address a letter to States Parties inviting them to submit their nominations within two months. The Secretary-General shall subsequently prepare a list in alphabetical order of all persons thus nominated, indicating States Parties which have nominated them and shall submit it to the States Parties to the present Convention. 

5. The elections shall be held at meetings of States Parties convened by the Secretary-General at United Nations Headquarters. At those meetings, for which two thirds of States Parties shall constitute a quorum, the persons elected to the Committee shall be those who obtain the largest number of votes and an absolute majority of the votes of the representatives of States Parties present and voting. 

6. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election if renominated. The term of five of the members elected at the first election shall expire at the end of two years; immediately after the first election, the names of these five members shall be chosen by lot by the Chairman of the meeting. 

7. If a member of the Committee dies or resigns or declares that for any other cause he or she can no longer perform the duties of the Committee, the State Party which nominated the member shall appoint another expert from among its nationals to serve for the remainder of the term, subject to the approval of the Committee. 

8. The Committee shall establish its own rules of procedure. 

9. The Committee shall elect its officers for a period of two years. 

10. The meetings of the Committee shall normally be held at United Nations Headquarters or at any other convenient place as determined by the Committee. The Committee shall normally meet annually. The duration of the meetings of the Committee shall be determined and reviewed, if necessary, by a meeting of the States Parties to the present Convention, subject to the approval of the General Assembly. 

11. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective performance of the functions of the Committee under the present Convention. 

12. With the approval of the General Assembly, the members of the Committee established under the present Convention shall receive emoluments from United Nations resources on such terms and conditions as the Assembly may decide. 

Article 44
1. States Parties undertake to submit to the Committee, through the Secretary-General of the United Nations, reports on the measures they have adopted which give effect to the rights recognized herein and on the progress made on the enjoyment of those rights: 

(a) Within two years of the entry into force of the Convention for the State Party concerned; 

(b) Thereafter every five years. 

2. Reports made under the present article shall indicate factors and difficulties, if any, affecting the degree of fulfilment of the obligations under the present Convention. Reports shall also contain sufficient information to provide the Committee with a comprehensive understanding of the implementation of the Convention in the country concerned. 

3. A State Party which has submitted a comprehensive initial report to the Committee need not, in its subsequent reports submitted in accordance with paragraph 1 (b) of the present article, repeat basic information previously provided. 

4. The Committee may request from States Parties further information relevant to the implementation of the Convention. 

5. The Committee shall submit to the General Assembly, through the Economic and Social Council, every two years, reports on its activities. 

6. States Parties shall make their reports widely available to the public in their own countries. 

Article 45
In order to foster the effective implementation of the Convention and to encourage international co-operation in the field covered by the Convention: 

(a) The specialized agencies, the United Nations Children's Fund and other United Nations organs shall be entitled to be represented at the consideration of the implementation of such provisions of the present Convention as fall within the scope of their mandate. The Committee may invite the specialized agencies, the United Nations Children's Fund and other competent bodies as it may consider appropriate to provide expert advice on the implementation of the Convention in areas falling within the scope of their respective mandates. The Committee may invite the specialized agencies, the United Nations Children's Fund and other United Nations organs to submit reports on the implementation of the Convention in areas falling within the scope of their activities; 

(b) The Committee shall transmit, as it may consider appropriate, to the specialized agencies, the United Nations Children's Fund and other competent bodies, any reports from States Parties that contain a request, or indicate a need, for technical advice or assistance, along with the Committee's observations and suggestions, if any, on these requests or indications; 

(c) The Committee may recommend to the General Assembly to request the Secretary-General to undertake on its behalf studies on specific issues relating to the rights of the child; 

(d) The Committee may make suggestions and general recommendations based on information received pursuant to articles 44 and 45 of the present Convention. Such suggestions and general recommendations shall be transmitted to any State Party concerned and reported to the General Assembly, together with comments, if any, from States Parties. 

Part III 

Article 46
The present Convention shall be open for signature by all States. 

Article 47
The present Convention is subject to ratification. Instruments of ratification shall be deposited with the Secretary-General of the United Nations. 

Article 48
The present Convention shall remain open for accession by any State. The instruments of accession shall be deposited with the Secretary-General of the United Nations. 

Article 49
1. The present Convention shall enter into force on the thirtieth day following the date of deposit with the Secretary-General of the United Nations of the twentieth instrument of ratification or accession. 

2. For each State ratifying or acceding to the Convention after the deposit of the twentieth instrument of ratification or accession, the Convention shall enter into force on the thirtieth day after the deposit by such State of its instrument of ratification or accession. 

Article 50 
1. Any State Party may propose an amendment and file it with the Secretary-General of the United Nations. The Secretary-General shall thereupon communicate the proposed amendment to States Parties, with a request that they indicate whether they favour a conference of States Parties for the purpose of considering and voting upon the proposals. In the event that, within four months from the date of such communication, at least one third of the States Parties favour such a conference, the Secretary-General shall convene the conference under the auspices of the United Nations. Any amendment adopted by a majority of States Parties present and voting at the conference shall be submitted to the General Assembly for approval. 

2. An amendment adopted in accordance with paragraph 1 of the present article shall enter into force when it has been approved by the General Assembly of the United Nations and accepted by a two-thirds majority of States Parties. 

3. When an amendment enters into force, it shall be binding on those States Parties which have accepted it, other States Parties still being bound by the provisions of the present Convention and any earlier amendments which they have accepted. 

Article 51
1. The Secretary-General of the United Nations shall receive and circulate to all States the text of reservations made by States at the time of ratification or accession. 

2. A reservation incompatible with the object and purpose of the present Convention shall not be permitted. 

3. Reservations may be withdrawn at any time by notification to that effect addressed to the Secretary-General of the United Nations, who shall then inform all States. Such notification shall take effect on the date on which it is received by the Secretary-General 

Article 52
A State Party may denounce the present Convention by written notification to the Secretary-General of the United Nations. Denunciation becomes effective one year after the date of receipt of the notification by the Secretary-General. 

Article 53
The Secretary-General of the United Nations is designated as the depositary of the present Convention. 

Article 54
The original of the present Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United Nations. 

In witness thereof the undersigned plenipotentiaries, being duly authorized thereto by their respective governments, have signed the present Convention. 

Appendix B: The European Convention on the Exercise of Children’s Rights

PreamblePRIVATE 



The member States of the Council of Europe and the other States signatory hereto,



Considering that the aim of the Council of Europe is to achieve greater unity between its members;



Having regard to the United Nations Convention on the rights of the child and in particular Article 4 which requires States Parties to undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the said Convention;



Noting the contents of Recommendation 1121 (1990) of the Parliamentary Assembly on the rights of the child;



Convinced that the rights and best interests of children should be promoted and to that end children should have the opportunity to exercise their rights, in particular in family proceedings affecting them;



Recognising that children should be provided with relevant information to enable such rights and best interests to be promoted and that due weight should be given to the views of children;



Recognising the importance of the parental role in protecting and promoting the rights and best interests of children and considering that, where necessary, States should also engage in such protection and promotion;



Considering, however, that in the event of conflict it is desirable for families to try to reach agreement before bringing the matter before a judicial authority,



Have agreed as follows:

Chapter I – Scope and object of the Convention and definitions



Article 1 – Scope and object of the Convention

1
This Convention shall apply to children who have not reached the age of 18 years.


2
The object of the present Convention is, in the best interests of children, to promote their rights, to grant them procedural rights and to facilitate the exercise of these rights by ensuring that children are, themselves or through other persons or bodies, informed and allowed to participate in proceedings affecting them before a judicial authority.


3
For the purposes of this Convention proceedings before a judicial authority affecting children are family proceedings, in particular those involving the exercise of parental responsibilities such as residence and access to children.


4
Every State shall, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, by a declaration addressed to the Secretary General of the Council of Europe, specify at least three categories of family cases before a judicial authority to which this Convention is to apply.


5
Any Party may, by further declaration, specify additional categories of family cases to which this Convention is to apply or provide information concerning the application of Article 5, paragraph 2 of Article 9, paragraph 2 of Article 10 and Article 11.


6
Nothing in this Convention shall prevent Parties from applying rules more favourable to the promotion and the exercise of children's rights.



Article 2 – Definitions


For the purposes of this Convention:



a
the term “judicial authority” means a court or an administrative authority having equivalent powers;



b
the term “holders of parental responsibilities” means parents and other persons or bodies entitled to exercise some or all parental responsibilities;



c
the term “representative” means a person, such as a lawyer, or a body appointed to act before a judicial authority on behalf of a child;



d
the term “relevant information” means information which is appropriate to the age and understanding of the child, and which will be given to enable the child to exercise his or her rights fully unless the provision of such information were contrary to the welfare of the child.

Chapter II – Procedural measures to promote the exercise of children's rights


A.
Procedural rights of a child


Article 3 – Right to be informed and to express his or her views in proceedings


A child considered by internal law as having sufficient understanding, in the case of proceedings before a judicial authority affecting him or her, shall be granted, and shall be entitled to request, the following rights:



a
to receive all relevant information;



b
to be consulted and express his or her views;



c
to be informed of the possible consequences of compliance with these views and the possible consequences of any decision.



Article 4 – Right to apply for the appointment of a special representative

1
Subject to Article 9, the child shall have the right to apply, in person or through other persons or bodies, for a special representative in proceedings before a judicial authority affecting the child where internal law precludes the holders of parental responsibilities from representing the child as a result of a conflict of interest with the latter.


2
States are free to limit the right in paragraph 1 to children who are considered by internal law to have sufficient understanding.



Article 5 – Other possible procedural rights


Parties shall consider granting children additional procedural rights in relation to proceedings before a judicial authority affecting them, in particular:



a
the right to apply to be assisted by an appropriate person of their choice in order to help them express their views;



b
the right to apply themselves, or through other persons or bodies, for the appointment of a separate representative, in appropriate cases a lawyer;



c
the right to appoint their own representative;



d
the right to exercise some or all of the rights of parties to such proceedings.


B.
Role of judicial authorities



Article 6 – Decision-making process


In proceedings affecting a child, the judicial authority, before taking a decision, shall:



a
consider whether it has sufficient information at its disposal in order to take a decision in the best interests of the child and, where necessary, it shall obtain further information, in particular from the holders of parental responsibilities;



b
in a case where the child is considered by internal law as having sufficient understanding:




–
ensure that the child has received all relevant information; 




–
consult the child in person in appropriate cases, if necessary privately, itself or through other persons or bodies, in a manner appropriate to his or her understanding, unless this would be manifestly contrary to the best interests of the child;




–
allow the child to express his or her views;



c
give due weight to the views expressed by the child.



Article 7 – Duty to act speedily


In proceedings affecting a child the judicial authority shall act speedily to avoid any unnecessary delay and procedures shall be available to ensure that its decisions are rapidly enforced. In urgent cases the judicial authority shall have the power, where appropriate, to take decisions which are immediately enforceable.



Article 8 – Acting on own motion


In proceedings affecting a child the judicial authority shall have the power to act on its own motion in cases determined by internal law where the welfare of a child is in serious danger.



Article 9 – Appointment of a representative

1
In proceedings affecting a child where, by internal law, the holders of parental responsibilities are precluded from representing the child as a result of a conflict of interest between them and the child, the judicial authority shall have the power to appoint a special representative for the child in those proceedings.


2
Parties shall consider providing that, in proceedings affecting a child, the judicial authority shall have the power to appoint a separate representative, in appropriate cases a lawyer, to represent the child.


C.
Role of representatives


Article 10

1
In the case of proceedings before a judicial authority affecting a child the representative shall, unless this would be manifestly contrary to the best interests of the child: 



a
provide all relevant information to the child, if the child is considered by internal law as having sufficient understanding;



b
provide explanations to the child if the child is considered by internal law as having sufficient understanding, concerning the possible consequences of compliance with his or her views and the possible consequences of any action by the representative;



c
determine the views of the child and present these views to the judicial authority.


2
Parties shall consider extending the provisions of paragraph 1 to the holders of parental responsibilities.


D.
Extension of certain provisions


Article 11


Parties shall consider extending the provisions of Articles 3, 4 and 9 to proceedings affecting children before other bodies and to matters affecting children which are not the subject of proceedings.


E.
National bodies



Article 12

1
Parties shall encourage, through bodies which perform, inter alia, the functions set out in paragraph 2, the promotion and the exercise of children's rights.


2
The functions are as follows:



a
to make proposals to strengthen the law relating to the exercise of children's rights;



b
to give opinions concerning draft legislation relating to the exercise of children's rights;



c
to provide general information concerning the exercise of children's rights to the media, the public and persons and bodies dealing with questions relating to children;



d
to seek the views of children and provide them with relevant information.


F.
Other matters


Article 13 – Mediation or other processes to resolve disputes


In order to prevent or resolve disputes or to avoid proceedings before a judicial authority affecting children, Parties shall encourage the provision of mediation or other processes to resolve disputes and the use of such processes to reach agreement in appropriate cases to be determined by Parties.



Article 14 – Legal aid and advice


Where internal law provides for legal aid or advice for the representation of children in proceedings before a judicial authority affecting them, such provisions shall apply in relation to the matters covered by Articles 4 and 9.



Article 15 – Relations with other international instruments


This Convention shall not restrict the application of any other international instrument which deals with specific issues arising in the context of the protection of children and families, and to which a Party to this Convention is, or becomes, a Party.

Chapter III – Standing Committee


Article 16 – Establishment and functions of the Standing Committee

1
A Standing Committee is set up for the purposes of this Convention.


2
The Standing Committee shall keep under review problems relating to this Convention. It may, in particular:



a
consider any relevant questions concerning the interpretation or implementation of the Convention. The Standing Committee's conclusions concerning the implementation of the Convention may take the form of a recommendation; recommendations shall be adopted by a three-quarters majority of the votes cast;



b
propose amendments to the Convention and examine those proposed in accordance with Article 20;



c
provide advice and assistance to the national bodies having the functions under paragraph 2 of Article 12 and promote international co-operation between them.



Article 17 – Composition

1
Each Party may be represented on the Standing Committee by one or more delegates. Each Party shall have one vote.


2
Any State referred to in Article 21, which is not a Party to this Convention, may be represented in the Standing Committee by an observer. The same applies to any other State or to the European Community after having been invited to accede to the Convention in accordance with the provisions of Article 22.


3
Unless a Party has informed the Secretary General of its objection, at least one month before the meeting, the Standing Committee may invite the following to attend as observers at all its meetings or at one meeting or part of a meeting:



– 
any State not referred to in paragraph 2 above;



–
the United Nations Committee on the Rights of the Child;



–
the European Community;



–
any international governmental body;



– 
any international non-governmental body with one or more functions mentioned under paragraph 2 of Article 12;



–
any national governmental or non‑governmental body with one or more functions mentioned under paragraph 2 of Article 12.


4
The Standing Committee may exchange information with relevant organisations dealing with the exercise of children's rights.



Article 18 – Meetings

1
At the end of the third year following the date of entry into force of this Convention and, on his or her own initiative, at any time after this date, the Secretary General of the Council of Europe shall invite the Standing Committee to meet.


2
Decisions may only be taken in the Standing Committee if at least one-half of the Parties are present.


3
Subject to Articles 16 and 20 the decisions of the Standing Committee shall be taken by a majority of the members present.


4
Subject to the provisions of this Convention the Standing Committee shall draw up its own rules of procedure and the rules of procedure of any working party it may set up to carry out all appropriate tasks under the Convention.



Article 19 – Reports of the Standing Committee


After each meeting, the Standing Committee shall forward to the Parties and the Committee of Ministers of the Council of Europe a report on its discussions and any decisions taken.

Chapter IV – Amendments to the Convention


Article 20

1
Any amendment to the articles of this Convention proposed by a Party or the Standing Committee shall be communicated to the Secretary General of the Council of Europe and forwarded by him or her, at least two months before the next meeting of the Standing Committee, to the member States of the Council of Europe, any signatory, any Party, any State invited to sign this Convention in accordance with the provisions of Article 21 and any State or the European Community invited to accede to it in accordance with the provisions of Article 22.


2
Any amendment proposed in accordance with the provisions of the preceding paragraph shall be examined by the Standing Committee which shall submit the text adopted by a three-quarters majority of the votes cast to the Committee of Ministers for approval. After its approval, this text shall be forwarded to the Parties for acceptance.


3
Any amendment shall enter into force on the first day of the month following the expiration of a period of one month after the date on which all Parties have informed the Secretary General that they have accepted it.

Chapter V – Final clauses


Article 21 – Signature, ratification and entry into force

1
This Convention shall be open for signature by the member States of the Council of Europe and the non‑member States which have participated in its elaboration.


2
This Convention is subject to ratification, acceptance or approval. Instruments of ratification, acceptance or approval shall be deposited with the Secretary General of the Council of Europe.


3
This Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date on which three States, including at least two member States of the Council of Europe, have expressed their consent to be bound by the Convention in accordance with the provisions of the preceding paragraph.


4
In respect of any signatory which subsequently expresses its consent to be bound by it, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of the deposit of its instrument of ratification, acceptance or approval.



Article 22 – Non‑member States and the European Community

1 
After the entry into force of this Convention, the Committee of Ministers of the Council of Europe may, on its own initiative or following a proposal from the Standing Committee and after consultation of the Parties, invite any non-member State of the Council of Europe, which has not participated in the elaboration of the Convention, as well as the European Community to accede to this Convention by a decision taken by the majority provided for in Article 20, sub-paragraph d of the Statute of the Council of Europe, and by the unanimous vote of the representatives of the contracting States entitled to sit on the Committee of Ministers.


2
In respect of any acceding State or the European Community, the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of deposit of the instrument of accession with the Secretary General of the Council of Europe.



Article 23 – Territorial application

1
Any State may, at the time of signature or when depositing its instrument of ratification, acceptance, approval or accession, specify the territory or territories to which this Convention shall apply.


2
Any Party may, at any later date, by a declaration addressed to the Secretary General of the Council of Europe, extend the application of this Convention to any other territory specified in the declaration and for whose international relations it is responsible or on whose behalf it is authorised to give undertakings. In respect of such territory the Convention shall enter into force on the first day of the month following the expiration of a period of three months after the date of receipt of such declaration by the Secretary General.


3
Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such declaration, be withdrawn by a notification addressed to the Secretary General. The withdrawal shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of such notification by the Secretary General.



Article 24 – Reservations 



No reservation may be made to the Convention.



Article 25 – Denunciation

1
Any Party may at any time denounce this Convention by means of a notification addressed to the Secretary General of the Council of Europe.


2
Such denunciation shall become effective on the first day of the month following the expiration of a period of three months after the date of receipt of notification by the Secretary General.



Article 26 – Notifications


The Secretary General of the Council of Europe shall notify the member States of the Council, any signatory, any Party and any other State or the European Community which has been invited to accede to this Convention of:



a
any signature;



b
the deposit of any instrument of ratification, acceptance, approval or accession;



c
any date of entry into force of this Convention in accordance with Articles 21 or 22;



d
any amendment adopted in accordance with Article 20 and the date on which such an amendment enters into force;



e
any declaration made under the provisions of Articles 1 and 23;



f
any denunciation made in pursuance of the provisions of Article 25;



g
any other act, notification or communication relating to this Convention.



In witness whereof, the undersigned, being duly authorised thereto, have signed this Convention.



Done at Strasbourg, the 25th January 1996, in English and French, both texts being equally authentic, in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of the Council of Europe shall transmit certified copies to each member State of the Council of Europe, to the non-member States which have participated in the elaboration of this Convention, to the European Community and to any State invited to accede to this Convention.

Appendix C: French Civil Code (Relevant Provisions)

Article 375

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 86-17 du 6 janvier 1986 art. 51 Journal Officiel du 8 janvier 1986)

(Loi nº 87-570 du 22 juillet 1987 art. 20 Journal Officiel du 24 juillet 1987)


   Si la santé, la sécurité ou la moralité d'un mineur non émancipé sont en danger, ou si les conditions de son éducation sont gravement compromises, des mesures d'assistance éducative peuvent être ordonnées par justice à la requête des père et mère conjointement, ou de l'un d'eux, de la personne ou du service à qui l'enfant a été confié ou du tuteur, du mineur lui-même ou du ministère public. Le juge peut se saisir d'office à titre exceptionnel.
   Elles peuvent être ordonnées en même temps pour plusieurs enfants relevant de la même autorité parentale.
   La décision fixe la durée de la mesure sans que celle-ci puisse, lorsqu'il s'agit d'une mesure éducative exercée par un service ou une institution, excéder deux ans. La mesure peut être renouvelée par décision motivée.

Article 375-1

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 2004-1 du 2 janvier 2004 art. 13 Journal Officiel du 3 janvier 2004)


   Le juge des enfants est compétent, à charge d'appel, pour tout ce qui concerne l'assistance éducative.
   Il doit toujours s'efforcer de recueillir l'adhésion de la famille à la mesure envisagée et se prononcer en stricte considération de l'intérêt de l'enfant.

Article 375-2

(inséré par Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)


   Chaque fois qu'il est possible, le mineur doit être maintenu dans son milieu actuel. Dans ce cas, le juge désigne, soit une personne qualifiée, soit un service d'observation, d'éducation ou de rééducation en milieu ouvert, en lui donnant mission d'apporter aide et conseil à la famille, afin de surmonter les difficultés matérielles ou morales qu'elle rencontre. Cette personne ou ce service est chargé de suivre le développement de l'enfant et d'en faire rapport au juge périodiquement.
   Le juge peut aussi subordonner le maintien de l'enfant dans son milieu à des obligations particulières, telles que celle de fréquenter régulièrement un établissement sanitaire ou d'éducation, ordinaire ou spécialisé, ou d'exercer une activité professionnelle.

Article 375-3

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 87-570 du 22 juillet 1987 art. 21 Journal Officiel du 24 juillet 1987)

(Loi nº 89-487 du 10 juillet 1989 art. 11 Journal Officiel du 14 Juillet 1989)

(Loi nº 93-22 du 8 janvier 1993 art. 48 III, art. 64 Journal Officiel du 9 janvier 1993 en vigueur le 1er février 1994)

(Loi nº 2002-305 du 4 mars 2002 art. 8 III 1º et 2º Journal Officiel du 5 mars 2002)


   S'il est nécessaire de retirer l'enfant de son milieu actuel, le juge peut décider de le confier :
   1º A l'autre parent ;
   2º A un autre membre de la famille ou à un tiers digne de confiance ;
   3º A un service ou à un établissement sanitaire ou d'éducation, ordinaire ou spécialisé ;
   4º A un service départemental de l'aide sociale à l'enfance.
   Toutefois, lorsqu'une requête en divorce a été présentée ou un jugement de divorce rendu entre les père et mère, ces mesures ne peuvent être prises que si un fait nouveau de nature à entraîner un danger pour le mineur s'est révélé postérieurement à la décision statuant sur les modalités de l'exercice de l'autorité parentale ou confiant l'enfant à un tiers. Elles ne peuvent faire obstacle à la faculté qu'aura le juge aux affaires familiales de décider, par application de l'article 373-3, à qui l'enfant devra être confié. Les mêmes règles sont applicables à la séparation de corps.

Article 375-4

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 87-570 du 22 juillet 1987 art. 22 Journal Officiel du 24 juillet 1987)


   Dans les cas spécifiés aux 1º, 2º et 3º de l'article précédent, le juge peut charger, soit une personne qualifiée, soit un service d'observation, d'éducation ou de rééducation en milieu ouvert d'apporter aide et conseil à la personne ou au service à qui l'enfant a été confié ainsi qu'à la famille et de suivre le développement de l'enfant.
   Dans tous les cas, le juge peut assortir la remise de l'enfant des mêmes modalités que sous l'article 375-2, deuxième alinéa. Il peut aussi décider qu'il lui sera rendu compte périodiquement de la situation de l'enfant.

Article 375-5

(inséré par Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)


   A titre provisoire mais à charge d'appel, le juge peut, pendant l'instance, soit ordonner la remise provisoire du mineur à un centre d'accueil ou d'observation, soit prendre l'une des mesures prévues aux articles 375-3 et 375-4.
   En cas d'urgence, le procureur de la République du lieu où le mineur a été trouvé a le même pouvoir, à charge de saisir dans les huit jours le juge compétent, qui maintiendra, modifiera ou rapportera la mesure.

Article 375-6

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 87-570 du 22 juillet 1987 art. 23 Journal Officiel du 24 juillet 1987)


   Les décisions prises en matière d'assistance éducative peuvent être, à tout moment, modifiées ou rapportées par le juge qui les a rendues soit d'office, soit à la requête des père et mère conjointement, ou de l'un d'eux, de la personne ou du service à qui l'enfant a été confié ou du tuteur, du mineur lui-même ou du ministère public.

Article 375-7

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 98-657 du 29 juillet 1998 art. 135 Journal Officiel du 31 juillet 1998)


   Les père et mère dont l'enfant a donné lieu à une mesure d'assistance éducative, conservent sur lui leur autorité parentale et en exercent tous les attributs qui ne sont pas inconciliables avec l'application de la mesure. Ils ne peuvent émanciper l'enfant sans autorisation du juge des enfants, tant que la mesure d'assistance éducative reçoit application.
   S'il a été nécessaire de placer l'enfant hors de chez ses parents, ceux-ci conservent un droit de correspondance et un droit de visite. Le juge en fixe les modalités et peut même, si l'intérêt de l'enfant l'exige, décider que l'exercice de ces droits, ou de l'un d'eux, sera provisoirement suspendu. Le juge peut indiquer que le lieu de placement de l'enfant doit être recherché afin de faciliter, autant que possible, l'exercice du droit de visite par le ou les parents.

Article 375-8

(inséré par Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)


   Les frais d'entretien et d'éducation de l'enfant qui a fait l'objet d'une mesure d'assistance éducative continuent d'incomber à ses père et mère ainsi qu'aux ascendants auxquels des aliments peuvent être réclamés, sauf la faculté pour le juge de les en décharger en tout ou en partie.

Article 375-9

(inséré par Loi nº 2002-303 du 4 mars 2002 art. 19 IV Journal Officiel du 5 mars 2002)


   La décision confiant le mineur, sur le fondement du 3º de l'article 375-3, à un établissement recevant des personnes hospitalisées en raison de troubles mentaux, est ordonnée après avis médical circonstancié d'un médecin extérieur à l'établissement, pour une durée ne pouvant excéder quinze jours.
   La mesure peut être renouvelée, après avis médical conforme d'un psychiatre de l'établissement d'accueil, pour une durée d'un mois renouvelable.

Article 378

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 18 Journal Officiel du 6 juillet 1996)


   Peuvent se voir retirer totalement l'autorité parentale par une disposition expresse du jugement pénal les père et mère qui sont condamnés, soit comme auteurs, coauteurs ou complices d'un crime ou délit commis sur la personne de leur enfant, soit comme coauteurs ou complices d'un crime ou délit commis par leur enfant.
   Ce retrait est applicable aux ascendants autres que les père et mère pour la part d'autorité parentale qui peut leur revenir sur leurs descendants.

Article 378-1

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 19 Journal Officiel du 6 juillet 1996)


   Peuvent se voir retirer totalement l'autorité parentale, en dehors de toute condamnation pénale, les père et mère qui, soit par de mauvais traitements, soit par une consommation habituelle et excessive de boissons alcooliques ou un usage de stupéfiants, soit par une inconduite notoire ou des comportements délictueux, soit par un défaut de soins ou un manque de direction, mettent manifestement en danger la sécurité, la santé ou la moralité de l'enfant.
   Peuvent pareillement se voir retirer totalement l'autorité parentale, quand une mesure d'assistance éducative avait été prise à l'égard de l'enfant, les père et mère qui, pendant plus de deux ans, se sont volontairement abstenus d'exercer les droits et de remplir les devoirs que leur laissait l'article 375-7.
   L'action en retrait total de l'autorité parentale est portée devant le tribunal de grande instance, soit par le ministère public, soit par un membre de la famille ou le tuteur de l'enfant.

Article 379

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 20 Journal Officiel du 6 juillet 1996)


   Le retrait total de l'autorité parentale prononcé en vertu de l'un des deux articles précédents porte de plein droit sur tous les attributs, tant patrimoniaux que personnels, se rattachant à l'autorité parentale ; à défaut d'autre détermination, il s'étend à tous les enfants mineurs déjà nés au moment du jugement.
   Il emporte, pour l'enfant, dispense de l'obligation alimentaire, par dérogation aux articles 205 à 207, sauf disposition contraire dans le jugement de retrait.

Article 379-1

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 21 Journal Officiel du 6 juillet 1996)


   Le jugement peut, au lieu du retrait total, se borner à prononcer un retrait partiel de l'autorité parentale, limité aux attributs qu'il spécifie. Il peut aussi décider que le retrait total ou partiel de l'autorité parentale n'aura d'effet qu'à l'égard de certains des enfants déjà nés.

Article 380

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 87-570 du 22 juillet 1987 art. 25 Journal Officiel du 24 juillet 1987)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 22 Journal Officiel du 6 juillet 1996)


   En prononçant le retrait total ou partiel de l'autorité parentale ou du droit de garde, la juridiction saisie devra, si l'autre parent est décédé ou s'il a perdu l'exercice de l'autorité parentale, soit désigner un tiers auquel l'enfant sera provisoirement confié à charge pour lui de requérir l'organisation de la tutelle, soit confier l'enfant au service départemental de l'aide sociale à l'enfance.
   Elle pourra prendre les mêmes mesures lorsque l'autorité parentale est dévolue à l'un des parents par l'effet du retrait total de l'autorité parentale prononcé contre l'autre.

Article 381

(Loi nº 70-459 du 4 juin 1970 art. 1 Journal Officiel du 5 juin 1970 en vigueur le 1er janvier 1971)

(Loi nº 96-604 du 5 juillet 1996 art. 17 II, art. 23 Journal Officiel du 6 juillet 1996)


   Les père et mère qui ont fait l'objet d'un retrait total de l'autorité parentale ou d'un retrait de droits pour l'une des causes prévues aux articles 378 et 378-1, pourront, par requête, obtenir du tribunal de grande instance, en justifiant de circonstances nouvelles, que leur soient restitués, en tout ou partie, les droits dont ils avaient été privés.
   La demande en restitution ne pourra être formée qu'un an au plus tôt après que le jugement prononçant le retrait total ou partiel de l'autorité parentale est devenu irrévocable ; en cas de rejet, elle ne pourra être renouvelée qu'après une nouvelle période d'un an. Aucune demande ne sera recevable lorsque, avant le dépôt de la requête, l'enfant aura été placé en vue de l'adoption.
   Si la restitution est accordée, le ministère public requerra, le cas échéant, des mesures d'assistance éducative.

Article 388

(Loi du 26 mars 1803 promulguée le 5 avril 1803))

(Loi nº 74-631 du 5 juillet 1974 art. 1 Journal Officiel du 7 juillet 1974)


   Le mineur est l'individu de l'un ou l'autre sexe qui n'a point encore l'âge de dix-huit ans accomplis.

Article 388-1

(inséré par Loi nº 93-22 du 8 janvier 1993 art. 53 Journal Officiel du 9 janvier 1993)


   Dans toute procédure le concernant, le mineur capable de discernement peut, sans préjudice des dispositions prévoyant son intervention ou son consentement, être entendu par le juge ou la personne désignée par le juge à cet effet.
   Lorsque le mineur en fait la demande, son audition ne peut être écartée que par une décision spécialement motivée. Il peut être entendu seul, avec un avocat ou une personne de son choix. Si ce choix n'apparaît pas conforme à l'intérêt du mineur, le juge peut procéder à la désignation d'une autre personne.
   L'audition du mineur ne lui confère pas la qualité de partie à la procédure.

Article 388-2

(inséré par Loi nº 93-22 du 8 janvier 1993 art. 56 Journal Officiel du 9 janvier 1993)


   Lorsque, dans une procédure, les intérêts d'un mineur apparaissent en opposition avec ceux de ses représentants légaux, le juge des tutelles dans les conditions prévues à l'article 389-3 ou, à défaut, le juge saisi de l'instance lui désigne un administrateur ad hoc chargé de le représenter.

Appendix D: The New Code of French Civil Procedure (Relevant Provisions)

Article 1181

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 7 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 2 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Les mesures d'assistance éducative sont prises par le juge des enfants du lieu où demeure, selon le cas, le père, la mère, le tuteur du mineur ou la personne, ou le service à qui l'enfant a été confié ; à défaut, par le juge du lieu où demeure le mineur.
   Si la personne mentionnée à l'alinéa précédent change de lieu de résidence, le juge se dessaisit au profit du juge du lieu de la nouvelle résidence, sauf ordonnance motivée.
   Ainsi qu'il est dit à l'article L. 228-4 du code de l'action sociale et des familles, en cas de changement de département, le président du conseil général de l'ancienne résidence et celui de la nouvelle résidence sont informés du dessaisissement.


Article 1182

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 8 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 3 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Le juge donne avis de l'ouverture de la procédure au procureur de la République ; quand ils ne sont pas requérants, il en donne également avis au père, à la mère, au tuteur, à la personne ou au représentant du service à qui l'enfant a été confié.
   Il entend le père, la mère, le tuteur, la personne ou le représentant du service à qui l'enfant a été confié et le mineur capable de discernement et porte à leur connaissance les motifs de sa saisine.
   Il entend toute autre personne dont l'audition lui paraît utile.
   L'avis d'ouverture de la procédure et les convocations adressées aux père et mère, au tuteur, à la personne ou au représentant du service à qui l'enfant a été confié et au mineur mentionnent les droits des parties de faire choix d'un conseil ou de demander qu'il leur en soit désigné un d'office conformément aux dispositions de l'article 1186. L'avis et les convocations informent les parties de la possibilité de consulter le dossier conformément aux dispositions de l'article 1187.


Article 1183

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 14 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 4 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Le juge peut, soit d'office, soit à la requête des parties ou du ministère public, ordonner toute mesure d'information concernant la personnalité et les conditions de vie du mineur et de ses parents, en particulier par le moyen d'une enquête sociale, d'examens médicaux, d'expertises psychiatriques et psychologiques ou d'une mesure d'investigation et d'orientation éducative.


Article 1184

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 14 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 5 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Les mesures provisoires prévues au premier alinéa de l'article 375-5 du code civil, ainsi que les mesures d'information prévues à l'article 1183 du présent code, ne peuvent être prises, hors le cas d'urgence spécialement motivée, que s'il a été procédé à l'audition, prescrite par l'article 1182, du père, de la mère, du tuteur, de la personne ou du représentant du service à qui l'enfant a été confié et du mineur capable de discernement.
   Lorsque le placement a été ordonné en urgence par le juge sans audition des parties, le juge les convoque à une date qui ne peut être fixée au-delà d'un délai de quinze jours à compter de la décision, faute de quoi le mineur est remis, sur leur demande, à ses père, mère ou tuteur, ou à la personne ou au service à qui il était confié.
   Lorsque le juge est saisi, conformément aux dispositions du second alinéa de l'article 375-5 du code civil, par le procureur de la République ayant ordonné en urgence une mesure de placement provisoire, il convoque les parties et statue dans un délai qui ne peut excéder quinze jours à compter de sa saisine, faute de quoi le mineur est remis, sur leur demande, à ses père, mère ou tuteur, ou à la personne ou au service à qui il était confié.
   Si l'urgence le requiert, les mesures provisoires peuvent aussi être prises, sans préjudice des dispositions du second alinéa de l'article 375-5 du Code civil, par le juge des enfants du lieu où le mineur a été trouvé, à charge pour lui de se dessaisir dans le mois au profit du juge territorialement compétent.


Article 1185

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 9 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 6 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   La décision sur le fond doit intervenir dans un délai de six mois à compter de la décision ordonnant les mesures provisoires, faute de quoi l'enfant est remis à ses père, mère, tuteur, personne ou service à qui il a été confié, sur leur demande.
   Si l'instruction n'est pas terminée dans le délai prévu à l'alinéa précédent, le juge peut , après avis du procureur de la République, proroger ce délai pour une durée qui ne peut excéder six mois.


Article 1186

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 10 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 7 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Le mineur capable de discernement, le père, la mère, le tuteur ou la personne ou le représentant du service à qui l'enfant a été confié peuvent faire choix d'un conseil ou demander au juge que le bâtonnier leur en désigne un d'office. La désignation doit intervenir dans les huit jours de la demande.
   Ce droit est rappelé aux intéressés lors de leur première audition.


Article 1187

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 13 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-361 du 15 mars 2002 art. 8 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Dès l'avis d'ouverture de la procédure, le dossier peut être consulté au secrétariat greffe, jusqu'à la veille de l'audition ou de l'audience, par l'avocat du mineur et celui de son père, de sa mère, de son tuteur, de la personne ou du service à qui l'enfant a été confié. L'avocat peut se faire délivrer copie de tout ou partie des pièces du dossier pour l'usage exclusif de la procédure d'assistance éducative. Il ne peut transmettre les copies ainsi obtenues ou la reproduction de ces pièces à son client.
   Le dossier peut également être consulté, sur leur demande et aux jours et heures fixés par le juge, par le père, la mère, le tuteur, la personne ou le représentant du service à qui l'enfant a été confié et par le mineur capable de discernement, jusqu'à la veille de l'audition ou de l'audience.
   La consultation du dossier le concernant par le mineur capable de discernement ne peut se faire qu'en présence de son père, de sa mère ou de son avocat. En cas de refus des parents et si l'intéressé n'a pas d'avocat, le juge saisit le bâtonnier d'une demande de désignation d'un avocat pour assister le mineur ou autorise le service éducatif chargé de la mesure à l'accompagner pour cette consultation.
   Par décision motivée, le juge peut, en l'absence d'avocat, exclure tout ou partie des pièces de la consultation par l'un ou l'autre des parents, le tuteur, la personne ou le représentant du service à qui l'enfant a été confié ou le mineur lorsque cette consultation ferait courir un danger physique ou moral grave au mineur, à une partie ou à un tiers.
   Le dossier peut également être consulté, dans les mêmes conditions, par les services en charge des mesures prévues à l'article 1183 du présent code et aux articles 375-2 et 375-4 du code civil.
   L'instruction terminée, le dossier est transmis au procureur de la République qui le renvoie dans les quinze jours au juge, accompagné de son avis écrit sur la suite à donner ou de l'indication qu'il entend formuler cet avis à l'audience.


Article 1188

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 13 Journal Officiel du 25 juillet 1987)


L'audience peut être tenue au siège du tribunal pour enfants ou au siège d'un tribunal d'instance situé dans le ressort, que la convocation indique.
Les père, mère, tuteur ou personne ou service à qui l'enfant a été confié et, le cas échéant, le mineur, sont convoqués à l'audience huit jours au moins avant la date de celle-ci ; les conseils des parties sont également avisés.

Article 1189

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 14 Journal Officiel du 25 juillet 1987)


A l'audience, le juge entend le mineur, ses père et mère, tuteur ou personne ou représentant du service à qui l'enfant a été confié ainsi que toute autre personne dont l'audition lui paraît utile. Il peut dispenser le mineur de se présenter ou ordonner qu'il se retire pendant tout ou partie de la suite des débats.
Les conseils des parties sont entendus en leurs observations. 
L'affaire est instruite et jugée en chambre du conseil, après avis du ministère public.

Article 1190

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 13 Journal Officiel du 25 juillet 1987)

(Décret nº 2002-1436 du 3 décembre 2002 art. 20 Journal Officiel du 12 décembre 2002)


   Les décisions du juge sont notifiées dans les huit jours aux père, mère, tuteur ou personne ou service à qui l'enfant a été confié, ainsi qu'au conseil du mineur s'il en a été désigné un.
   Le dispositif de la décision est notifié au mineur de plus de seize ans à moins que son état ne le permette pas.
   Toutefois, la décision écartant certaines pièces de la consultation en application du quatrième alinéa de l'article 1187 est notifiée dans les huit jours à la seule partie qui a demandé celle-ci.
   Dans tous les cas, un avis de notification est donné au procureur de la République.


Article 1191

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 13 Journal Officiel du 25 juillet 1987)


Les décisions du juge peuvent être frappées d'appel :
- par le père, la mère, le tuteur ou la personne ou le service à qui l'enfant a été confié jusqu'à l'expiration d'un délai de quinze jours suivant la notification ;
- par le mineur lui-même jusqu'à l'expiration d'un délai de quinze jours suivant la notification et, à défaut, suivant le jour où il a eu connaissance de la décision ;
- par le ministère public jusqu'à l'expiration d'un délai de quinze jours suivant la remise de l'avis qui lui a été donné.

Article 1192

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 82-716 du 10 août 1982 art. 1 Journal Officiel du 17 août 1982)

(Décret nº 87-578 du 22 juillet 1987 art. 13 Journal Officiel du 25 juillet 1987)


   L'appel est formé selon les règles édictées aux articles 931 à 934.
   Le greffier avise de l'appel, par lettre simple, ceux des père, mère, tuteur, personne ou service à qui l'enfant a été confié et le mineur de plus de seize ans lui-même qui ne l'auraient pas eux-mêmes formé et les informe qu'ils seront ultérieurement convoqués devant la cour. Simultanément, il transmet au secrétariat-greffe de la cour le dossier de l'affaire avec une copie de la déclaration et une copie du jugement.


Article 1193

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 2002-361 du 15 mars 2002 art. 9 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   L'appel est instruit et jugé par priorité en chambre du conseil par la chambre de la cour d'appel chargée des affaires de mineurs suivant la procédure applicable devant le juge des enfants.
   La cour statue sur l'appel des décisions de placement provisoire prises par le juge des enfants en application des dispositions de l'article 375-5 du code civil dans les trois mois à compter de la déclaration d'appel.


Article 1194

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


   Les décisions de la cour d'appel sont notifiées comme il est dit à l'article 1190.

Article 1195

(Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)

(Décret nº 82-716 du 10 août 1982 art. 1 Journal Officiel du 17 août 1982)

(Décret nº 2002-361 du 15 mars 2002 art. 10 Journal Officiel du 17 mars 2002 en vigueur le 1er septembre 2002)


   Les convocations et notifications sont faites par le secrétariat greffe par lettre recommandée avec demande d'avis de réception et par lettre simple. Le juge peut, toutefois, décider qu'elles auront lieu par acte d'huissier de justice ou par la voie administrative.
   La remise d'une expédition du jugement contre récépissé daté et signé équivaut à la notification.


Article 1196

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


En cas de pourvoi en cassation, les parties sont dispensées du ministère d'un avocat au Conseil d'Etat et à la Cour de cassation.
Le pourvoi en cassation est ouvert au ministère public.

Article 1197

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


   Lorsque les père et mère ne peuvent supporter la charge totale des frais de justice qui leur incombent, le juge fixe le montant de leur participation.

Article 1198

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


   Le juge peut visiter ou faire visiter tout mineur faisant l'objet d'une mesure de placement prise en application des articles 375-3 et 375-5 du Code civil.

Article 1199

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


   Le juge peut déléguer sa compétence au juge du lieu où le mineur a été placé soit volontairement, soit par décision de justice, à l'effet d'organiser l'une des mesures prévues aux articles 375-2 et 375-4 du Code civil et d'en suivre l'application.

Article 1199-1

(inséré par Décret nº 86-939 du 30 juillet 1986 art. 1 Journal Officiel du 9 août 1986)


   L'institution ou le service chargé de l'exercice de la mesure adresse au juge des enfants qui a statué ou qui a reçu délégation de compétence un rapport sur la situation et l'évolution du mineur selon la périodicité fixée par la décision ou, à défaut, annuellement.

Article 1200

(inséré par Décret nº 81-500 du 12 mai 1981 art. 5 et 52 Journal Officiel du 14 mai 1981 rectificatif JORF 21 mai 1981 en vigueur le 1er janvier 1982)


   Dans l'application de l'assistance éducative, il doit être tenu compte des convictions religieuses ou philosophiques du mineur et de sa famille.

Article 1200-1

(inséré par Décret nº 86-939 du 30 juillet 1986 art. 2 Journal Officiel du 9 août 1986)


   Les mesures d'assistance éducative renouvelées en application du troisième alinéa de l'article 375 du Code civil sont prises par le juge des enfants dans les conditions prévues aux articles 1181 à 1200.
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