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1. State status

This information is available from: http://www.ohchr.org/english/bodies/crc/index.htm 
	Convention on the Rights of the Child
(CRC)
	Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
	Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography

	Signed: January 1993 

Ratification: 16 June 1995


	Signed:  8 February 2002

Ratification:  


	Signed: 

Ratification:  acceded 30 June 2003

	Declarations: None


	Declarations: None
	Declarations: None


2. Implementing legislation

2.1 Convention on the Rights of the Child

	Relevant provision of the Convention on the Rights of the Child
	Domestic legislation or implementing measure

	Definition of child (art. 1)
	Constitution of the Republic of South Africa (the “Constitution”)
The Constitution has a dedicated section which deals with children’s rights (section 28). This section is by no means exhaustive of children’s rights. The provisions contained in the Bill of Rights are equally applicable to children unless specifically excluded.
Constitutional Principle
Section 28(3) of the Constitution defines a ‘child’ as a person under the age of eighteen years. Therefore only persons below eighteen years of age are entitled to the protection afforded by section 28 of the Constitution.

(see http://www.constitutionalcourt.org.za/site/constitution/english-web/ch2.html)
Main Statute  [Children’s Act 38 of 2005 (the “Children’s Act”)] 
The Children’s Act gives effect to: section 28 of the Constitution; the Hague Convention on International Child Abduction; the Hague Convention on Inter Country Adoption; the Universal Declaration of Human Rights; the Geneva Declaration on the Rights of the Child; the Convention on the Rights of the Child; the African Charter on the Rights and Welfare of the Child; and the UN Protocol to Prevent Trafficking in Persons.
Section 1 of the Children’s Act defines a child as a person under the age of 18 years.

The objects of the Children’s Act are:
(a) to promote the preservation and strengthening of families;

(b) to give effect to the following constitutional rights of children, namely:
(i) family care or parental care or appropriate alternative care when removed from the family environment;

(ii) social services;
(iii) protection from maltreatment, neglect, abuse and degradation; and

(iv) that the best interests of a child are of paramount importance in every matter concerning the child

(c) to give effect to the Republic’s obligations concerning the well-being of children in terms of international instruments binding on the Republic;
(d) to make provision for structures, services and means for promoting and monitoring the sound physical, psychological, intellectual, emotional and social development of children;
(e) to strengthen and develop community structures which can assist in providing care and protection for children;

(f) to protect children from discrimination, exploitation and any other physical, emotional or moral harm or hazards; 

(g) to provide care and protection to children who are in need of care and protection;
(h) to recognise the special needs that children with disabilities may have; and 

(i) generally, to promote the protection, development and well-being of children.



	Legal minimum age for the exercise of certain rights and obligations (including at what age children can get legal representation)


	Constitutional Principle 

Section 28(3) of the Constitution defines a ‘child’ as a person under the age of eighteen years. 
Main Statute  [Children’s Act 38 of 2005 (the “Children’s Act”)] 
Section 1 of the Children’s Act defines a child as a person under the age of 18 years.
Section 17 of the Children’s Act provides that a child becomes a major upon reaching the age of 18 years.

Other Relevant Statutes

Various statutes have a legal minimum age to exercise certain rights and obligations, for example:
Depositor in a Financial Institution

Section 87(1) of the Banks Act 94 of 1990 and section 88(1) of the Mutual Banks Act 124 of 1993 allows a minor over the age of 16 years to (i) be a depositor with a bank; (ii) execute all necessary documents, and cede, pledge, borrow against, and generally deal with, his or her deposit as he or she thinks fit (without consent); and (iii) enjoy all the privileges and liabilities, obligations and conditions applicable to depositors.

Medical Schemes

Under section 30(1)(f) of the Medical Schemes No. 131 of 1998 Act 72 of 1967, a medical scheme may in its rules make provision for the membership of a minor who is assisted by his or her parent or guardian.

Legal representation
Constitutional Principle
Section 28(1)(h) and section 35(3)(g) of the Constitution provides the right to free legal representation at the expense of the state if substantial injustice would otherwise result.
Relevant Statute

Section 14 of the Children’s Act states that every child has the right to bring and to be assisted in bringing a matter to a court, provided that the matter falls within the jurisdiction of that court. 

Section 55(1) of the Children’s Act provides that: where a child is involved in a matter before the children’s court who is not represented by a legal representative, and the court is of the opinion that it would be in the best interests of the child to have legal representation, the court must refer the matter to the Legal Aid Board referred to in section 2 of the Legal Aid Act No 22 of 1996. 
Section 141(b) of the Children’s Amendment Bill prohibits the employment of children for commercial sexual exploitation.
Employment 

Section 43(1) of the Basic Conditions of Employment Act 75 of 1996 provides that: No person may employ a child who is under 15 years of age or who is under the minimum school-leaving age in terms of any law.
Possession of firearm
Under section 9 of the Firearms Control Act 60 of 2000 a competence certificate to possess, trade in, manufacture or carry on business as a gunsmith may be issued to a person only if he or she is 21 years or older on the day the application is received by the Designated Firearms Officer. The Registrar may allow a person under the age of 21 years to apply for a Competency Certificate if there are compelling reasons which require the person to obtain a Competency Certificate or licence to possess a firearm. 

Drink alcohol
Section 10 of the Liquor Act 59 of 2003 provides that: a person must not sell or supply liquor or methylated spirits to a minor (a person under the age of eighteen years). A parent, adult guardian of a minor or a person responsible for administering a religious sacrament, may on occasion supply to that minor a moderate quantity of liquor to be consumed by the minor in the presence and under the supervision of that parent, guardian or other person. 
Donate blood 
Section 14 of the Human Tissue Act 65 of 1983 allows for the donation of blood with consent from a person who is 14 years or older. Section 55  and 56 of the National Health Act 61 of 2003 provides that: a person may withdraw (a) blood with the written consent of the person from whom the tissue, blood, blood product or gametes are to be removed; (b) in the prescribed manner; (c) the tissue which is not replaceable by natural processes from a person younger than 18 years; or (d) gamete from a person younger than 18 years.
To become a safe blood donor you must:

· weigh at least 50kg; 

· be between the ages of 16 and 65; 

· be in good health; 

· lead a sexually safe lifestyle; and 

· consider your blood safe for transfusion to a patient. 

(see www.sanbs.org.za/donors/cella.htm)
Driving a vehicle 
Section 15(1) (iii) of the National Road Traffic Act 93 of 1996 provides that an individual may drive from the age of eighteen years, provided that all of the tests have been passed.

Smoking 
Section 4 of the Tobacco Products Control Act 83 of 1993 provides that sixteen years is the minimum age to purchase tobacco.



	Consultation of a lawyer without parental consent
	Constitutional Principle (Legal Representation)
Section 28(1)(h) of the Constitution provides that the State must assign a legal practitioner to a child, at the State’s expense, in civil proceedings affecting the child if substantial injustice would otherwise result.  Section 28(1)(h) must be read with the rights of arrested, detained and accused persons (section 35) and the right of access to courts (section 34).
Main Statute  [Children’s Act  No. 38 of 2005 and Legal Aid Act 22 of 1996] Section 10 of the Children’s Act titled “Child Participation” states that every child that is of such an age, maturity and stage of development as to be able to participate in any matter concerning that child has the right to participate in an appropriate way and views expressed by the child must be given due consideration.
Section 14 of the Children’s Act further states that every child has the right to bring, and to be assisted in bringing, a matter to a court, provided that the matter falls within the jurisdiction of that court. 

The above sections do not require parental assistance and do not specify the parent as the person who must assist the child. The section of the Children’s Act regarding enforcement of rights specifically empowers any person to act on behalf of an affected child, on behalf of a group or class of children or in the public interest.

Section 55 (1) of the Children’s Act provides that: (i) where a child is involved in a matter before the children’s court and is not represented by a legal representative, and (ii) the court is of the opinion that it would be in the best interests of the child to have legal representation, then the court must refer the matter to the Legal Aid Board referred to in section 2 of the Legal Aid Act 22 of 1996.
Implementing measure

The Legal Aid Board is an independent statutory body established under the Legal Aid Act 22 of 1969. The Legal Aid Board derives its mandate inter alia from section 28, 34, and 35 of the Constitution and provides arrested or detained persons with legal representation at the State’s expense. 

(see www.legal-aid.co.za/about/reference.htm)


	General principles 

Non-discrimination (art. 2)
	Constitutional Principle: The Right to Equality
Equality lies at the heart of the Constitution. It defines the very ethos upon which the Constitution is premised. 
Section 9 of the Constitution provides that:
1. Everyone is equal before the law and has the right to equal protection and benefit of the law. 
2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 
3. The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.
4. No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination. 
5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair. 

Constitutional Court Cases 
Fraser v Naude and Others 1999 (1) SA 1 (CC); 1998 (11) BCLR 1357 (CC); S v Williams and Others 1995 (3) SA 632 (CC) (corporal punishment, juvenile whipping); Du Toit and Another v Minister of Welfare and Population Development and Others, 2002 (10) BCLR 1006 (CC); 2003 (2) SA 198 (CC) (same sex adoption); Christian Education South Africa v Minister of Education  2000 (4) SA 757 (CC).
Main Statute  [Children’s Act 38 of 2005]

Section 6 of the Children’s Act enunciates the general principles which must guide any actions concerning children. This includes the principle that children should be treated fairly and equitably (section 6(2)(c)) and that children should be protected from unfair discrimination (section 6(2)(d)).
Main Statute [Promotion of Equality and Prevention of Unfair Discrimination Act 4 of  2000] 
The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 gives effect to section 9 of the Constitution which  provides for the enactment of national legislation to prevent or prohibit unfair discrimination and to promote the achievement of equality. South Africa also has international obligations under binding treaties and customary international law in the field of human rights which promote equality and prohibit unfair discrimination.

Implementing measure
The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 creates Equality Courts which have the jurisdiction to hear equality and non-discrimination cases. In terms of section 16 of the Act every High Court is an equality court for the area of its jurisdiction and every designated Magistrate Court is an equality court for the administrative region concerned.  

The South African Human Rights Commission is the national institution established to entrench constitutional democracy. It is committed to promote respect for, observance of and the protection of human rights for everyone without fear or favour.  (see www.sahrc.org.za)
For other role players see below. For a comprehensive list see www.sangonet.org.za.

	Best interests of the child (art. 3)
	Constitutional Principle
“The best interests of the child” is a Constitutional principle that underpins every policy and programme developed by the government. Section 28(2) of the Constitution provides that a child’s best interests are of paramount importance in every matter concerning the child.
Main Statute  [Children’s Act  No 38 of 2005 and Legal Aid Act 22 of 1996] 
Section 9 of the Children’s Act provides that the best interests of a child are of paramount importance in every matter concerning the child; section 7 sets out the best interests of the child standard, section 8 deals with the application of the standard.
Constitutional Court Cases
Fraser v Naude and Others 1999 (1) SA 1 (CC); 1998 (11) BCLR 1357 (CC); Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC); Minister for Welfare and Population Development v Fitzpatrick  2000 (7) BCLR 713 (CC); 2000 (3) SA 422 (CC); Bannatyne v Bannatyne and another 2003 (2) BCLR 111 (CC); Du Toit and Another v Minister of Welfare and Population Development and Others (Lesbian and Gay Equality Project as Amicus Curiae) 2003 (2) SA 198 (CC); Potgieter v Potgieter SCA215/06;. AD and another v DW and others (Centre for Child Law as Amicus Curiae) [2007] ZACC 27.
(see http://www.constitutionalcourt.org.za)
In a definitive judgment on the best interest principles as enshrined in section 28(2) M v S (Centre for Child Law as Amicus Curiae) [2007] ZACC 18 the court stated the following at para. [15]:
“The comprehensive and emphatic language of section 28 indicates that just as law enforcement must always be gender-sensitive, so must it always be child-sensitive; that statutes must be interpreted and the common law developed in a manner which favours protecting and advancing the interests of children; and that courts must function in a manner which at all times shows due respect for children’s rights.”


	The right to life, survival and development (art. 6)


	Maximum Protection
The right to life, survival and development of the child is not explicitly set out in the Constitution but it is protected through various sections of the Constitution. The State must put in place all legal and administrative infrastructure necessary to accord the child the right to life, survival and development.
Section 7(2) of the Constitution requires the state “to respect, protect, promote and fulfil the rights in the Bill of Rights”.
Section 39 of the Constitution obliges a court to consider international law as a tool to interpretation of the Bill of Rights. The relevant international law can be a guide to interpretation but the weight to be attached to any particular principle or rule of international law will vary.  Sections 231-233 of the Constitution regulate the application of international law in detail. 

Constitutional Principle: The Right to Life 
Section 11 of the Constitution provides that “Everyone has the right to life”. The right is              non-derogable (under section 37 of the Constitution under the table of non-derogable rights). 
Constitutional Court Case 
The matter of M v S (Centre for Child Law as Amicus Curiae) [2007] ZACC 18 again provides guidance.  At para. [19] the court stated:
“Individually and collectively all children have the right to express themselves as independent social beings, to have their own laughter as well as sorrow, to play, imagine and explore in their own way, to themselves get to understand their bodies, minds and emotions, and above all to learn as they grow how they should conduct themselves and make choices in the wide social and moral world of adulthood. And foundational to the enjoyment of the right to childhood is the promotion of the right as far as possible to live in a secure and nurturing environment free from violence, fear, want and avoidable trauma.”
In S v  Makwanyane 1995 (3) SA 391 (CC); 1995(6) BCLR 665 (CC), Judge O’ Regan stated at para. 327 that the right to life was included in the Constitution not simply to enshrine the right to existence. The Judge continued at para. 326 to state that it is not life as mere organic matter that the Constitution cherishes, but the right to human life: the right to share in the experience of humanity. This concept of human life is at the centre of South Africa’s constitutional values. 
Relevant Statute(s)
The Criminal Law Amendment Act 105 of 1997 gives effect to the Constitutional Court judgment that the sentence of death is unconstitutional and therefore invalid. 
Maximum Development

Constitutional Principle: The Right to Dignity

Section 10 of the Constitution provides that everyone has inherent dignity and the right to have their dignity respected and protected.
Constitutional Court Case 
S v Williams and Others 1995 (3) SA 632 (CC).
Main Statute [Children’s Act 38 of 2005]
The Children’s Act does not explicitly set out the right to life, survival and development of the child, however these rights are protected throughout the Children’s Act. Chapter 2 of the Children’s Act sets out the general principles and states that all proceedings, actions or decisions in a matter concerning a child must:
· respect, protect, promote and fulfil the child’s rights set out in the Bill of Rights, the best interests of the child standard set out in section 7 and the rights and principles set out in this Act, subject to any lawful limitation; 
· respect the child’s inherent dignity, treat the child fairly and equitably, protect the child from unfair discrimination on any ground, including on the grounds of the health status or disability of the child or a family member of the child; 
· recognise a child’s need for development and to engage in play and other recreational activities appropriate to the child’s age; and 
· recognise a child’s disability and create an enabling environment to respond to the special needs that the child has. 
More importantly, the Children's Act sets out the responsibility of both parents in relation to the child and the responsibility of the State.
Other Relevant Statute(s) 
· Abolition of Corporal Punishment Act 33 of 1997 and
· Section 10 of the South African Schools Act 84 of 1996 prohibits corporal punishment at schools.

Constitutional Principle: Section 28 of the Constitution
Section 28(1)(c) of the Constitution provides that every  child has the right to basic nutrition, shelter, basic health care services and social services.
Section 28(2) of the Constitution provides that the best interests of the child are of paramount importance in every matter concerning the child.
Section 26 of the Constitution provides that everyone has the right to access adequate housing.
Socio-economic rights

Socio-economic rights are justifiable in South Africa. This was decided in the case of Ex Parte Chairperson of the Constitutional Assembly: In Re Certification of the Constitution of the Republic of South Africa 1996, 1996 (4) SA 744; 1996 (10) BCLR 1253 (CC) at para. 78.
Socio-economic rights of children (set out in section 28(1) of the Constitution) are not subject to “progressive realization” by government, but are directly enforceable. Centre for Child Law and others v Member of the Executive Council, Gauteng Provincial Government and Another, case no. 19559/06 (TPD) (see www.childlawsa.com).
Constitutional Court Case
Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC).
Constitutional Principle: Health care services, sufficient food and water and social security (Section 27 of the Constitution)
Under section 27 of the Constitution, everyone has the right of access to health care services, sufficient food and water and social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.
Minister of Education, Western Cape and others v Governing Body, Mikro Primary School 2006 (1) SA 1 (SCA).
Constitutional Principle: Education (Section 29 of the Constitution)
Section 29 of the Constitution provides that everyone has the right to a basic education, including adult basic education, and to further education, which the state, through reasonable measures, must make progressively available and accessible. 

Constitutional Principle: Environment (Section 24 of the Constitution)
Section 24 of the Constitution provides that everyone has the right to an environment that is not harmful to their health or well-being; and to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures.
Duties and duty bearers
The Three Arms of Government 
The role of the Executive is to enforce the law, budget allocation and the implementation of various policies dealing with children.
The role of Judiciary is to interpret the laws.
The role of the Legislature is to make laws pertaining to children’s rights.
Government Departments 
DJCD 

Department of Justice and Constitutional Development
SAPS 

South African Police Service- SAPS Family Violence,  Child Protection and Sexual 

Offences Unit

DCS 

Department of Correctional Services 

DA 

Department of Agriculture

DACST 
Department of Arts, Culture, Science and Technology

DEAT 
Department of Environmental Affairs and Tourism

DOC 

Department of Communications

DOE 

Department of Education

DFA 

Department of Foreign Affairs

DOH 

Department of Health

DHA 

Department of Home Affairs

DOL 

Department of Labour

DLA 

Department of Land Affairs

DSD 

Department of Social Development

DSR 

Department of Sports and Recreation

DST 

Department of Science and Technology
DOT 

Department of Transport
DME 

Department of Minerals and Energy

DWAF 
Department of Water Affairs and Forestry

GCIS 

Government Communication and Information System

NT 

National Treasury

SANDF 
South African National Defence Force

STATSSA (Statistics South Africa). Statistics South Africa aims to provide socio-economic and development information through statistics. It has adopted international principles by adopting the recommendations of the Economics and Social Council Statistical Commission of the United Nations. (see www.statssa.gov.za) 
Institutions supporting democracy 
PP  

The Public Protector.
HRC  

The Human Rights Commission 
CPPRLC 
The Commission for the Promotion and Protection of the Rights of Cultural, 


Religious and Linguistic Communities

CGE 

The Commission for Gender Equality 

AG 

The Auditor-General

Law Commissions
SALC 

South African Law Reform Commission

Non Profit Organization

For a comprehensive list of non-governmental organisations (NGO) see www.sangonet.org.za.
Supervisory bodies

ORC 

Office on the Rights of the Child

OSDP 

Office on the Status of Disabled Persons
Other Relevant Statute(s) 

Relevant acts administered by each department can be accessed at: www.info.gov.za.

	The right to be heard (art. 12)
	Constitutional Principle: Freedom of expression
Section 16(1)  of the Constitution provides that:
Everyone has the right to freedom of expression, which includes– 


a.
freedom of the press and other media; 

b.
freedom to receive or impart information or ideas; 


c.
freedom of artistic creativity; and 


d.
academic freedom and freedom of scientific research.

Constitutional Principle: freedom of conscience, religion, thought, belief and opinion 

Section 15 of the Constitution provides that

· Everyone has the right to freedom of conscience, religion, thought, belief and opinion. 
· Religious observance may be conducted at state or state-aided institutions, provided that
a. those observances follow rules made by the appropriate public authorities; 
b. they are conducted on an equitable basis; and 

c. attendance at them is free and voluntary.  
· This section does not prevent legislation recognising
i. marriages concluded under any tradition, or a system of religious, personal or family law; or 

ii. systems of personal and family law under any tradition, or adhered to by persons professing a particular religion. 

·  Recognition in terms of paragraph (a) must be consistent with this section and the other provisions of the Constitution. 
Constitutional Principle(s)
Section 17 of the Constitution provides that everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.
Section 18 of the Constitution provides that everyone has the right to freedom of association.

Section 19 of the Constitution provides that every citizen is free to make political choices, which includes the right:
· to form a political party; 

· to participate in the activities of, or recruit members for, a political party; and 

· to campaign for a political party or cause. 

Relevant Statute(s)

· Section 10 of the Children's Act provides that every child that is of such an age, maturity and stage of development as to be able to participate in any matter concerning that child has the right to participate in an appropriate way and views expressed by the child must be given due consideration. 
· South African Schools Act No 84 of 1996 calls for  participation of children in school governing bodies. 

· National Youth Commission Act No 19  of 1996 creates a Commission to coordinate and develop an integrated national youth policy and development plan.  

· The Witness Protection Programme Act.
· The Child Justice Bill 49 of 2002.


	Civil rights and freedoms (arts. 7, 8, 13-17, 37a)

Registered immediately after birth / preserve his or her identity (art. 7/8)
Right to freedom of expression (art. 13)

	Constitutional Principle(s)

Section 28(1)(a)  of the Constitution provides that every child has a right to a name and a nationality from birth.

Relevant Statute(s)

The Births and Deaths Registration 51 of 1992 provides for the registration of births and deaths inside and outside the Republic, burial orders, the issuing of birth and death certificates, alteration of surnames and other related matters.
The Identification Act 68 of 1997 provides for  the compilation and maintenance of a population register in respect of the population of the Republic; for the issue of identity cards and certain certificates to persons whose particulars are included in the population register. 

The South African Citizenship Act 88 of 1995.
(see www.southafrica.info/public_services/citizens/services_gov/homeaffairs-090507.htm)
Constitutional Principle(s)

Section 16(1) of the Constitution provides that everyone has the right to freedom of expression which includes:
1. freedom of the press and other media; 

2. freedom to receive or impart information or ideas; 

3. freedom of artistic creativity; and 

4. academic freedom and freedom of scientific research. 

2. The right in subsection (1) does not extend to:
1. propaganda for war; 

2. incitement of imminent violence; or 

3. advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm. 

Mec for Education, KwaZulu Natal and others v Pillay (Governing Body Foundation, Natal Tamil Vedic Society and Freedom of Expression Institute as Amici Curiae) CCT 51/06 (CC)
Relevant Statute(s)

· The South African Schools Act 84 of 1996; 

· The National Youth Commission Act 19 of 1996 creates a Commission to coordinate and develop an integrated national youth policy and development plan (www.polity.org.za); and
· Broadcasting Act 4 of 1999.
Role Players 

· Freedom of Expression Institute (www.fxi.org.za)
· Media Institute of Southern Africa (www.misa.org/freedomofexpression)
· South African Broadcasting Corporation (www.sabc.co.za/)
(For a list of different role players see www.sangonet.org.za)


	Freedom of thought, conscience and religion (art. 14)

	Constitutional Principle: Freedom of conscience, religion, thought, belief and opinion
Section 15 of the Constitution provides that:
1.
Everyone has the right to freedom of conscience, religion, thought, belief and opinion. 

2.
Religious observances may be conducted at state or state-aided institutions, provided that
a.
those observances follow rules made by the appropriate public authorities

b. they are conducted on an equitable basis; and 

c. attendance at them is free and voluntary 

3. (a) This section does not prevent legislation recognizing
(v)

marriages concluded under any tradition, or a system of religious, personal or family law; or

(vi)
systems of personal and family law under any tradition, or adhered to by persons professing a particular religion. 

(b) Recognising in terms of paragraph (a) must be consistent with this section and the other
 provisions of the Constitution.

Mec for Education, KwaZulu Natal and others v Pillay (Governing Body Foundation, Natal Tamil Vedic Society and Freedom of Expression Institute as Amici Curiae) CCT 51/06 (CC)


	Privacy (art. 16)
Freedom of association and freedom of peaceful assembly (art. 15)

	Relevant Statute(s)
· The South African Schools Act 84 of 1996
· The National Policy on Religion and Education (September 2003)
· Recognition of Customary Marriages Act 120 of 1998

(see www.gov.za/documents/index.htm and www.sangonet.org.za)

Constitutional Principle: The right to privacy

Section 14 of the Constitution provides that everyone has the right to privacy, which includes the right not to have

c. their person or home searched; 

d. their property searched; 

e. their possessions seized; or 

f. the privacy of their communications infringed. 

The Educations Law Amendment Act 31 of 2007 was passed in December 2007 and allows for random search and seizure in schools as well as physical searches of the children.

Constitutional Principle: Assembly, demonstration, picket and petition
Section 17 of the Constitution provides that everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.

Constitutional Principle: Freedom of association
Section 18 of the Constitution provides that everyone has the right to freedom of association.

	
	Constitutional Principle: Political Rights
Section 19 of the Constitution provides that every citizen is free to make political choices, which includes the right:

· to form a political party;

· to participate in the activities of, or recruit members for, a political party; and

· to campaign for a political party or cause.
· 

	
	


	Family environment and alternative care (arts. 5, 18.1, 18.2, 9, 10, 27.4, 20, 21, 11, 19, 39, 25)
	Constitutional Principle(s): Children
Family care or parental care
Section 28(1)(b) of the Constitution  provides that every child has the right to family care or parental care or to appropriate alternative care when removed from the family environment. In the Government of the Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) it was held that the state is obliged to ensure that children are accorded the protection contemplated by section 28 that arises when the implementation of the right to parental or family care is lacking.
Main Statute  [Children’s Act  38 of 2005] 
Chapter 9 of the Children’s Act sets out the law relating to children in need of care and protection. It sets as its most important principle the importance of the child remaining in family care and securing the stability of a child who may be in need of alternative care. It also enumerates the possible forms of alternative care and the principles underlying alternative care.

The Children’s Amendment Bill (B19F-2006) (the “Bill”)
According to Chapter 11 of the Bill a child is in alternative care when the child has been placed 
in foster care, a child or youth care centre following a court order or when the child is placed in temporary safe care.  Chapter 11 sets out the rules which apply to children in alternative care, when a child may leave the alternative care facility, what to do if the child absconds from the facility, removing the child from the facility and under what circumstances a child can remain at the facility after reaching the age of 18. Chapter 12 sets out the rules and procedures regarding foster care and chapter 13 regulates child and youth care centres setting out, for example, the programmes which such centres must offer, the norms and standards which apply to the centres and the establishment and registration of child and youth care centres.
Relevant Statute(s)
· Recognition of Customary Marriages Act 120 of 1998;
· Social Assistance Act 13 of 2004; and 
· Maintenance Act 99 of 1998.
Constitutional Court Cases (relevant for minors)
Bannatyne v Bannatyne and Another 2003 (2) BCLR 111 (CC) (maintenance).  Government of the Republic of South Africa v Grootboom 2000 (11) BCLR 1169 (CC) (right to housing).
Minister of Health and Others v Treatment Action Campaign and Others (No 2) , 2002 (5) SA 721 (CC) (policy on the prevention of mother-to-child transmission of HIV).
Other cases:

Centre for Child Law and others v MEC for Education, Gauteng Provincial Government and Another Case no 19559/06 (TPD).
(see www.childlawsa.com)


	Basic health and welfare (arts 6.2, 23, 24, 26, 18.3, 27.1, 27.2, 27.3)
	Constitutional Principle(s): Children and health care, food, water and social security 

Section 27 of the Constitution provides that:
1. Everyone has the right to have access to:
a.
health care services, including reproductive health care; 

b.
sufficient food and water; and 

c. 
social security, including, if they are unable to support themselves and their dependents, appropriate social assistance. 

2. The state must take reasonable legislative and other measures, within its available    resources, to achieve the progressive realisation of each of these rights. 

3. No one may be refused emergency medical treatment. 

Section 28(1)(c) of the Constitution gives all children the right to basic nutrition, shelter, basic health care services and social services. Unlike section 27, the rights in section 28 are not qualified to the extent that the rights should be only progressively realized whenever the state has available resources. In the Government of the Republic of South Africa v. Grootboom 2000 (11) BCLR 1169 (CC) the Court made it clear that parents are primarily responsible for giving effect to the rights of their children but in Minister of Health and Others v Treatment Action Campaign and others (No. 2) 2002 (5) SA 721 (CC) the Court went further stating that when parental or family care is lacking then the state has the obligation to give effect to children’s rights as set out in section 28.
Relevant Statute(s)
Social Assistance Act 13 of 2004

	Education, leisure and cultural activities (arts. 28, 29 and 31)


	Constitutional Principle: Education 
Section 29 of the Constitution gives everyone the right to basic education, including adult education, and to further education which the State must progressively make available and accessible. Everyone also has a right to receive education in the official language of their choice.
Section 31 of the Constitution also gives everyone the right to participate in the cultural life of their choice but this must be done in a manner which does not violate other provisions in the Bill of Rights.

In order to establish the best interest of a child, the Children’s Act requires that the need for a child to maintain a connection with his culture or tradition be taken into account. The child’s need to engage in play and other recreational activities is also recognized under the Children’s Act.
Relevant Statute(s)

· South African Schools Act 84 of 1996;
· National Education Policy Act 27 of 1996;
· Education White Paper 3 on Higher Education (1997);
· Higher Education Amendment Act 63 of 2002; and 
· Adult Basic Education and Training Act 52 of 2000.
Child's personality, talents and mental and physical abilities

Relevant Statute(s) 
· National Sport and Recreation Act 110 of 1998;  
· South African Institute for Drug Free Sport Act 14 of 1997;
· 2010 FIFA World Cup South Africa Special Measures Act 111 of 2006; and 
· Safety at Sports & Recreational Events Bill (2007). 

Role Players
The Department of Sports and Recreation together with the Department of Arts and Culture are instrumental in the development of sporting, cultural, technological and leisure-time activities for children. 

· DISSA Disability Sport South Africa 

· The Sports Trust

· SASCOC South African Sports Confederation and Olympic Committee

(see www.dissa.co.za)
Environment 

Relevant Statutes

· South Africa’s National Biodiversity Strategy and Action Plan (NBSAP) (2005);
·  National Parks Act 57 of 1976;
· National Environmental Management: Protected Areas Amendment Act, 8 of 2004; 

· World Heritage Convention Act 49 of 1999;
· Environment Conservation Act 73 of 1989);
· South African Social Security Agency (Sassa) Act 9 of 2004; and 
· Social Assistance Act 13 of 2004.

	Special protection measures: 

Children in situations of emergency (arts. 22, 38 and 39)

Article 22: refugees

Article 38: children in armed conflict

Article 39: Physical and psychological recovery and re-integration of child victims

Article 38: child soldiers
Neglected or

abused (art. 39)
 Disability (art. 23)
General Comment 9: the rights of children with disabilities

See also the Convention on the Rights of Persons with Disabilities and its Optional Protocol.
Children in conflict with the law (arts. 40, 37 and 39)


	Refugees/Asylum Seekers and Unaccompanied minors

Constitutional Principles
Section 28(1) of the Constitution is not exhaustive of children’s rights.
Under Section 28(1)(d) children have a right to be protected from maltreatment, neglect, abuse or degradation.
Section 12 of the Constitution also protects everyone’s right to freedom and security of the person which includes the right to be free from all forms of violence, not to be tortured and not to be treated or punished in a cruel, inhuman or degrading way.
Relevant Statute 
The Refugees Act 130 of 1998 seeks to protect children and adults who have been compelled to leave their countries of origin as a result of a well-founded fear of persecution, violence, or conflict.

Refugees enjoy full legal protection in South Africa, which includes the rights set out in Chapter 2 of the Constitution which includes the right to adequate housing, education, basic health care and social security.  For example, refugees have the following rights:
         the right to not be returned to their country of origin or any other country if doing so would place their life or security at risk;

          from the moment an individual lodges an asylum application, they have the right to work and study;
          access to health care, public relief, and assistance. All people in South Africa have the right to life saving medical treatment;

         the right to have their asylum applications adjudicated in a manner that is lawful, reasonable and procedurally fair, which includes the right to appeal a negative decision on asylum claim;

         the right to freedom of movement and not to be arbitrarily arrested and detained. When detained, conditions must be consistent with human dignity; and
         the right to legal representation.
Centre for Child Law and another v Minister for Home Affairs and others 2005 (6) SA 50 (T)
Role Players
DHA (Refugee Affairs and Immigration Inspectorate)

DSD, DJCD, SAPS, DH, DE 

Wits Law School: Law Clinic Refugee Unit (www.law.wits.ac.za/clinic/refugee)
RAASCA Project (Refugees And Asylum Seekers' Children Assist Project; see www.raascaproject.org.za)
NCRA (National Consortium for Refugee Affairs;  www.ncra.org.za)
Khoi Khoi African Development (Email: truehimhope@consultant.com)
Global Watch (www.globalwatch.org.za)
AISA (Amnesty International South Africa; www.amnesty.org.za)
IDASA (Institute of Democracy in South Africa)
LHR (Lawyers for Human Rights)
Child Soldiers 

Constitutional Principles
Section 28(i) of the Constitution provides that every child has the right not to be used directly in armed conflict, and to be protected in times of armed conflict. 
Section 37 of the Constitution under the table of Non-Derogable Rights provides that during a state of emergency the rights set out in 28(1)(i) are non-derogable  in respect of children of 15 years and younger.  
Relevant Statute
Under the Defence Act 42 of 2002, the age of enlistment is 18 years (section 52(1)).
Role Players
· Community Law Centre at the University of the Western Cape

· Centre for the Study of Violence and Reconciliation
· Institute of Security Studies in South Africa

· LHR Lawyers for Human Rights 

· HURISA (Human Rights Institute of South Africa)
Constitutional Principle: Freedom and security of the person
Section 12 of the Constitution provides that 

1. everyone has the right to freedom and security of the person, which includes the right
· not to be deprived of freedom arbitrarily or without just cause; 

· not to be detained without trial; 

· to be free from all forms of violence from either public or private sources; 

· not to be tortured in any way; and 

· not to be treated or punished in a cruel, inhuman or degrading way. 


2. everyone has the right to bodily and psychological integrity, which includes the right 
· to make decisions concerning reproduction; 

· to security in and control over their body; and 

· not to be subjected to medical or scientific experiments without their informed consent. 

Section 13 of the Constitution provides that no one may be subjected to slavery, servitude or forced labour.
Section 28(1) of the Constitution provides that every child has the right

●
to be protected from maltreatment, neglect, abuse or degradation;

●
to be protected from exploitative labour practices;

●
not to be required or permitted to perform work or provide services that 
· are inappropriate for a person of that child's age; or 
· place at risk the child's well-being, education, physical or mental health or spiritual, moral or social development.
Relevant Statute(s)
The Children’s Act defines “abuse” in relation to a child to mean any form of harm or ill-treatment deliberately inflicted on a child, and includes
(a) 
assaulting a child or inflicting any other form of deliberate injury to a child;

(b) 
sexually abusing a child or allowing a child to be sexually abused;

(c) 
bullying by another child;
(d) 
a labour practice that exploits a child; or

(e) 
exposing or subjecting a child to behaviour that may harm the child psychologically or emotionally.
Chapter 7 of the Children’s Act makes provision for a National Child Protection Register which will have information on perpetrators as well as victims of abuse.
Sections 150-152 of the Children’s Act defines a child in need of care and protection and  sets out the procedure to remove a child to temporary safe care with or without a court order.

(See further discussion below on child pornography, sex tourism and trafficking).
Disabled children
Disabled children have the same rights as able-bodied children. (See the discussion above).
Constitutional Principle

See the discussion above.
Main Statute [Children’s Act 38 of 2005]

Section 6(d) of the Children's Act provides that all proceedings, actions or decisions in a matter concerning a child must protect the child from unfair discrimination on any ground, including on the grounds of the health status or disability of the child or a family member of the child and subsection (f) states that such proceedings, actions or decisions must recognise a child’s disability and create an enabling environment to respond to the special needs that the child has.
Section 11 of the Children’s Act details key areas around which consideration must be given to children with disability or chronic illness. Section 11(1) provides that

(1)
in any matter concerning a child with a disability due consideration must be 
given to:
(a)  
providing the child with parental care, family care or special care as and when appropriate;

(b)  
making it possible for the child to participate in social, cultural, religious and educational activities, recognising the special needs that the child may have;

(c)  
providing the child with conditions that ensure dignity, promote self-reliance and facilitate active participation in the community; and

(d) 
providing the child and the child’s care-giver with the necessary support services.

(2) 
In any matter concerning a child with chronic illness due consideration must be 
given to:
(a) 
providing the child with parental care, family care or special care as and when appropriate;

(b) 
providing the child with conditions that ensure dignity, promote self-reliance and facilitate active participation in the community; and

(c) 
providing the child with the necessary support services.


(3) 
A child with a disability or chronic illness has the right not to be subjected to 
medical, social, cultural or religious practices that are detrimental to his or her 
health, well-being or dignity.

Other Relevant Statute(s) and White Papers
· Integrated National Disability Strategy White Paper (1997);
· White Paper for Social Welfare, August 1997;
· The CASE Report;
· Education White Paper 6 Special Needs Education: Building an Inclusive Education and Training System, July 2001;  
· Department of Education’s Education White Paper 6: Special Needs Education Building an Inclusive Education and Training System; 
· Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000; 
· Employment Equity Act 55 of 1998;
· Skills Development Act 97 of 1998 and the Labour Relations Act 66 of 1995; 
· Disability Rights Charter of South Africa; 
· The Disability Action Plan for Business and Jobs (www.polity.org.za);
· The Economic Empowerment Programme (www.polity.org.za);
· The Integrated National Disability Strategy and National Plan of Action for Children; and 

· Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000;
· The Employment Equity Act 55 of 1998 also places disability alongside gender and race as deserving of explicit attention in order to overcome discrimination. 

Role Players
A Joint Monitoring Committee on the Improvement of Quality of Life and Status of Youth, Children and Disabled Persons.
The Office of the Status of Disabled Persons (OSDP). The Presidency was instituted to advance the equality of disabled people in South Africa by coordinating the tasks of mainstreaming disability considerations in policies and programmes.

· DEAFSA Deaf Federation of South Africa (www.deafsa.co.za)
· DICAG Disabled Children’s Action Group 

· DPSA Disabled People South Africa (www.dpsa.org.za)
· DISSA Disabled Sports South Africa (www.dissa.co.za)
Constitutional Principle
Children to be detained for the shortest period of time and separate from adult detainees: section 28(g) of the Constitution provides that a child may not to be detained except as a measure of last resort, in which case, in addition to the rights a child enjoys under sections 12 and 35, the child may be detained only for the shortest appropriate period of time, and has the right to be:
vii. kept separately from detained persons over the age of 18 years; and 

viii. treated in a manner, and kept in conditions, that take account of the child's age.
Child Justice Bill [B 49 – 2002] 

This is the first comprehensive legislation that addresses children that come into conflict with the law. This Bill has been tabled for debate in Parliament during February 2008. 
Imprisonment as a measure of last resort Director of Public Prosecutions, Kwazulu Natal v P 2006 (1) SACR 243 (SCA); Brandt v S [2005] 2 All SA 1 (SCA)

	Children in situations of exploitation, including physical and psychological recovery and social reintegration (arts. 32, 33, 34, 35, 36 and 39)

Article 32: work that is

dangerous or might harm

health or education.

Dangerous drugs (art. 33)

	The Sexual Offences Act 32 of 2007 sets out the procedures and regulates the adjudication of sexual offences. It also creates new sexual offences including provisions aimed at protecting children from child sexual abuse and sexual grooming.
Constitutional Principle: Section 28
Section 28(1)(e) of the Constitution provides that every child has a right to be protected from exploitative labour practices.
Section 28(1)(f) of the Constitution provides that every child has a right not to be required or permitted to perform work or provide services that:
ix. are inappropriate for a person of that child's age; or 

x. place at risk the child's well-being, education, physical or mental health or spiritual, moral or social development.
Main Statute  [the Basic Conditions of Employment Act 75 of 1997 and the Children’s Act 38 of 2005]

The Children’s Act defines “child labour” in section 1 as follows:
Child labour means work by a child which:

(a) 
is exploitative, hazardous or otherwise inappropriate for a person of that age;


and

(b) 
places at risk the child’s well-being, education, physical or mental health, or


spiritual, moral, emotional or social development.
The definition of “exploitation” in section 1 of the Children’s Act includes:

(a) 
servitude,
(b) 
forced labour services,
(c) 
child labour prohibited in terms of section 141.


Section 141 states:

(1) 
No person may
(a) 
use, procure or offer a child for slavery or practices similar to slavery, including but not limited to debt bondage, servitude and serfdom, or forced or compulsory labour or provision of services;

(b) 
use, procure, offer or employ a child for purposes of commercial sexual exploitation;

(c) 
use, procure, offer or employ a child for trafficking;

(d) 
use, procure or offer a child or attempt to do so for the commission of any offence listed in Schedule 1 of Schedule 2 of the Criminal Procedure Act 51 of 1977; or

(e) 
use, procure, offer or employ a child for child labour.

In S v Mfazwe and four others Case no CC 07/2006 in the Cape High Court Division, the court acknowledged that a person who was 15 at the time of the commission of a murder did not have the necessary maturity to refuse the financial reward offered by adults to commit the murder. The court recognised that “the use of children to commit crime amounts to the exploitation of children and juveniles. Therefore when sentencing children and juveniles especially when payment was offered to them to commit an offence, courts should see these children and juveniles not only as perpetrators of the offence but also victims of a serious form of exploitation.”
The Basic Conditions of Employment Act of 1997 makes it illegal to employ a child under 15. Section 43 of the Act provides that:
(1) 
No person may employ a child:
(a)
who is under 15 years of age; or

(b)
who is under the minimum school-leaving age in terms of any law, if this is 15 or older.
(2) 
No person may employ a child in employment:
(a) 
that is inappropriate for a person of that age;

(b) 
that places at risk the child’s well-being, education, physical or mental health, or spiritual, ,moral or social development. 
(3) 
A person who employs a child in contravention of subsection (1) or (2) commits and offence.
Role Players

Department of Labour

Narcotics/Drugs

Main Statutes

· The Drugs and Drug Trafficking Act 140 of 1992 provides for the prohibition of the use or possession of, or the dealing in, drugs and of certain acts relating to the manufacture or supply of certain substances; the obligation to report certain information to the police; and for the exercise of the powers of entry, search, seizure and detention in specified circumstances.  Provision is also made for the recovery of the proceeds of drug trafficking. 
· The Prevention of Organised Crime Act 121 of 1998 provides for the recovery of the proceeds of crime (irrespective of the source) and for the combating of money laundering.

· The Prevention and Treatment of Drug Dependency Act 20 of 1992 was amended to establish the Central Drug Authority in 1999.  It makes provision for the development of programmes and regulates the establishment and management of treatment facilities. The Act provides for a procedure for bringing persons dependent on drugs before a magistrate.  The magistrate can commit a person dependent on drugs to a treatment centre after holding an enquiry.  Such person shall then be detained in the treatment centre until being released on license or discharged or transferred or returned to any other institution in terms of any provision of the Prevention and Treatment of Drug Dependency Act 20 of 1992.  The Prevention and Treatment of Drug Dependency Act 20 of 1992 also provides for the transfer and retransfer of persons to and from children’s homes, schools of industries or reform schools to treatment centres.

· The National Road Traffic Act 93 of 1996 makes provision for the mandatory testing of vehicle drivers for drugs.  The legally acceptable blood alcohol level has been reduced from 80 mg to 50 mg of alcohol per 100 ml of blood.
· The Tobacco Products Control Amendment Act 12 of 1999 provides for the control of tobacco products, the prohibition of smoking in public places, of advertisements of tobacco products and of the sponsoring of events by the tobacco industry.

Other Related Statutes 
·  Liquor Act 53 of 1989

·  Medicine and Related Substance Control Act 59 of 2002

·  Pharmacy Act 53 of 1974

·  Road Traffic Act 93 of 1996

·  South African Schools Act 84 of 1996

·  Extradition Act 67 of 1962

·  Institute for Drug-Free Sport Act 14 of 1997

·  Financial Intelligence Centre Act 38 of 2001

·  International Co-operation in Criminal Matters Act 75 of 1996
· Department of Social Development National Drug Master Plan 2006 - 2011

South Africa is a signatory to 
· 1961 UN Single Convention on Narcotic Drugs

· 1971 Convention on Psychotropic Substances and the 1988 UN Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 

· African Union and the Southern African Development Community (SADC) Drug Control Protocol

· United Nations Convention on Transnational Organised Crime
Role Players 
SAPS 



South African Police Service 

JOINTS 


Joint Operation and Intelligence Committee 

Provincial JOINTS 

Provincial Joint Operational and Intelligence Committee

PCCF 



Provincial Crime Combating Forum 

SCCF 



Station Crime Combating Forum 

SAIDFS 


South African Institute for Drug-Free Sport 






(www.drugfreesport.org.za/)
SANCA 


South African National Council on Alcoholism and Drug 




Dependence (www.sancanational.org.za/)
(See discussion on  Article 39 above and below on child pornography, sex tourism and trafficking.)
Abduction

Main Statute [Hague Convention on the Civil Aspects of International Child Abduction Act 72 of 1996 (the “Hague Convention”)] 
Chapter 17 of the Children’s Act deals with child abduction, the procedure and the functions of the Chief Family Advocate. The Children’s Act  gives effect to the Hague Convention. Like the Hague Convention, the primary purpose of the Children’s Act is to secure the prompt return of children wrongfully removed. The Children’s Act establishes a procedure through which the prompt return of children wrongfully removed or retained is facilitated.
Constitutional Court Cases and Supreme Court of Appeal

Sonderup v Tondelli and Another  2001 (1) SA 1171 (CC) Pennello v Pennello (Chief Family Advocate as Amicus Curiae) 2004 (3) SA 117; Central Authority v Houwert [2007] SCA 88 (RSA)
(see www.supremecourtofappeal.gov.za/judgments/)
Role Players

· Chief Family Advocate has been appointed as the Central Authority to discharge the duties imposed by the Hague Convention

· The High Courts of South Africa



	Children belonging to a minority or an indigenous group (art. 30)
	Constitutional Principles: Language and culture/cultural, religious and linguistic communities
Section 30 of the Constitution provides that everyone has the right to use the language and to participate in the cultural life of their choice, but no one exercising these rights may do so in a manner inconsistent with any provision of the Bill of Rights.

Section 31(1) of the Constitution provides that 
(1)
persons belonging to a cultural, religious or linguistic community may not be denied the right, with other members of that community:
1. to enjoy their culture, practise their religion and use their language; and 

2. to form, join and maintain cultural, religious and linguistic associations and other organs of civil society. 

(2)  
The rights in subsection (1) may not be exercised in a manner inconsistent with any provision of the Bill of Rights. 

Section 181(1)(c) read with section 185 and 186 of the Constitution makes provision for the establishment of the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities.

Main Statute [Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities Act 19 of 2002 (the “2002 Act”)]
The purpose of the 2002 Act is to promote respect for and further the protection of the rights of cultural, religious and linguistic communities, promote and develop peace, friendship, humanity, tolerance and national unity among and within cultural, religious and linguistic communities, foster mutual respect among cultural, religious and linguistic communities;  promote the right of communities to develop their historically diminished heritage; and to recommend the establishment or recognition of community councils in accordance with Section 36 or 37 the Constitution.
Social, cultural and religious practices [The Children’s Act]
Section 12 of the Children’s Act  provides that:
(1) 
Every child has the right not to be subjected to social, cultural and religious  practices which are detrimental to his or her well-being.
(2) 
A child 

(a) 
below the minimum age set by law for a valid marriage may not be given out in marriage or engagement; and

(b) 
above that minimum age may not be given out in marriage or engagement without his or her consent.

(3) 
Genital mutilation or the circumcision of female children is prohibited.

(4) 
Virginity testing of children under the age of 16 is prohibited. 

(5) 
Virginity testing of children older than 16 may only be performed

(a) 
if the child has given consent to the testing in the prescribed manner;

(b) 
after proper counselling of the child; and 

(c)
in the manner prescribed.

(6) 
The results of a virginity test may not be disclosed without the consent of the child.
(7) 
The body of a child who has undergone virginity testing may not be marked.

(8) 
Circumcision of male children under the age of 16 is prohibited, except when-

(a) 
circumcision is performed for religious purposes in accordance with the

(b) 
circumcision is performed for medical reasons on the recommendation of a medical practitioner.

 (9) 
Circumcision of male children older than 16 may only be performed-

(a) 
if the child has given consent to the circumcision in the prescribed manner;

(b) 
after proper counselling of the child; and 

(c) 
in the manner prescribed 

 (10) 
Taking into consideration the child’s age, maturity and stage of development, every male child has the right to refuse circumcision.
Role Players
CRLC 
Commission for the Promotion and Protection of the Rights of Cultural, 


Religious and Linguistic Communities

Language

Main Statute [the Pan South African Language Board Act 59 of 1995 and the South African Languages Bill]

The South African Languages Bill is an enabling framework for promoting South Africa’s linguistic diversity and encouraging respect for language rights within the framework of building and consolidating a united, democratic South African nation, taking into account the broad acceptance of linguistic diversity, social justice, the principle of equal access to public services and programmes, respect for language rights, the establishment of language services at all levels of government, the powers and functions of such services, and matters connected therewith.  

(see www.dac.gov.za/bills/sa_language_bill)
Other Related Statutes  

·  Broadcasting Act 4 of 1999

·  National Education Policy Act 27 of 1996

· South African Schools Act 84 of 1996
Role Players
PanSALB: The Pan South African Language Board (PanSALB) promotes multilingualism in South Africa by fostering the development of all 11 official languages, while encouraging the use of the many other languages spoken in the country. PanSALB is mandated by law to investigate complaints about language rights violations from any individual, organisation or institution. 

(see www.pansalb.org.za/)



Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
	Relevant provision of the Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict
	Domestic legislation or implementing measure

	 
	Constitutional Principles 
Section 28(i): every child has the right not to be used directly in armed conflict, and to be protected in times of armed conflict.

Section 37 (under the table of Non-Derogable Rights): during a state of emergency under subsection (1)(i) children of 15 years and younger cannot be used directly in armed conflict.   



	State Parties must take all feasible measures to ensure that members of their armed forces who have not reached the age of eighteen years do not take direct part in hostilities (Art. 1).
	Relevant Statute 

Under the Defence Act of 2002 (section 52(1)), the age of enlistment has been increased from seventeen to eighteen years. 

(see www.gov.za/documents/index.htm).



Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography

	Relevant provision of the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography
	Domestic legislation or implementing measure

	Art. 1

	Relevant Statute
The Sexual Offences Act 32 of 2007 completely reforms the law relating to sexual offences with particular focus on creating new sexual offences aimed at protecting children from all forms of sexual abuse including provisions on sexual grooming, coercion, abuse of positions of authority and child pornography.

Children’s Act 
Chapter 18 of the Children’s Act gives effect to the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children to provide for an offence of trafficking in persons and other offences associated with trafficking in persons; to provide for measures to protect victims of trafficking in persons and to prevent trafficking in persons; and reporting duty of  immigration officials, police officials, social workers, social service professionals, medical practitioners or registered nurses. The chapter provides for children to be placed in temporary safe care and to be repatriated accordingly.

The Children’s Act 38 also contains various other protections for children who are or were victims of sexual abuse.
Related Legislation
Criminal Procedure Act 51 of 1977

Basic Condition of Employment Act 75 of 1997 

Prevention of Organised Crime Act 121 of 1998 (as amended 1999)
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 

Films and Publication Act, No. 65 of 1996 (as amended 1999)
Immigration Act 13 of 2002 

Refugees Act 130 of 1998
Role Players and Resources 

· Children First (www.childrenfirst.org.za)
· Anti-Child Pornography (toll free number: 0800 148 148)
· STOP (Standing Together to Oppose Pornography)

· ICASA (Independent Communication Authority of South Africa)
· Capacity of the Film and Publication Board FPB
· Violence Against Women APC 

· Child line (http://www.childline.org.za)
· SWEAT (www.sweat.org.za)
· ISS www.iss.co.za

· www.rebirth.co.za

· Network Against Child Labour
· Molo Songololo
· SANTAC (Southern African Network Against Trafficking and Abuse of Children)
· National Task Team – hosted by the National Prosecuting Authority

· SAPS (Anti-Trafficking Desk)
· CWSA Child Welfare South Africa (www.childwelfaresa.org.za)



2. 
Children’s rights: South African jurisprudence

General principles under the Convention on the Rights of the Child
	Relevant provision of the Convention on the Rights of the Child


	Domestic court judgment

	Non-discrimination (art. 2)
	· Fraser v Naude and Others 1999 (1) SA 1 (CC)
· AD and another v DW and others (Centre for Child Law as Amicus Curiae) [2007] ZACC 27
(www.constitutionalcourt.org.za)

	Best interests of the child (art. 3)
	· Fraser v Naude and Others 1999 (1) SA 1 (CC); 1998 (11) BCLR 1357 (CC). Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC)
· Minister for Welfare and Population Development v Fitzpatrick  2000 (7) BCLR 713 (CC)
· M v S (Centre for Child Law as Amicus Curiae) [2007] ZACC 18.
(www.constitutionalcourt.org.za)

	The right to life, survival and development (art. 6)
	As previously suggested the right is protected through various sections of the Constitution.

· Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC)

· M v S (Centre for Child Law as Amicus Curiae) [2007] ZACC 18
(www.constitutionalcourt.org.za)

	The right to be heard (art. 12)
	· Soller N.O. v G and another 2003 (5) SA 430 (W)
Various constitutional court cases refer to the need for appointing a curator ad litem for the child in civil proceedings. The court has also on occasion stated that they consider it important to hear the children’s opinions. 

· Christian Education South Africa v Minister of Education 2000 (4) SA 757 (CC).
· Mec for Education, KwaZulu Natal and others v Pillay (Governing Body Foundation, Natal Tamil Vedic Society and Freedom of Expression Institute as Amici Curiae) CCT 51/06 (CC)




3.
Avenues for redress: South Africa

Regional level

THE AFRICAN CONVENTION ON THE RIGHTS OF THE AFRICAN CHILD
● 
The African Charter
The African Charter is the first binding African human rights instrument that seeks to protect the individual and group rights of an African child. States have a legal obligation to protect the rights of children. 

Complaints can be filed at

1.
The African Commission  formed in terms of Articles 60 and 61 of the African Charter;

2.
The Court ( formed in terms of  Article 3 of the Court Protocol); and
3.
The Children’s Committee  (formed in terms of Article 46 of the Children’s Charter).

● 
African Commission on Human and Peoples’ Rights (the African Commission);
The African Commission is mandated to monitor the implementation of the African Charter. 
● 
The African Committee on the Rights and Welfare of the Child (the Committee)
Established in 2001, the Committee is mandated to promote and protect rights detailed in the Children’s Charter, to monitor implementation and ensure protection of children’s  rights and to investigate violations of Children’s rights. 

● 
African Court on Human and Peoples’ Rights (the Court) 

● 
The Southern African Development (SADC) Tribunal. 
The SADC Tribunal was formed within the framework of the SADC Community.  The Tribunal has power to hear a matter brought by Member States against one another and between natural persons and Member States. The Tribunal can, however, not hear a matter brought by a natural person against the Member State unless he or she has exhausted all available remedies or is unable to proceed under the domestic jurisdiction.

Referral 

ACESS (Alliance for Children’s Entitlement to Social Security) 
www.acess.org.za


Agency for Health Care Policy and Research Home Page

www.ahcpr.gov
Africa Institute of South Africa
www.ai.org.za

African Regional Youth Initiative (ARYI) 
www.aryi.interconnection.org 

AFSA
www.aids.org.za

AIDS Bulletin
www.mrc.org.za

AIDS in Africa
www.aidsinafrica.com

AIDS Law Project
hri.ca/partners/alp


AIDS Law Project’s Resource Centre 
www.server.law.wits.ac.za/cals/alp/resource/index.shtml

ART for Humanity
www.afh.org.za

Artists Helping Children
www.artistshelpingchildren
.org

Association for People with Disabilities www.disabilitypretoria.org.za
Alcoholism

www.alcohol.co.za

Beat It!
idol.co.za/productions/hiv/index.html

Bernard van Leer
www.bernardvanleer.org

Birth to Twenty
www.wits.ac.za/birthto20

Black Sash
www.blacksash.org.za


Boes.org
www.boes.org/protect.html 


Bobbi Bear. 

www.bobbibear.org.za


Cape Heart & Amasa Ubuntu

www.capeheart.org.za

Centre for Applied Legal Studies

www.law.wits.ac.za/cals

Centre for Early Childhood Development
www.cecd.org.za

Centre for Health Policy 
www.healthlink.org.za/chp

Centre for Child Law

www.childlawsa.com
Child AIDS Services

www.childaidsservices.org.za
Child Justice Alliance
www.childjustice.org.za

Child Labour
www.ilo.org/public/english/child/index.html

Child Rights Project 
www.communitylawcentre.org.za/children/index.php 

CHIN
www.chin.org.zm

Child and Youth Care Network
www.cyc-net.org

Children of War
www.rb.se/chilwar/index.html

Children’s House
www.childhouse.uio.no 

Children’s Institute 
www.uct.ac.za/depts/ci

The Children's Rights Centre www.childrensrightscentre.co.za

Childline South Africa 

www.childlinesa.org.za


Child and Youth Health Policy 
www.health.gov.au/hfs/pubhlth/strateg/youth/index.html

Children's Health Links 
www.hsph.harvard.edu/children/links.html
CHILD HIV/AIDS SERVICES: A directory of organisations in SA www.childaidsservices.org
Childwatch International Research Network
Children Of The Dawn 

www.childrenofthedawn.org.
za


Childsafe Red Cross Child Accident Prevention Society of SA Safety

www.childsafe.org.za/

Christian Medical Service & Relief 

www.cmsr.org.za

Cotlands Baby Sanctuary 

www.cotlands.co.za

ChildStats 
www.statssa.gov.za/RelatedInverseSites/Children%20Internet_new/Html/Frames.html

Cities and Children
www.unicef.org/voy/meeting/urb/urbhome.html 

Commission on Gender Equality
www.cge.org.za

Constitutional Court of South Africa
www.constitutionalcourt.org.za/site/home.html
Consultative Group on Early Childhood Care and Development
www.ecdgroup.com

Diketso Eseng Dipuo Community Development Trust (DEDI)
www.dedi.co.za
Deaf Federation of South Africa (DEAFSA) 
www.deafsa.co.za

Disabled Children’s Action Group (DICAG)

Disabled People South Africa (DPSA) www.dpsa.org.za

Disabled Sports South Africa (DISSA) 
www.dissa.co.za

Equity: Network for Equity in Health in Southern www.equinet.org.zw

ECPAT International
www.ecpat.net 


FAVOR SA www.favor.org.za

Francois-Xavier Bagnoud
www.fxb.org

Growing up in Cities
www.unesco.org/most/growing.html


Gun Control Alliance 
www.gca.org.za

Health-e
www.health-e.org.za

HEARD (The Health Economics & HIV/AIDS Research Division)
www.und.ac.za/und/heard

HIVAN
www.hivan.org.za

Idasa WebSite
www.idasa.org.za 

Independent Complaint Directorate 
www.icd.gov.za

Kenya Aids Intervention Prevention Project Group
www.kaippg.org

Government of National Unity Index 
http://www.polity.org.za/gnuindex.html

Health Systems Trust 
www.hst.org.za 

Henry J. Kaiser Family Foundation KFF 
www.kff.org
HURISA Children's Rights

www.hurisa.org.za

The Human Sciences Research Council (HSRC)

www.hsrc.ac.za
Lawyers for Human Rights 
www.lhr.org.za

Legal Resources Centre 
www.lhr.org.za

Legal Aid Board of South Africa

www.legal-aid.co.za

Lifeline 
www.lifeline.org.za

LoveLife

www.lovelife.org.za
Maternal & Child Health Policy Research Center 
www.mchpolicy.org
Medecins Sans Frontiere 
www.msf.org 


National Association of Child Care Workers (NACCW)
www.pretext.co.za/naccw 

Never Hit A child 
www.neverhitachild.org

NICRO 
www.nicro.org.za/

NIH: Focus on the HIV-AIDS Connection
www.niaid.nih.gov/newsroom/focuson/hiv00/default.html

Nelson Mandela Foundation www.nelsonmandela.org

Nkosi's Haven www.nkosishaven.co.za


Nurturing Orphans of AIDS for Humanity (NOAH)

www.noahorphans.org.za

Panos Institute 
www.panos.org.uk 

Parliament of South Africa 
www.parliament.gov.za 

Parliamentary Monitoring Group 
www.pmg.org.za

Play -Train - training and development for creative playwork.
www.playtrn.demon.co.uk

Public Protector 
www.polity.org.za/govt/pubprot

Quaker Peace Centre 
www.quaker.org/capetown


Quadriplegic Association of South Africa 

www.qasa.co.za

Radda Barnen including Children of War Newsletter 
www.rb.se

RAPCAN Resources against Child Abuse and Neglect 
www.rapcan.org.za

Rape Crisis 
www.rapecrisis.org.za

SANCA
www.sn.apc.org/sanca
Save the Children (UK) 
www.scfuk.org.uk

SACMEC

www.missingkids.co.za


Salesian Missions of Don Bosco - Southern Africa 

www.salesianmissions.co.za

Sharon Children's Ministries www.sharonministries.org.za

Sinakekele Home for Abandoned and Orphaned Children.

www.sinakekele.org.za


South African National Council for Child Welfare 

www.childwelfaresa.org.za


Speakout 

www.speakout.org.za

St Luke's - Home for the mentally and physically challenged www.stlukeshome.org.za

Sports Science Institute of South Africa

South African Sports Confederation and Olympic Committee 

South African Community Epidemiology Network on Drug Use (SACENDU)
www.sahealthinfo.org/admodule/sacendu.html

SWEAT - Sex Worker Education & Advocacy Taskforce 

www.sweat.org.za

South African Human Rights Commission www. sahrc.org.za

South African Government Web.
www.gov.za 

South African Law Commission
www.law.wits.ac.za/salc/salc.html 

South African National Council for the Blind(SANCB)

 www.sancb.org.za

South African National Federation for Mental

Health (SAFMH) 
safmh@sn.apc.org
Strategic Health 
www.masa.co.za/shr
Soul Beat Africa
www.comminit.com/africa 

Soul City 
www.soulcity.org.za 

South African Government Online
www.gov.za

Southern African AIDS Training Programme
www.satregional.org 

South African Human Rights Commission 
www.sahrc.org.za

South African Law Commission 
www.law.wits.ac.za/salc/salc.html

The AIDS Consortium
www.aidsconsortium.org.za 

The Rights of the Child
www.pbs.org/tal/un/childrights.html

The Synergy Project
www.synergyaids.com

The Haven Night Shelter 

www.haven.org.za

The House of Shalom - www.houseofshalom.org.za


The Johannesburg Childwelfare Society www.jhbchildwelfare.org.za


The South African Society for the Prevention of Child Abuse and Neglect www.saspcan.org.za

The Thusanani Childrens Foundation. www.thusanani.org.za


TLC Ministries 

www.tlc.org.za
UNAIDS
www.unaids.org 
(Joint UN Programme on HIV/AIDS) 

Tygerbear Social Work Unit 

www.tygerbear.org.za

Tape Aids for the Blind
www.tapeaids.co.za

Treatment Action Campaign (TAC) www.tac.org.za
UNICEF
www.unicef.org

UNICEF MAGIC
www.unicef.org/magic

United Nations Cyberschoolbus
www.un.org/Pubs/CyberSchoolBus

United Nations Development Programme 
www.undp.org.za
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