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Executive Summary

1. This report is written in conformity with Article 45(a) of the UNCRC and is complementary to the GOS Report of 2000. The OVC Network prepared the report with the assistance of CANGO. Although NGO’s are the major suppliers of services to children, most were unaware of the GOS report on the implementation of the UNCRC in Swaziland. In this regard, the OVC Network recommends that consultative processes between GOS and NGOs be improved to allow the development of the relationship between GOS and NGOs into a strong partnership. In addition, GOS systems of data collection, analysis and dissemination are inadequate and do not facilitate accountability, effectiveness or participation in policy making.

2. Insufficient measures have been taken to harmonise national legislation and policy with the UNCRC and there has been insufficient attention paid to children’s issues by the GOS. In addition, there is no mechanism to coordinate the implementation of the UNCRC and government departments dealing with children are inadequately resourced. However there exists a Child Protection Network funded by UNICEF and through efforts exerted by the network, the GOS has realised the importance of children and has established a Children’s Coordinating Unit.

3. There is still a lot of confusion with regard to the legal definition of a child, which leaves many children with inadequate protection. This problem has been further exacerbated by the existence of a dual legal system of law, which often causes a conflict of laws in attempting to arrive at the Swazi definition of a child. Affected laws in this regard include the marriage law wherein General Law, though the Marriage Act of 1964 provides that a girl of 16years and a boy of 18years are of marriageable age, meaning they may be married with the consent of their parents or legal guardians. According to Swazi Law and Custom, marriageable age is judged on the basis of puberty, which is attached to certain stages of physical development such as the growing of breasts and menstruation. This conflict in the law puts girl children at risk of being married at young ages especially since the custom of arranged marriages is well recognised under Swazi Law and Custom. 

4. The GOS has done very little to improve and guarantee the participation of children in the media. NGOs have taken a lead role in simplifying, translating and publicising the UNCRC.

5. The Social Welfare System has inadequate resources to provide family support. Options for children in need of care are restricted. NGOs provide accommodation for orphaned, abandoned, abused and vulnerable children however most are inadequately resourced. The GOS does not provide proper follow up or maintenance for abused children staying in the increasing numbers of orphanages and homes often with poor living conditions as most are inadequately resourced. In this regard it is recommended that the GOS programmes of community based care and protection are further developed and maintained and that the situation of residential institutions are reviewed urgently to establish a framework of cooperation and support between government and NGOs.

6. There are difficulties with regard to traditional systems of caring for orphaned and vulnerable children, complicated by the increased breakdown of the family as a result f poverty, unemployment and HIV/AIDS. Inheritance laws needs to be reviewed and amended to provide some sort of protection especially for women and children.

7. The Child Protection Unit needs to be improved through the provision of resources, training for staff and sensitisation of the whole judiciary on matters relating to children including child abuse. Treatment of child abuse in courts and by the police needs to be standardised to be in line with international standards.
8. A National AIDS Policy is in existence however it is lacking in so far as its failure to provide specifically for children living with HIV/AIDS. Various NGO’s are running campaigns about HIV/AIDS and are involved in the production of IEC materials on such however very few target children and grandparents. In addition, it is unclear how much of the government rollout of ARTs targets and actually benefits children.
9. There is inadequate legislation and enforcement in relation to children living with disabilities. The organisation of people living with disabilities has complained on points of access to information, access to education, access to public facilities and lack of representation in many critical forums however not much has been done save for unfulfilled promises. The GOS has not conducted a survey to determine the needs of children living with disabilities regardless of the increase in numbers of children born with birth defects facing discrimination and stigmatisation.
10. The GOS is congratulated on the introduction of Education For All and the receiving of education grants of orphaned and vulnerable children however there is a need to monitor and evaluate this initiative to ensure the budget allocation to education actually reaches the target beneficiary and is not all spent on salaries.
11. The school curriculum needs to be urgently reviewed and brought into line with the principles of the UNCRC and the needs of the Swazi children today. The Draft Sexual Offences Bill of 2005 attempts to do away with the expulsion of pregnant girls from school however more needs to be done with regard to providing counselling and other support services for such students. 
12. The punishment system for children in schools is quite harsh as it allows for the caning of children, going further is stipulate the number of beatings a student may receive and the type of cane that may be used to administer the punishment. The GOS has failed to monitor the adherence to this regulation, which has seen the increased number of school children that have been physically abused by their teachers. Monitoring mechanisms should be developed and offences and sentences introduced to deal with teachers who administer punishment that is above what is allowed by law.     
1. Introduction

This report is written in conformity with Article 45(a) of the UNCRC and is complementary to and comments on the GOS Report of 2000. The OVC Network prepared the report with the assistance of CANGO following the guidelines laid down by the Committee on the Rights of the Child. 

The OVC Network is a network of NGO’s based in Swaziland, concerned with the rights and protection of children in the country. The OVC Network was formed after the rapid increase of orphaned and vulnerable children as a result of poverty and HIV/AIDS to respond to the needs of children and to assist the government with the social protection of orphaned and vulnerable children. The OVC Network, having identified the need to compile an alternative report on the implementation of this important convention selected a core team consisting of 17 NGOs to compile an alternative report to the initial government report. A host of meetings were held starting from the OVC Quarterly meeting on the 30th September 2004. The core group met several times and decided that the report would focus on the following areas:

· General Measures of Implementation

· The Definition of a Child

· Civil Rights and Freedoms

· Family Environment and Alternative Care

· Basic Health and Welfare

· Education, Leisure and Cultural Activities

· Special Protection Measures 

UNICEF provided the core group with technical support and assistance and assisted in the invitation of two resource persons from the Human Rights Trust of Southern Africa (SAHRIT) in Zimbabwe qualified in Shadow Reporting who assisted in presenting to the core group on shadow/alternative reporting and the procedure. 

1.1 Country Background

Swaziland is a Kingdom located in the Southern Africa and is a land locked country, completely surrounded by South Africa and Mozambique. It has a total area of 17363 sq km and population of 1,161,219 people of which 70% live in the rural areas. The age structure of the population: 0-14 years 14.4%, 15-64 years 55.1% and above 65 years 3.5%. The median age of the total population is 18.5%, (World Bank 2002). The literacy rate is 81.6%.

1.2 Economy

Swaziland is classified as a middle- income developing country with a GDP per capita of US$ 1,298 (Swaziland Government, 1999). Despite this relative wealth, the heavily skewed income distributions where 10% of the population control 44% of the national resources yet about 69% (Swaziland Household and Expenditure Survey, 2003) live under abject poverty and continuing vulnerability. Poverty in this context is as per the United Nations definition: not just income poverty, but also the denial of choices and opportunities for a tolerable life.  Within the rural areas the worst poverty levels are found in Shiselweni region followed by Lubombo region.

1.3 HIV/AIDS

Swaziland is one of the highest HIV/AIDS infected countries in the world. More than one in three women attending antenatal clinics tested HIV positive during national sentinel surveillance study of 2002.  With an estimated national HIV prevalence above 30 percent (UNAIDS 2002), among adults aged 15 and over, it is likely that at least 115,000 persons are HIV positive in Swaziland today. By some estimates, over 50,000 adults and children in Swaziland have already died of AIDS by the beginning of the year 2000; leaving behind 35,000 AIDS orphans (Swaziland Govt., 1999). The whole society is vulnerable to HIV but the poor are least able to cope with the illnesses and associated costs. 

It is estimated that around forty percent of the people are unemployed. Agriculture has always provided a source of livelihood for rural people and has been a source of inputs for the manufacturing sector. Only forty percent of the homesteads produce enough food to meet their needs. The remaining poor produce less than what is necessary to meet the basic needs of life including food, health and basic education. 

The epidemic and poverty affects the people's livelihoods in a diverse and complex manner. These problems increase the levels of vulnerability, impact on asserts of households, affect policies, institutions and processes that influence livelihoods and social protections. HIV alone affects financial capital by increasing household expenditure and reducing the amount of income that a household would have otherwise had available.  HIV/AIDS and poverty have a two-way relationship. HIV/AIDS impacts on poverty and poverty increases the risk of HIV transmission and progression to full-blown AIDS.

A study conducted by UNICEF in 2002 indicated that there are an increasing number of children living with old, sick and poor parents and grandparents. It also revealed that more than 70% of the children living in child headed households received only one meal per day and that 46.5% of those children were not in school. 

In 2001, the government of Swaziland launched the Poverty Reduction Strategy Programme (PRSP) exercise, which has been marred by problems and slow pace in its development. To date some views from communities have been collected and the Government Task Force on the poverty reduction Strategy has conducted sector consultations. 

1.4 Governance

Swaziland has a dual system of governance characterized by the interaction of traditional systems and western models of governance with a bicameral parliament consisting of the House of Assembly and Senate as well as a Judiciary and an Executive. The traditional system of governance entails the chieftaincy and an advisory council. Parliament consists of elected and appointed members. The system of nomination and election is not open. The King rules by:

· Decree,

· Parliamentary order of 1978 and

· Order in council (takes over when parliament is not in session and is often the culprit in enacting oppressive laws). 

The King must accent for all bills passed by parliament. The coexistence of these two systems often gives rise to conflict.

The country gained its independence in 1968 and was ruled through a Westminster constitution, which was repealed through a King’s proclamation in 1973. This proclamation banned political parties, removed the bill of rights and dissolved parliament. The King assumed absolute power and ruled with a council of Ministers until 1978.

Efforts toward a new political dispensation have been tried since the mid 70’s and gained momentum in the early 90’s. In response to the demands for change and democratization the country embarked on a series of commissions namely: 

· Prince Masitsela commission

· Prince Mahalengangeni commission

· Prince Guduza commission

· Prince Mangaliso commission

· Prince David commission (latest 2002)

All of these commissions did not address the fundamentals of the issues, which are at the core of the country’s problems. Whilst millions were spent on these exercises, they were non-representative and their terms of reference were not permitted to address real issues.

The winds of change of the 1990s in neighbouring countries (Mozambique and South Africa) did not leave Swaziland untouched. The articulations of Trade Unions emanated leading to a 5 day stay away where by the whole country came to a halt.  During this period underground political parties un-banned themselves. The King commissioned yet another commission to draft the constitution in 2002, along the same patterns as the previous commissions.

The absolute nature of the King’s powers is susceptible to abuse and corruption/nepotism and at times it is used to threaten and bully people. In some instances it has worked against even cabinet ministers, whereby a junior officer may wield a lot of power by virtue of their proximity to the King. This situation has manifested itself in bad governance and the decay in the rule of law.

Swaziland remains relatively a closed society not meeting fundamental principles of democracy. Democracy is described as the political institution that enables citizens to influence the decisions affecting their lives and has oversight over the institutions implementing those decisions, (Clark) (2003:3). The Parliament of Swaziland has subordinate legislative authority because supreme legislative authority is vested on the king. So that even though Section 33 of the Establishment of Parliament Order of 1992 empowers both the King and Parliament to “make laws for the peace, order and good government of Swaziland”, there is no balance of power, Parliament has subordinate legislative authority. The King is able to influence the processes of Parliament and also the nature of decisions it takes. A recent example of this fact is the recent dismissal of Speaker to the House of Assembly through a directive that came from the king, (Times of Swaziland) (March 11 2004: 1). Similarly the judiciary has subordinate judicial powers as a result of the vesting of supreme judicial power upon the King by virtue of Paragraph 3 of the 1973 Proclamation. This fact was dramatically demonstrated on November 28 2002 when the then Premier announced that the Swaziland Government would not adhere to certain court judgments. These court decisions had the effect of declaring the exercise of the King’s decree making powers unconstitutional. This blatant disregard of the courts’ judicial authority not only had the effect of engendering a judicial crisis that still exists to date, but the total disregard of the legal and human rights of the individuals affected. 

Given the fact that parliament is an expression of the sovereign power of the people and the courts are the defenders not only of the fundamental rights and freedoms of the people but of democracy itself, it follows that where these are malfunctioning civil society suffers. This will not only be in failure to access rights but in using the state institutions and other means to promote democracy.

1.5 Poverty 

Poverty poses a serious challenge for the Government and the people of Swaziland. The country’s classification as a middle -income country also exacerbates the situation, as the country does not qualify for some grants and soft loans for poverty reduction. Though the GDP per capita is US$1,298, around 69% of the population lives below the poverty line, 70% of which live in rural Swaziland. Many households are denied access to food, energy, clean water, infrastructure and education.

The above situation is caused by various factors working in concert. These permeate institutional levels including government and civil society and the grassroots level.

At government level, the process of making policy and planning is overly centralized, not providing space and opportunity for communities and civil society to participate. Often policies put in place are not sensitive to the poor. The current budgeting allocation is skewed with uneven distribution of resources. Generally there is lack of discourse on poverty in the country and NGOs initiatives are sometimes viewed as competing with the national government initiatives

The Civil society level, which is predominated by NGOs, is viewed as lacking cohesion and sometimes duplicative in its efforts. There is a lack of understanding and analysis of the causes and dimensions of poverty in the country hence focus on welfarist and community development approaches with no interventions to address policy and other structural causes. There is need to link local problems and national policies and practice. With the outflow of bilateral and multi-lateral support, NGOs are experiencing decline in resources and many NGOs are closing down. These problems are further exacerbated by the lack of an NGO Policy to assist in the regulation of the activities of the NGO’s and the coordination of efforts on the ground to address the problems faced by the country. 

The community level is faced with problems of lack of accountability of the service providers (government, civil society and its own leadership) in planning and implementation of community projects and programmes. Some projects that have been brought to communities were not sustainable, as they did not empower the community members. Having alluded to the above problems caused by external actors, communities also have a dependency problem and lack the confidence and capacity to make their voice heard. Marginalized groups such as the elderly and the disabled are worst affected as most of the initiatives brought to the communities exclude them. In part due to poor organisation, communities have also failed to utilise community resources to fight poverty.

The NGO community has over the years played an important role in complementing government in service delivery to different communities. In the last decade, a significant decline in resources to support NGO has been observed. This has been characterised by an outflow of bilateral and multi-lateral support partially due to the claim that Swaziland is a middle-income country. This situation has resulted in a number of NGOs scaling down their programmes and some closing shop. This has had negative impact to a number of communities, particularly to vulnerable and marginalised groups.
1.6 Country's Development Strategy

 The National Development Strategy (NDS) articulates the national vision and the pertinent strategic areas for its attainment. The vision of Swaziland was developed in 1997 following extensive consultations as well as detailed analytical reviews of Swaziland’s social and economic performances since independence, challenges and opportunities were identified:

“By the Year 2022, the Kingdom of Swaziland will be in the top 10% of the medium human development group of countries founded on sustainable economic development, social justice and political stability”.  

To attain the vision the country was to rely on sustainable economic development; social justice; and political stability. Underlying the vision is the focus on the quality of life in the country.  The critical dimensions of the quality of life are poverty eradication, employment creation, gender equality, social integration and environmental protection.  These dimensions are, in turn, crucially linked to education, health and other aspects of human resource development. During the development of the national vision it was also observed that its attainment was dependent vibrant economy, good governance and human and social development.

In 1997, Swaziland was ranked number 50 among the medium human development group of countries in terms of the Human Development index.  It was in the bottom 26% of the same group of countries

2. The General Measures of Implementation

The government report covers adequately the issues under this section. However, the information has been overtaken by a series of events. A number of initiatives have been undertaken to remedy most of the constraints raised when the report was produced in the year 2000. Civil society has identified the following developments with regards to legislation/policy:

2.1Draft Children’s Policy 

A Draft Children’s policy to cater for the socio-economic issues of children particularly orphaned and vulnerable children has been developed by the Ministry of Health and Social Welfare in partnership with NGOs working on issues of child care and support. The draft policy covers extensively pertinent issues relating to health, education, care and support, recreation and development and other socio-economic needs of children. This policy reflects Government’s will and commitment to the implementation of the socio-economic and cultural rights of children, which are also stipulated in CRC.  

The overall objective of the policy “to protect the rights of the child and to guarantee the long-term physical and psychosocial development of children including orphaned and vulnerable children” incorporates fully the provisions of CRC. The key issues and policy statements raised include education, child protection, legal support, care and support, food security and nutrition, psychosocial support, health and socio-economic security. However, civil society notes with concern that since the draft was produced in 2003, very little has been done to make it part of the laws of the land.

2.2 The Draft Constitution of Swaziland 

The draft constitution of the Kingdom of Swaziland (2003) makes provision for laws that address the rights of the child aimed at guaranteeing that children are accorded special protection. The provision of section 30 of the bill of rights is yet another legislative measure by government to comply with CRC. For instance, Section 30 (6) provides that every Swazi child shall have a right to free education in public school at least up to the end of primary school within three years of the adoption of the constitution. Civil society notes with appreciation that even though the constitution has not been adopted, government has fast tracked this process through the “Universal primary education” for all by 2006. Subsidising school fees and ensuring that every Swazi child access school is one of the fundamental aspects of the right to education as stipulated in CRC. 

Even with the inclusion of children’s rights in the Draft Constitution of Swaziland, it is still evident that the government of Swaziland has not carried out any systematic or continuous review of legislation and it’s compatibility of domestic legislation, policy and practice with the convention. This is further evident in the fact that most policies and legislative instruments to address the problems of children are still in draft form.

2.3 Other Initiatives

Other initiatives to address the education issues as noted by civil society are the education grants set aside/used for payment of school fees for orphaned and vulnerable children. 16 million provided by the King’s Fund and 18 million fund from the same, yet not accounted for. There was no audit carried out hence one cannot say the money benefited children. 
With regard to school grants, the government, and in particular the school departments have been unable to clearly account for all the monies spent in these programmes. This suggests a lack of coordination on the part of government between the Ministry responsible and the school departments given the responsibility of implementing ensuring that the monies reach the intended recipients. There is no gender desegregated data available to see whether girl children, have been able to overcome the challenge of being retained in the school system despite problems such as teenage pregnancy and assuming the burden of caring for the sick in the various homes. In addition, a recent analysis of the 2004 national education budget done by the Federation Swaziland Employers and Chamber of Commerce (FSE&CC), Zodwa Mabuza shows that most of the education budget goes to the University of Swaziland which has far less students as compared to students in Primary and High Schools. It also remains unclear the criteria of selection of recipients of scholarships and grants for students especially to study outside of the country. 

 The lack of transparent budget analysis and comprehensive text of government spending on children makes it impossible to determine whether children’s economic and social rights are being implemented to the maximum of available resources.

2.4 Support of NGO’, FBOs, CBOs and UN Agencies

 Civil society notes with appreciation government’s support to various NGOs, FBOs, CBOs and UN Agencies in trying to address the plight of orphaned and vulnerable children. Partnership observed between the government and the stakeholders listed have resulted in a number of programmes that address the plight of the OVC. Programmes such as the establishment of Neighbourhood Care Points (NCP)
 and Lihlombe Lekukhalela (shoulders to cry on)
 at community level has helped alleviate the pain and suffering of the children through the provision of care and support. Civil society urges the government to continue the support and assist the stakeholders to expand such programmes. Of particular interest to civil society is the ability to maintain family, community and cultural traits by keeping the children within their communities and providing the support from within. 

2.5 Children’s Courts

Since the ratification of the Convention in 1995, civil society has been calling for the government to establish a children’s court however this has remained a dream for too long. With the dawn of each day, there are more cases of child abuse reported. This was further aggravated by the absence of a child friendly court however civil society notes much appreciation the recent beginning of operations of the first Child friendly court in the country due to the joint efforts of the government and various NGO’s working for the protection of the rights of the Swazi child. The challenge remains in ensuring the conviction of known perpetrators in crimes committed against children.  

2.6 Juvenile justice

The Reformatories Act of 1921 defines a juvenile as any person under the age of sixteen, and any person under the age of eighteen years whose classification has been expressly sanctioned by the Minister. The same Act goes to define a juvenile adult as any person between the ages of sixteen and twenty one years and any person whose classification as a juvenile adult has been expressly sanctioned by the Minister.

It is of much concern to Civil society that the government of Swaziland continues to use this grossly outdated law especially with its inconsistencies in defining juveniles in Swaziland. There have been no legislative changes to allow the administration of juvenile justice to be consistent with the provisions of the CRC since ratification.

Civil society notes with growing concern the continued disregard of children’s rights in regard to criminal justice. There are very few prisons in Swaziland as correctly alluded to by the government however since the ratification of this convention, the government has not done much to improve the situation. As it is, juveniles are kept in the same detention institutions as older and more hardened criminals. This has far-reaching implications o the life of the child especially since most ends up victims of sexual and other types of abuse from the older prisoners.

It is also a matter of much concern that there are no female juvenile justice institutions. Girl children are often detained in the same correctional service institution as older women.

2.7 Inheritance laws

The law governing inheritance in Swaziland is the Administration of Deceased Estates Act of 1912. Not only is this law outdated, it discriminates against children born out of wedlock and girl children. The Act states that children born out of wedlock do not inherit from their fathers but minor children are entitled to claim maintenance. In this regard, civil society notes with appreciation the attempt of the government to correct this abnormality of the law through Section 32 of the Draft Constitution. This section provides that the status of illegitimacy of children born out of wedlock is abolished. This is an indication of the government’s willingness to comply with the Convention however the provision needs to be domesticated and expressed in the local law before civil society can look forward to its implementation and be in a position to monitor its effectiveness to address the discrimination against the girl child in inheritance.   

2.8 Child Participation in policy formulation

There is a general absence of child participation in the formulation of policies regarding children. The effort of government to provide free education for orphaned and vulnerable children has been well received however children have not been consulted regarding the identification of deserving children and also their opinion regarding proposed changes to the school curriculum.

2.9 Children in Parliament

There is no child participation in the national parliament. The absence of the child parliament has led to the inability of the national legislation to represent the views of children and hence the delay in the formulation of child related legislation and policies to ensure the implementation of this convention. 

2.10 Public consultation

There has been no public consultation in any of the four regions of Swaziland since the ratification of this convention to ensure the effective implementation of this convention

2.11 Awareness -raising about the Convention

Awareness about the convention is extremely poor amongst both children and adults. The Convention is not a compulsory part of the school curriculum and thus not taught systematically in schools. Professionals and other organisations working with children receive no compulsory training on the convention and its implications for work with children. Information on the convention is not disseminated to parents, families or the general public. In addition, the convention has neither been simplified nor translated into the local language- SiSwati by the government. The lack of understanding of the concept of the rights of the child by the Swazi people poses a threat to the implementation of the convention particularly in relation to Swazi Law and Custom. There continues to be debates even in parliament about whether or not the rights of children exist within the Swazi context. This has an adverse effect on the spirit of the convention.  

While noting the recent efforts made, civil society remains concerned that domestic legislation does not fully reflect the principles and provisions of the convention and very little has been done to amend domestic legislation. Of critical concern is the fact that customary law continues to be applied in many situations (in relation to the girl child for instance) and in most cases is in contradiction with the principles of CRC. Civil society notes that even the draft constitution does not specify adequately the “age of marriage” and specifically the definition of a child (considering Swazi Law and Custom is still maintained as part of the recognised laws of the land)
. Cultural traits continue to undermine the provision of the convention 

The operation of the dual system of law creates uncertainty, and unenforceability of the law in certain situations where the two systems of law are in conflict, thus compromising the protection of girl-children from sexual exploitation. An example of this conflict of law is clear in the protection of children from sexual offences vis-avis the age of marriage. Under Swazi Law and Custom, readiness for marriage is determined by puberty/maturity whilst under general law a girl of 16years and a boy of 18years are said to be of “marriageable age”. Existing also under general law is the Women’s and Girls Protection Act of 1920 prohibiting any form of sexual intercourse by a man with a girl of any age below 16years. In this regard, civil society notes with disappointment that there is no designated Ministry responsible for the administration of this Act. The nature of this Act leads to the conclusion that the relevant Ministry would be the Ministry of Justice and Constitutional Affairs, however this is not the case. 

Furthermore, the government of Swaziland has done very little to sensitise the public about the existence of the convention and no civic education has been carried out to educate the public on the rights of children. The lack of understanding of the concept of the rights of the child by the Swazi people poses a threat to the implementation of the convention particularly in relation to Swazi Law and Custom. Also, dissemination of the convention inter alia translation to SiSwati, simplification and incorporation into the school curriculum has not been achieved. There continues to be debates even in parliament about whether or not the rights of children exist within the Swazi context. This has an adverse effect on the spirit of the convention.  

	Recommendations

· Adoption of the Children’s Policy and domestication of its provisions into the local legislation.

· Adoption of the Draft Constitution of Swaziland and the domestication of the provisions relating to children to make children’s rights are constitutionally protected.

· Coordination, monitoring and evaluation of funds for schools setting up a clear reporting mechanism and guidelines for awarding of scholarships.

· The construction of more prisons to allow for the separation of juveniles from adult prisoners and the construction of a female juvenile detention centre.

· The adoption of the Draft Constitution of Swaziland to enable the amendment of the Administration of Deceased’s Estates Act and to monitor the implementation of the changes at local level.

· The establishment of a Children’s Parliament to allow for the views of children to be heard and captured in local legislation.

· The wide dissemination of a translated convention to the public together with awareness raising campaigns.

· Incorporation of the convention into the school curriculum to increase knowledge amongst children.




3.
Definition of a Child

Age based legislation in Swaziland continues to be inconsistent and unclear especially with the operation of the dual legal system of law. This is of particular concern to civil society. A child is defined as a person under the age of 18 yet the age of majority remains 21. Also, under Swazi Law and custom, the definition of the child varies significantly from that in general law, which is made up of the common law and statutory provisions.  Under customary law maturity is not determined by age but by puberty which varies between individuals hence averaging between 14 to 17 years or less. Save the Children – Swaziland identified laws affecting children in Swaziland and noted that a child in terms of common law is any person under the age of 25 years. This age was reduced by statute to 21 years. 

3.1 Age of criminal responsibility

After the age of 7years, there is a rebuttable presumption of criminal responsibility. A boy below the age of 2 years is deemed incapable of the offence of rape. The Magistrate’s courts, in the absence of the children’s court are used as juvenile courts. It is preferred by the courts that juvenile offenders are not kept in police custody but are committed to the custody of their parents or guardians however, where necessary male juvenile offenders are detained separately from adult offenders however only one correctional facility exists for female offenders regardless of age. 

Civil society notes with disappointment that the situation has remained as is since the ratification of the convention in 1995. 

	Recommendations

· Synthesising of the various definitions of a child both under Swazi Law and Custom and General Law to provide clarity, certainty and enforceability of legislation regarding children.




4.
Civil Rights and Freedoms/general principles

Civil society agrees with the government report on the submission under this section particularly issues relating to law and policy, implementation and constraints. Concern is raised with regards to the submission that no legislative review has been undertaken and laws have not been amended. Customary law (unwritten) continues to allow manipulation of the situation and contributes to the discrimination of children on the basis of gender, disability and social standing of the family. Birth registration, inheritance and citizenship continue to impact negatively on children.  The following issues are of major concern to civil society:

4.1 Non-discrimination

Children in Swaziland still remain discriminated in all aspects based on poverty, gender, disability and other factors. The situation has little changed since the ratification of the Convention.  

4.2 Children with disabilities

Civil society notes with much concern the failure of government to provide adequately for children with disabilities. In the whole of Swaziland there are less than three schools that cater for disabled children being Siteki School for the Deaf, Mzimpofu and Ekwetsembeni Schools. Information received from the Federation of the Disabled of Swaziland (FODSWA) is that there is only one school for the Deaf in the Lubombo Region with grades 1 to 5
 only, there is no special tertiary level of vocational institution for the deaf, blind or physically disabled and that there have been less than five disabled graduates from all local tertiary institutions in the last five years.  With regard to government assistance, the organisation reports that it received only E5000 government subvention last year and that although the present Minister of Finance announced in the 2005 budget speech that government would construct vocational centres for the disabled, there has been no stipulation regarding where the budget for this would come from. 

There is also a lack of information on issues such as HIV/AIDS and other equally important information including the convention itself. In the formulation of the National Constitution, currently in draft form, there was no effort on the part of government to interpret the provisions of the constitution into sign language or Braille to enable the understanding and therefore participation of not only children with disabilities but adults as well. In addition, most of government buildings and public transport systems remain unfriendly to persons with disabilities.

The effort of government to include the rights of persons with disabilities in he Draft constitution is dully noted and appreciated by civil society. Section 31 (1) provides that persons with disabilities have a right to respect and human dignity and promises that the government and society shall take appropriate measures to ensure that those persons with disabilities realise their full mental and physical potential. In addition to this provision, sub-section 2 of the same section provides that parliament shall enact laws for the protection of persons with disabilities to enable those persons to enjoy productive and fulfilling lives.  

4.3 Economic, Social and Geographical Disparities

With the rural and urban divide clearly evident between children living in towns and those living in rural areas, there are serious concerns about the extent to which access to health, education and other services depends on social, economic and geographical factors. With regards to education alone, statistics reveal that fewer children access education in rural areas as opposed to urban areas and in addition to this, the quality of education made available in the rural schools is considerably less than that obtainable in urban schools hence very few rural school students get to be enrolled in Universities or other institutions of higher learning.  It is therefore clear that children’s enjoyment of their convention rights is highly dependent on their parent’s status and background and poverty continues to act as a cause of discrimination in this regard.

4.4 Refugee Children

Many aspects of the treatment of refugee children fail to respect their right to enjoy the convention rights without discrimination. There are concerns from civil society regarding their access to health care, education, food aid and financial support received from government. There is no report or information from government regarding their accommodation, food and other necessities. In addition, there is no mention of the rights of refugee children in the latest government attempt at legislation being the national constitution. 

4.5 Children in custody

There is no mention of how children in custody receive education, if at all, or any other form of training that may be used by them after the detention period is over. Despite the poor innumeracy and literacy levels amongst children in custody, these children do not enjoy access to education equally with those in the community. This is further exacerbated by the fact that children in custody have no statutory right to education and cannot access the full curriculum.  

4.6 Best interest of the child

The best interest of the child stipulates that all decisions, actions and matters concerning the child must consider the child’s best interest. The government report notes that the lack of understanding of the concept of the best interest of the child is a major problem and is compounded by the differences under general law and customary law. Civil society is concerned that even after 10 years of ratification; the best interest is still not well understood. Of particular concern to civil society is the following:

i. Swaziland initiated in January 2004 the ART programme that targets 13,000 HIV/AIDS patients on ART by the end of 2005. The Ministry of Health and Social Welfare has developed a rollout plan. According to the 3 by 5 action for 2005 (February 2005) report, the current situation reflects that by the end of December 2004, 295 children received ART representing 5% of the total cases enrolled in the ART programme. Civil society’s main concern is that the number should at least increase to cover 30% - 40% of the enrolment. 

ii. The Inheritance laws and Administration of Estates Act discriminate between girls and boys. This Act of 1902 is also outdated and does not meet the human rights requirements. Increased cases of property grabbing are proof that the law is silent on the protection of children against property grabbing.

iii. The Child Protection Unit within the police service is a major positive development for child protection; however, there are very few convictions than the number of cases reported (SWAGAA Cases) and the Officers often complain of the lack of resources such as motor vehicles and trained personnel to carry out the duties associated with child protection.

Citizenship acquisition remains a prerogative of the males; women cannot pass citizenship to their children, especially where the child is born out of wedlock and the father is a foreign national. The Draft Constitution has failed to rectify this discriminatory law. Section 44 (4) provides that where a child born out of wedlock is not adopted by its father or claimed by its father by Swazi Law and Custom and its mother is Swazi, the child shall be a Swazi citizen by birth. Children born out of wedlock with a Swazi father automatically assume Swazi citizenship.

iv. Social Welfare issues 

Maintenance of children remains the biggest problem faced by women and children in Swaziland. The department of Social Welfare continues to struggle with scarce resources and lack of capacity to deal with the increasing claims for child maintenance by mothers. A study commissioned by WLSA (Maintenance in Swaziland: January 1992) revealed that whilst many claims for maintenance are made to the Social Welfare Office, few are successful as the men promise to pay but do not. The lack of proper government support for Social Welfare has continued to limit children’s access to maintenance. Another critical issue in this regard is the absence of a national legal aid system as many women are denied access to the Magistrate’s courts to further their claim for maintenance against the father’s of the children. This situation has not only continued but has worsened since the ratification of the CRC in 1995.   

v. The report states that there is no child counselling for child victims of abuse, the major concern is that civil society’s effort has not been acknowledged as Swaziland Action Group Against Abuse (SWAGAA) and the work that has been done by this organisation to counsel child victims of abuse and further prepare them for court cases. This is an indication that consultation and cooperation between government and the non-governmental sector is piecemeal and ad hoc. Other stakeholders also provide this service hence the inaccuracy of the report is noted.

4.7 Right to life, survival and development

Urban – Rural disparities still exist. 70% of the country’s population live in rural areas facing the brunt of poverty. Child poverty has steadily increased in recent years with the emergence of HIV/AIDS and the increasing cases of property grabbing and child headed homes. Recent studies suggest that by the year 2010, there will be 120 000 orphans as a result of HIV/AIDS.

There is serious concern about the impact of poverty on children’s enjoyment of the rights under the convention. Poverty remains associated with a number of indicators of a child’s wellbeing which are a cause for concern including mortality, accidents, neglect and abuse, teenage pregnancy, poor housing, homelessness, educational attainment, smoking, suicide and self-esteem.

Children in rural areas still have very little access to information on life skills, HIV/AIDS, Care and support, career guidance and legal protection while this information is easily available in urban areas. Also, there is a difference between in school and children out of school – out of school children cannot access information at all unless they are part of some organised formation which enables them to access information regarding HIV/AIDS and other useful information.

Civil society notes with appreciation governments efforts in collaboration with certain non-governmental organisations and United Nations agencies such as UNICEF to alleviate child poverty by providing food, shelter and education for children in rural areas living in situations of poverty and vulnerability due to HIV/AIDS and other factors. However it is important for government to undertake all necessary measures to accelerate the elimination of child poverty in Swaziland. 

4.8 Right to Life

The rate of suicide amongst young people is a growing cause for concern. Factors that have been reported include poverty and hardship, unemployment and other such causes that result in the feeling of hopelessness amongst young people thus leading to suicide.

Abortion in Swaziland still remains illegal except where allowed by law. The Draft constitution continues to entrench this right to life through the provisions of Section 16 (5). In addition, the death sentence shall not mandatory as provided in sub-section 2 of the same section. 

4.9 Respect for the views of the child

Attempts to involve children in decision-making processes at government level and throughout their lives remain piecemeal and the respect for the views of children is not built into legislation and policy concerning children. For example, whilst the effort of government to provide free education for orphaned and vulnerable children has been well received, children have not been consulted regarding the identification of deserving children and also their opinion regarding proposed changes to the school curriculum.

There is no child or youth participation in the national parliament. The absence of the child or youth parliament has led to the delay in the formulation of child related legislation and policies to ensure the implementation of this convention. 

There has been no public consultation in any of the four regions of Swaziland since the ratification of this convention to ensure the effective implementation of this convention.

	Recommendations

· Construction of Vocational centres, schools and other learning institutions for children living with disabilities and the ensuring of improved access to public buildings and services.

· The formulation of policies to ensure the participation of children in decisions affecting their lives and development such as with regard to the identification of orphaned and vulnerable children.


5. Civil Rights and Freedoms


5.1 Access to appropriate information

Children and young people express frustration and difficulty accessing information about their entitlements, and general advice and information on subjects relating to health information and training opportunities.

5.2 Protection from torture or other cruel, inhuman or degrading treatment.

Civil society notes with great appreciation the recent accession by the government to the Convention Against Torture (CAT) however corporal punishment is still administered to students in schools around the country. The government report on the implementation of the convention alludes to this disturbing fact with the reporter mentioning the number of strokes administered and the type of cane to be used in the administration of such punishment to students. This is directly in contravention of the provisions of this convention in relation to torture and other cruel, inhuman or degrading punishment. 

	Recommendations

· Ensuring the increased availability of information pertaining to children.

· The development of other methods to punish children other than corporal punishment in compliance with the Convention Against Torture ratified in 2004.




6.  Family Environment and Alternative care 

The situation of the family environment has over the last few years become neither conducive nor supportive hence the need for alternative care. Issues of HIV/AIDS and poverty, which have rendered many families and communities unable to provide the necessary care, have further exacerbated this. The government Ministry that was tasked with the provision of alternative care was that of Health and Social Welfare through the welfare department, however this department has not been able to carry out this function as the social welfare department is faced with problems such as lack of capacity, human resources, infrastructure and other necessary implements that would enable the successful carrying out of this function. Since the ratification of the Convention in 1995, there have been little or no efforts on the part of government to improve this department hence the problem of the increasing mushrooming of orphanages that are not regulated by law nor monitored to ensure that the children staying there do not become victims of physical, sexual and other abuse which form the basis of the child’s removal from his/her home in the first place.

7. Basic health and welfare

7.1
Children with Disabilities

Despite various initiatives by some non-governmental organisations and institutions working with children, not all disabled children in Swaziland receive the care, education and training they require to ensure dignity, promote self-reliance and facilitate their active participation in the community, as required by article 23 of the convention.

Additionally, the different definitions of disability and poor coordination between Ministries departments of health and education have serious implications on the extent to which children with disabilities enjoy their rights to support and other services. Studies suggest that the lack of consultation with children and young people with disabilities has resulted in the lack of protection of children and youth with disabilities against abuse of all forms and shows a lack of respect of the views of children and youth with disabilities. In this regard, there is need to government to formulate policies and laws that will incorporate the views of children and young people with disabilities to ensure complete protection and implementation of this convention.

7.2 Health and Health services (Article 24)

There have been difficulties on the part of government with regard to the guaranteeing of medical health services to children in the rural areas. Whilst there have been attempts to increase the number of clinics in the rural areas, the challenge still remains with regard to access (both in terms of distances and costs) and the availability of medicinal drugs once the geographical challenges have been overcome. There are other programmes and initiatives by the government directed and children and the youth to address issues such as HIV infection in schools including the Swaziland National Aids Programme (SNAP), however difficulties in implementing the Strategic Plan for this programme suggest that it is only focusing on children living in the urban areas whereas the impact of HIV and Child Abuse are felt throughout the Kingdom regardless of geographic location. However, government provides free immunization for children less than 5 years on a yearly basis. 
7.3 Teenage pregnancy and teenage parents
Since the ratification of the Convention on the Rights of the Child, the problem of teenage pregnancy in Swaziland has not decreased and has been the leading cause for the dropout of many girl-children in schools. The Community Health Survey of 2002 reflects that23% of pregnant mothers in Swaziland is teenagers. This shocking state of affairs is further shown in another study on Teenage Pregnancy conducted in the Manzini and Lubombo regions in 1995 by Mr. Almon Mkhwanazi revealing that a majority 92.2% of the pregnant girls participating in the study fell pregnant whilst still in school. There are various other studies that have been conducted on the same subject and all present a grim picture of the magnitude of the problem in Swaziland.

Civil society notes with concern that there is still no clear policy about what it to happen to the future of these girl-children. Many questions are still left unanswered regarding whether these girls should be accepted back into the school system after giving birth to their children or that they should stay home and look after their children. Often there are no resources left to allow the girl-child to return to school however there are no vocational centres that could assist in helping such victims of teenage pregnancy to develop some skills through which they could earn a living. It has been shown through a study conducted by Magagula and Nsibandze (1993) that family life education programmes were viewed by 65% pilot school children and 55% non-pilot school children as one of the ways of reducing teenage pregnancy as the programme made children aware of contraceptives should the need to prevent teenage pregnancy arise.  

	Recommendations

· Policy to provide a standard definition of the meaning of disability.

· Establishment of a Coordination Unit between the implementing Ministries with regard to Education and Health and Social Welfare.

· Policies to address teenage pregnancy in schools

· Construction of Youth Centres to implement programmes developed to keep children busy and educating them about teenage pregnancy, HIV/AIDS and other issues of relevance and importance. 


8. Education, Leisure and Cultural Activities

8.1 The right to education (article 28)

Some groups of children experience difficulties in accessing education of the same quality as those of others in the same age group. Children living in rural Swaziland, children living with disabilities, refugee children and children in custody face particularly difficulties. 

Civil society notes with much appreciation the inclusion of the right to education for all Swazi children in the national constitution. Section 30 of the bill of rights is yet another legislative measure by government to comply with CRC. For instance, section 30 (6) provides that every Swazi child shall have a right to free education in public school at least up to the end of primary school within three years of the adoption of the constitution. Civil society notes with appreciation that even though the constitution has not been adopted, government has fast tracked this process through the “Universal primary education” for all by 2006. Subsidising school fees and ensuring that every Swazi child access school is one of the fundamental aspects of the right to education as stipulated in CRC.
8.1.1 Access to higher education

Due to the urban- rural disparities in access to and quality of education, most students able to attain higher education are urban school educated. The fact that the English language has been made a pass/fail subject and a pre-requisite for entry into the country’s institutions of higher learning has been raised by both parents and students alike as a cause for concern.

The government of Swaziland has however afforded many Swazi children the opportunity to attend institutions of higher learning through the provision of government scholarships repayable upon completion of studies. Some students have been granted scholarships to study in countries other than Swaziland however many have not re-paid the money to government and government has not been able to recover the outstanding amounts as most are absorbed into the private sector where government cannot monitor the repayment of scholarships awarded. There is need to government to come up with strategies to ensure the repayment of scholarships to enable more students to access higher education.

Additionally, the civil society analysis of the 2004 budget shows that the University of Swaziland receives a larger chunk of the education budget as compared to primary, high schools and other vocational training institutions and colleges.  The concern raised here is that the University has a significantly fewer number of students as compared to the other institutions of learning.

 8.2 Aims of Education (article 29)
8.2.1 Narrow curriculum

Civil society notes with concern the narrow nature of the school curriculum in Swaziland. Most schools emphasise on intellectual subjects such as accounting, geography, English literature, history and others and little attention is paid to technical subjects such as woodwork, metal work, handicrafts, technical drawing and other subjects that would enable to student use his/her natural talents and artist abilities. 

Some school subjects are still the preserve of male students and others those of female student. Examples of these include woodwork, technical drawing and metal work for males and food and nutrition and needlework for female students. The government has done little since the ratification of the convention to review the school curriculum to correct this gender bias in school subjects. Some civil society organisations working with children especially in relation to education have tried to initiate programmes to help students choose subjects that will enhance their talents and also encourage girl-children to take up subjects previously preserved for boys such as mathematics and science subjects.

It is suggested in this regard that the principles and provisions of the convention should inform the teaching structures. In addition, measures should b put in place to ensure that in improving the school curriculum, the opportunities for children to experience a broad range of subjects and activities is not diminished.        

8.3 Right to play, leisure, recreation and cultural activities.

8.3.1 Play and leisure

There is generally no statutory recognition of a child’ rights to play and no comprehensive strategy on leisure in Swaziland. Civil society notes with concern however that there are few recreational facilities available for children in Swaziland, especially those living in rural areas. The few existing youth centres are in the country’s major cities however even they lack the proper facilities to ensure the full enjoyment of a child’s right to play. In addition, concerns of safety have been raised with regards to these centres however in the years since the ratification of this convention, the government has done very little to improve the situation.

8.3.2 Cultural activities

With regard to cultural, children are allowed to participate in the country’s major cultural activities. Young girls/maidens attend the annual “reed dance” or “umhlanga” where they converge at the royal residence and are divided into special groups according to their ages. They then walk distances to pick reeds, which are then taken back the royal residence and later used to repair the traditional courtyard surrounding the royal residence. This activity culminates in a colourful dancing event where the young maidens engage in traditional dances before the King and other members of the royal family and interested individuals.

Young boys take pride in attending the annual “lusekwane” and Incwala ceremonies. During the lusekwane ceremony, young men and boys collect reeds known as “lusekwane” which are delivered to the royal kraal. During the incwala ceremony, the young men and boys weed the King’s fields and thereafter the young regiments engage in traditional dancing and are joined by the King.  

Children are not forced to participate in these cultural activities instead most take pride in attending them as they are associated with one’s cultural identity as a Swazi. It is noted however that in some chiefdoms, the families of young boys and girls who do not attend these cultural ceremonies are subjected to a certain fine that may range from one beast to a certain amount of money determined by the Chief of the area at his own discretion. The lack of a guiding document stating the fine that may be payable by the family of a child who has not attended such an occasion opens up the opportunity of abuse of power by the Chiefs in terms of the imposition of fines.

	Recommendations

· Provide Vocational Training in rural areas specific to the environment in which the child is growing.

· Develop clear guidelines on fines to be paid by a child’s family where the child has failed to attend a cultural activity.


 9. Special Protection Measures 

9.1 Protection from drug abuse (article 33)

The abuse of alcohol and drugs amongst children and young people has dramatically increased in recent years. The Liquor Licensing law stipulates that children below the age of 18years cannot enter places where alcoholic beverages are sold or be sold cigarettes and other intoxicating substances or drugs however it is of concern that there are no proper monitoring mechanisms to ensure that young children do not access such. 

	Recommendations

· Review and amendment of child maintenance law to allow for the provision of maintenance to children. 

· Review laws on Child labour.
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The Shadow Report Core Team

CANGO

The Coordinating Assembly of NGOs

WLSA


Women and Law in Southern Africa - Swaziland

SWAGAA

Swaziland Action Group Against Abuse

FLAS


Family Life Association of Swaziland

LDS


Lutheran Development Services

SC


Save the Children - Swaziland

WVI


World Vision International - Swaziland

CN


Care Nakekela

ZWO


Zondle Women’s Organisation

WUS


World University Services

SWAPOL

Swaziland Positive Living

COSPE

Cooperation for the Development of Emerging Countries
AMICAAL
The Alliance of Mayors Initiative for Community Action on AIDS at the Local Level
UNICEF

United Nations Children’s Fund

RC


Red Cross
SACRO
Swaziland Association of Crime prevention and Rehabilitation of Offenders 
SHAPE

Schools Health and Population Education 


FODSWA

Federation of the Disabled in Swaziland
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The Child Protection Network

OVC Task Team: Prime Minister’s Office

Deputy Prime Minister’s Office

Ministry of Health 

Ministry of Economic Planning

Ministry of Education

UNAIDS

UNFPA

FAO

WFP

FLAS

SASO

SWAPOL

SOS Children’s Village

Salvation Army

Lutheran Development Centre

Rural Health Motivators

Coordinating Assembly of NGOs

SWAGAA

Care Nakekela

World Vision

Orphanaid

Red Cross 

Zondle Women’s Organisation

Ayibuyimbeleko Shewula

Moya Centre

US Peace Corps

� Neighborhood Care Points are community based points or place where volunteer care givers come together to provide care, love and support to children particularly orphaned and vulnerable children. At this point children access food, health, psychosocial support and informal education.


� Lihlombe Lekukhalela is a group of community members who are elected by the community to be local child protectors. Children report cases of abuse. Their duty is to prevent child abuse and sensitize community members about the same. 


� Swazi law and Custom is not codified. All issues arising are addressed using the discretion of the elderly people. 


� Grade 1 to 5 mean only the first 5 years of schooling, does not complete primary school education
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