NON-GOVERNEMENTAL REPORT ON THE APPLICATION OF THE CONVENTIONS FOR THE RIGHTS OF THE CHILD IN ARGENTINA

Argentine Association for the Rights of Childhood and Adolesence

[image: image1.png]LO/ g o) .
Yg\,\/ colectivo

(4]
1 A - dere_chos « Infancia
)y ’ J 1 )\ y adolescencia




I. INTRODUCTION

We hereby present the third non-governmental report on the application of the conventions for the rights of the child (from now on CRC) in Argentina. 

It is 20 years since the approval of the CRC. This instrument is observed to have penetrated in various application areas and nobody now puts its supremacy into question, as opposed to what happened in the first reports.

This legal predominance, however, does not translate into reality. Although there have been important legislative adaptations in different children rights areas –both at a national as well as at a local level– and administrative organisms have been created and modified, there are still impotant rights violations that persist.

In this report we will give an account of these infringements that in many cases are related to the same kind as those of adult rights violations, while in others we point out children’s rights being specifically affected. 

The economic and social situation of our country is not the same as the one undergone when the previous report was delivered in the year 2002. Argentina had been through one of the worst crises in its history, with an overwhelming increase in poverty in general, with some regions having 70% of its children living in poverty conditions, half of whom were destitute. This situation improved due to an economic stability that began in 2002 and lasted until the end of 2007. From then on various specialized centres, universities and specialists agree that poverty is on the increase but, unfortunately, our official and widely questioned statistics organism, INDEC (National Institute of Statistics and Census), does not account for that, resulting in the impossibility to have access to fundamental information for public policy-making. Even considering what was previously stated, a piece of information that makes a distinction between the situation in the previous report and the present one is the continuing inequity of income distribution. The marked economic growth experienced by the country is still being unfairly distributed. 

Another type of rights infringement that particularly concerns us is the one in which children are directly affected: violence, especially institutional violence, in places where their rights should be protected. The report gives an account of it.

In order to facilitate the Committee’s job, we will send the recommendations made alongside other organizations which have also presented reports before the Committee. 

Compliance with the Committee’s recommendations stated in the 31st session period (CRC/C/15/Add.187, 9 October 2002)

“12. The Committee urges the State party to make every effort to address those recommendations in the concluding observations of the initial report that have not yet been implemented and to address the list of concerns contained in the present concluding observations.”

We have noted that the observations precribed by the Committee have not been a source of deep concern nor that the supplies for public policy-making have been provided.

Legislation. “15. The Committee is concerned that the current law regarding children, Law N°10.903 (Minors Protection Law), may refer to 1919 and may be based on the doctrine of “irregular situation” whereby children may be subject to legal protection. ...In addition, the Committee observes that, frequently, provincial legislation does not abide by the regulations and principles of the Convention”.

Although the enactment of Law N° 26.061 for the Comprehensive Protection of Children and Adolescents meant a great advancement, as can be inferred from this report, the Criminal Regime for Minors –Law 22.278– continues to exist and proves to be a true reflection of the “doctrine of irregular situation” counter to the CRC, as the Committee indicated in prior observations.

Coordination. “17. Despite taking note of the work carried out recently by the National Board of Minors and Family Affairs to improve coordination as well as creating supervising teams in 17 provinces, the Committee regrets that its previous recommendation to improve coordination among different mechanisms and institutions in charge of promoting and protecting children’s rights (ibid., par.15) has not been followed thoroughly, and that there are still no comprehensive, clearly defined children rights policies in the State nor an action plan to apply the Convetion”.

“18. The Committee reaffirms its prior recommendation (ibid.) that the State should adopt a wide criterion to apply the Convention, paricularly:

a) Improving coordination among different mechanisms and institutions in charge of promoting and protecting children’s rights;

b) Strengthening its children rights policy and elaborating a nationwide action plan to apply the Convention with, which should be prepared by means of an open, consultative and participative process”. 

Although Law 26.061 created the Federal Council for Childhood, Adolescence and Family Affairs, the latter has not yet developed the number of duties stipulated in the law, which are in line with the Committee’s observations. At this point, it is substantial to indicate that, since Argentina has undertaken a federal system of government, provinces keep the faculties that are not delegated to the nation. It is due to this that a large part of infancy policy is left in the hands of province jurisdiction. In spite of that, the federal state keeps the legal authority to ensure the effective fulfillment of the rights of children and adolescents. Chapter III of this report shows rights infringement in numerous Argentine provinces. 

In this sense, federalism should not prevent the National Government from becoming responsible for the serious human rights violations occured in Argentine provinces
.

As regards the National Action Plan, we regret to see the exceeding delay on the part of the succeeding actors that were to formulate it: a special unit within the Ministry of Social Development, then the Department of Human Rights, and last, the Department for Childhood, Adolescence and Family Affairs which has recently formulated it.

Resources destined for children. “19. The Committee expresses its concern about the fact that budget allocation for children remains insufficient to cater national, provincial and minicipal priorities as fas as the promotion and protection of child rights are concerned and also to eliminate existing disparities between rural and urban areas, and in some of  the urbanized areas in Buenos Aires particularly, in terms of public services for children...”.

“20. Considering what is stated in article 4 of the Convention, the Committee encourages the State to:

a) Revise economic and social policies and budget allocation so as for most of the available resources to be alloted to the promotion and protection of child rights at national, provinial and municipal levels, especially in the areas of health, education, social welfare and safety, as previously recommended (ibid., par.16);

b) Determine the proportion of the resources destined to children in the national and local spheres so as to evaluate the effects of the expenses spent on infancy matters”.

For the first time, the Ministry of Economy and Unicef have estimated the total amount of public funds alloted to childhood and adolescence in Argentina (5.7 % of the GDP in 2002), an unpredecented technical advance in the country. Unfortunately, this study was either discontinued or not made public.

Later, the Community Service Office of the National University of Córdoba presented a survey on Public Investment in Childhood and Youth, carried out by the econimist Pompilio Sartori. Buget analysis showed that 1,604 pesos were spent per child, and that this number rose to 2,516 in 2007. However, this increase is only superficial since the first figure represented 36.17 per cent of Total Public Expenditure, while in the second it meant 32.36%
.

Independent Monitoring. “21. Although the Committee takes note of the existence of an Ombudsman, its concern is the lack of a general national mechanism in charge of, on the one hand, periodically monitoring and evaluating the advances made in the application of the Convention, and on the other, of being authorized to receive and tend to reports filed by children. It also acknowledges that the Comprehensive Protection Bill for the rights of the child and adolescents –pending approval– includes regulations for the creation of a position of Public Defender of Children . 

Finally, the position of Defender of the rights of Children and Adolescents was created by law 26.061 Chapter III and ss. Up to this day, it remains to be appointed. 

The validity of the military dictatorship criminal regime 

The Committee’s recommendation

“5. Family enviroment and other types of tutelage. Children deprived of a family

40. The Committee expresses its deep concern about the fact that Law N° 10.903, from1919, and Law N° 22.278, which are still valid and are based on the doctrine of “irregular situation”, do not make a clear distinction,  insofar as legal proceedings and treatment goes, between children in need of care and protection and those in violation of the law”. 

The committee has also expressed its concern about points 41 and 62 of the final observations and has recommended to proceed on a modification of the Minors Protection Law and of the criminal regime. The former was repealed and in its place, the law for the comprehensive protection of childern and adolescents was inacted. Sadly, the minors criminal regime (law 22.278), has not been modified yet.

A special remark on the recommendation of point 62 d)

“d) Resort to imprisonment, even preventinve imprisonment, only as an extreme measure, for as brief a  time as possible and no longer than the period established by law, and guarantee that children always be separated from adults;”

In this respect, Argentina still has 5 youths sentenced to life imprisonment for felonies committed as minors, more than 13 years ago. These cases have been reported before the ICHR where the State committed itself to the unsuccessful friendly solution (pending congressional approval) of a new criminal regime. The cases are in the process of being accepted by the International Court of Human Rights.

	General application measures (Article 4) and basic health and welfare (Articles 24, 26 and 27)


II- SOCIOECONOMIC FRAME AND SITUATION

After overcoming one of the worst crises in its history –when by 2002 half of the population fell into poverty, unemployment rose to over 20% and child mortality increased– Argentina began a recovery process that resulted in a 50% GDP over a five-year period, a registered tax surplus in 2007 by the national State almost three times higher that that of 2003
 and the achievement of the Central Bank that same year of reaching a record amount of resources of over 37,000 million dollars. Never before had the country experienced such a speedy economic growth-cycle. In foreign commerce, exportation incomes grew over 50%
 between 2003 and 2006, and areas such as agriculture and livestock made historical progress in their expansion. The soy-planted fileds in these three years increased to 2.7 million hectares and, in 2005, cattle-meat exportation reached a record 760 thousand tons over the lat 15 years
.

There was also a significant decrease in poverty, which went from a 47.8% of the total population in 2003 to 26.9% in 2006
, thus freeing more than 7 million people from that condition. Though with figures comparatively graver, the group of minors under 18 years of age was also favoured by this process. In the beginning of the period, 65.4% of them were below the poverty threshold and by the end of 2006, it had lowered to 40.9%
. According to these values, in Argentina, poverty affects more than five million children and adolescents
. 

Therefore, an evident and favourable advance is acknowledged regarding the socioeconomic conditions of the population, though it would be necessray to consider how and among whom this welfare has been distributed. In the time from 2003 up to 2007 we note that 30% of the wealthiest population has seized 62.5% of the generated income, and that 40% of the poorest population had access to 12.8%
. On the other hand and parallel to this, the economy experienced a sustained price increase with inflation surpassing 40% during that time, having a strong impact on the field of food supplies.

The twofold impact of exclusion on adolescents. When comparing numbers, these show that there has been a greater exclusion impact among children and adolescents. This situation worsens in more neglected regions and also among the youngest children.

What must also be pointed out is that, although INDEC has recently incorporated a section on its web page with specific infancy indicators, the latest statistics this organism offers refer to the end of 2006 and are not separated following an age-limit criterion, which, apart from giving outdated data, makes it impossible to adjust specific variables that refer to childhood and adolescence exclusively. As will be shown further on, this has forced us to investigate and resort to other sources and to restrict our analysis to the whole range of variables that we have found for the years following 2006.

The statistics for the second semester of 2006 reveals that poverty affects those under 18 years old 1.5 times as much as it does the entire population, almost twice more than the impact on the age group of 23 to 64 year-olds and 3.7 times more than it affects the 65+ group
. These gaps are recurrent at a national level in the group under 14 years old, but they become worrying when we make comparisons between regions. For adolescents in this age group who inhabit the Argentine Northeast, poverty has an impact five times larger than it does on the 65+ group throughout the country, and three times as much as those of the same age group living in the City of Buenos Aires. The values for  the group under 14 years old in the Argentine Northwest are only a little below the former. 

It can also be observed that, while poverty for the total population experienced a drop of 44% between 2003 and 2006, for minors under 18 it decreased 37%
 and among minors under 14, it decreased 36% at a national level. The less favoured were, again, the northeastern and northwestern areas of Argentina where the decrease in poverty levels for those under 14 years of age was 20% and 28% respectively, with figures that reach half of the national figure.

Unfair distribution. There has not been an equal coherent income and welfare distribution for the entire population which resulted from the economic height of the last years. The areas that have historically been neglected remain in that condition and are the ones (as we will see later) that show the worst indicators in the country. In 2003, the number of indigents under the age of 14 who lived in the Argentine Northeast doubled those of the City of Buenos Aires, and the gap broadened in the following three years, until it tripled by 2006. In the Northwest, the difference also became larger, reaching two to two and a half times the number of  Buenos Aires. 

What must also be considered is that impoverishment and indigence rates come from estimations realized by INDEC from the Retail Price Index (RPI), and that there are serious allegations of manipulation of figures carried out by the National Executive Power, after having been ordered to intervene this organism in January of 2007. A person is considered poor when he cannot meet the income established by the Total Basic Basket; and a person is considered indigent when he cannot afford the cost of the Basic Food Basket. In both cases values are determined by INDEC, based on the RPI estimation done monthly.

It is therefore necessary to adjust the values that result from INDEC estimations in the light of other sources that can provide real data on income levels. According to this organism, the Basic Food Basket (BFB) for a family of four (father, mother and two children) is 458 pesos and the Total Basic Basket (TBB) reaches a total of 1033 pesos
.

This official organism stipulates that indigent people are those that inhabit homes with incomes that are below the BFB (who do not meet their nurishment needs) while the poor are considered people who cannot meet the TBB. Thus, according to official estimations, 13.9% of the Aregentine population is poor and 4% indigent
. 

This implies that any variation in the income parameter taken as a measurement will immediately result in a new poverty index of the population. If the reference were the Minimun Vital and Mobile Wage, agreed upon in August 2009, whose value reaches 1400 pesos
, the population below the line of poverty would be greater than what the official estimates. The same would happen –and the gap would be broader– if we compared the TBB with the average salary of the registered private wage-earners which, according to the Nation’s Ministry of Employment, escalates to 2736 pesos
. Similar differences arise when the contrast is viewed in the light of the collective employment agreements that the State recognized in 2008. At this point, the agreement with unions was for incomes to range between 1690 and 4178 pesos, which results in an average of 2934 pesos for workers, achieved through these negociations
. Specialized workers in the field of metallurgical, automobile and plastic industries exceed the 2000 pesos in their minimum wage as stated in the agreement
.

According to different private consultancy estimations, poverty in Argentina affects more than 30% of its population and indigence more than 10%. They understand that the underestimation of the Retail Price Index that INDEC uses offers a view of poverty three times lower than the real one. 

Family allowance and social programmes. Wage-earning jobs function as an indirect mechanism that provides benefits and ensures basic rights to employed heads of the family (and, because of them, their children).

With a formal registered employment, the wage-earner receives a family allowance per child, which ranges from 91 to 180 pesos per month. Those who earn between 3600 and 4800 pesos receive 91 pesos per child, those earning an income between 2400 and 3600 pesos have access to 136 pesos per child and the ones who earn between 100 and 2400 pesos recieve 180 pesos per child which is the highest range in the scale
. The ones that earn over 4800 pesos are excluded from this benefit
. Likewise, workers who have children with special abilities recieve allowances of 360, 540 and 720 pesos per child accoring to their income within the salary range previously stated.

Registered employment also ensures the worker with an access to health services through social security (which benefits the whole family)and with an obligatory pension contribution that functions as insurance and as a future guarantee.

Until the end of this report, informal workers did not receive any income for their children which, added to the grave job conditions of depravation and irregularity, gave rise to a gap and a situation of perverse inequity in relation to registered employees. 

Universal allowance and unregistered employment

Having put forward this situational framework in which five million children are impoverished and, among those, more than a million and a half remain below the line of indigence
 , it seems necessary to observe what public policies are applied by the State to cater the needs of areas that continue to be excluded and that lack the full exercise of their rights.

Presently, unregistered employment throughout the country is estimated to reach 36.4% affecting more than 3 million workers. One can appreciate the level of exclusion entailed in unofficial employment and the direct impact it has all across the group of children and adolescents
. The recent approval of the Universal Child Allowance by the National Executive Power seems timely insofar as it allots a subsidy of 180 pesos per child of up to 18 years old to “groups of families that are unemployed or are part of the informal economy”
. In virtue of all the aforesaid and of the territorial gaps that characterize exclusion in Argentina, there can be no delay when it comes to tending to social emergency. We also consider that once passed, the application of this allowance must necessarily have a universal, immediate reach.

With regard to the measure itself, we note that the allowance per child (180 pesos) rises to the same value earned by a registered wage-earning worker who receives a monthly income below 2400 pesos. As far as its reach and limitations, this allowance is given for up to a maximum of five children per family and plausible beneficiaries are the unemployed and unregistered workers that earn a salary below minimum vital and mobile wage (1400 pesos). Another requirement needed to have access to this benefit is that parents or tutors must have certification of a fulfilled vaccine plan for children under 5 years of age, and for those between five and 18 years old they must prove attendance at a public educational establishment.

As it has been pointed out, according to estimates of alternative income, the values calculated by INDEC of basic and total baskets would not be effective enough for a family to cease being indigent and poor. Following these comparisons, the minimum vital and mobile wage of 1400 pesos is not a valid reference either and, otherwise, would be also functioning as an exclusion barrier as regards the condition needed to have access to the Universal Child Allowance.

On the other hand, it is also necessary to say that any public policy that does not aim at a real categorical income redestribution through employment, with all the corresponding guarantees and rights, will work as a palliative but not as an effective mechanism to eradicate exclusion which will otherwise persist. 

In at least four of the most important cities in northern Argentina, unregistered employment represents 45% of wage-earners; in other seven major urban centres in the rest of the country this figure exceeds 40% and in ten others more than 30% of wage-earners work under such conditions
. The average income for a registered employee almost doubles that of the unregistered one, a gap which has had practically no variation between the beginning of 2004 and the end of 2007
 . I comparative terms, 45% of informal workers are also below the line of poverty, while it only affects 17% of formal ones. In 2003 this gap was 2.4 times more and it rose to 4 times more in 2006
.

Irregular job conditions of unregistered workers deprive them of having social security, pay off in case of dismissal, coverage in high-risk jobs and of receiving unemployment insurance when they lose their position. Three out of four informal wage-earners do not reach a year’s work at their job and a similar proportion does not get a vacation, a bonus or days off in case of illness
.

Informal employment then becomes a source of precarious income with a high risk of instability. If we take into account the fact that 7 out of 10 unemployed people have had an unregistered job as their last employment
, one can observe how thin and blurry the line is between this modality and unemployment itself.

Children and adolescents that live in such homes suffer in their daily lives the impact this excluding employment scheme has on them and as long as the State does not guarantee stable dignified working conditions for their parents, their own chance to grow and devolp is at stake. The possibility of real equality thus lies in the creation of employment alongside the State so as for employment to result in fair and equal income distribution.

III – HEALTH

Child mortality. The other side of growth. This scenario is what made it possible for child mortality rates to increase in Argentina in 2007, just as it happened in 2002, only this time in a completely different context. The fact that the mentioned index has experienced an increase after five years of continuous economic growth with growing tax surplus levels accounts for the level of exclusion that falls on and affects the lives of children and adolescents under the country’s current distribution scheme. 

After the crisis Argentina underwent at the beginning of this century, child mortality changed its decreasing rhythm and went up from 16.3 infant deaths of those under 1 year old every thousand live newborns registered in 2001, to 16.8 in 2002
. Four years later, in the midst of an economic peak, this regrettable withdrawal manifested itself again. The variation went from the 12.9
 deaths every thousand live newborns (m/1000 l.n) in 2006, to the 13.3
 resgistered in 2007.
Considering the values of this last year, it can be observed that child mortality registers in the province of Formosa, with 22.9 m/1000 l.n., almsot tripled that of the City of Buenos Aires, which reached 8.4 m/1000 l.n. over that same period
. The city of Chaco portrayed a similarly serious situation at 21.2 m/1000 l.n. Regarding the latter jusrisdiction, we must point out that the National Supreme Court has granted an action for infringement of fundamental rights and freedom presented by the Nation’s Ombudsman against the province and the National State “due to recurrent and systematic omissions incurred by the defendants insofar as rendering due humanitary and social assistance (to indigenous peoples inhabiting the region), they find themselves in a situation of silent, progressive, systematic and inexorable extermination”.

In ruling D. 587. XLIII. Spetember 2007, and after acknowledging “the grave sanitary, nourishment and socioeconomic crisis these populations find themselves in”, the National Supreme Court of Justice ordered the National State and the Province of Chaco “to supply indigenous communities that inhabit the southeast region of the Department of General Güemes and the Department of Libertador General San Martín in the northeastern part of the province with drinkable water and foodstuffs, as well as to provide adequate means of transportation and communication for each of the sanitary stations” 
.
Sexual and reproductive rights of children and adolescents

Among the recommendations made to the Argentine state on this matter, we find those emerging from the CEDAW Committee Reports, the Human Rights Committee, the DESC Committee as well as the concerns pointed out by the Committee for the Rights of the Child.

Thereby we can systematically state the following:

· Regarding sexual health and sexually transmitted diseases: there has been concern about the increasing insidence of HIV/AIDS, especially among women
 and within that group, adolescent ones. 

With respect to these matters in the case of adolescents, the recommendations made to the Argentine State can be summarized into the following items:

1. To reinforce efforts to promote the health of adolescents, particularly their sexual and reproductive health (CRC 2002)

2. To carry out a comprehensive multidisciplinary study to evaluate the scope and nature of teenagers’ health problems, including the negative impact of STDs and HIV/AIDS (CRC 2002)

3. To adopt measures to evaluate the effectiveness of sanitary education training, especially concerning reproductive health (CRC 2002)

4. To adopt measures to establish assessment, care and rehabilitation services of a confidential nature. These should take into account the interest of adolescents who should be able to resort to them without parental consent whenever it concerns the minor’s best interest (CRC 2002)

5. To guarantee women’s access to health services, including sexual and reproductive health (CEDAW 2002 and 2004)

6. To provide women and adolescents with assessment and contraceptive methods (HRC 2000, CRC 1995 and 2002)

7. Regarding Sexual education, it is advisable to impart sexual and reproductive health education in all schools (CEDAW 2004)

However, our country continues to fail in fulfilling children’s and adolescents’ sexual and reproductive rights. To date, there is no specific programme centered on satisfying the particular needs that this population has in tending to their right to SEXUAL AND REPRODUCTIVE HEALTH.

Apart from the implementation of the National Programme for Sexual Health and Responsible Procreation –NPSH&RP– since March 2003 enacted by law 25.673, its application continues to be very heterogeneous in terms of the range of services provided, quality and scope in all provinces and/or areas, since in many it is quite deficient or almost nonexistent
. There are contextual problems such as delays in public bids which result in lack of Contraceptive Methods –CCM–, that has deep effects on the access they have to reproductive health. But there are also some structural problems like having no services that will commit to this population in order to fulfill their right to information, councelling and authorized CCMs in the country, in proper conditions and with due respect for confidentiality. Or the fact that despite being a method authorized by Argentine authorities, Emergency Hormonal Contraception –EHC– is neither used nor requested, adducing that it induces abortion, because of lack of knowledge of its mechanism of action
. 

The truth remains that, as far as adolescents are concerned, there is a systematic rejection unless they are accompanied by an adult
, in clear opposition to what the Argentine legal frame and the consecutive recommendations by the Committee for the Rights of the Child say on the matter (particularly, general observations 3 and 4). This has very ill-fated consequences on health, especially that of girls and adolescents but also on the general STD and HIV indexes of the country. 

In 2007, 74 maternal deaths were caused as a consequence of abortion, of which 40.5% were women between 15 and 24 years old. Among the direct obstectric causes, 39 deaths out of a total of 152 were women between 10 and 24 years old. For the group of women aged between 15 and 24 years old, the cause of death was related to pregnancy; labor and the post-natal period were the fourth cause (98 deaths per year)
. In all cases, unsafe abortion was the maternal mortality cause easiest to treat, by means of an improved access to information and sexual and reproductive health services, high quality post- abortion care and save abortion services where the law allows it. 

As fas as teenage pregnancy goes, out of 700,792 live newborns in the Argentina Republic in 2007, 2,841 (0.4%) came from a mother under 15 years old and 106,720 (15.2%) had a mother between 15 and 19 years old. In the City of Buenos Aires, 7.2% of the births involve mothers under 20 years of age, while in the Province of Chaco this percentage reaches 24.5%. Over 60% of the pregnancy in the general population, and 90% of the ones in the group of adolescents, are unplanned. 

Beyond the considerations that a 10% teenage pregnancy impose on the national state, the population of girls and adolescents calls for an adequate health system that will aim at the improvement for this population’s access to their right to integral health, especially sexual and reproductive health. Issues such as the commitment of health agents to give adequate care to this population, to respect their confidentiality and to keep professional secrecy in this type of service, the availability with respect to schedules and methods approved by ANMAT –as our legislation states–, and the concern to reinforce proper councelling advice are just some of the matters to be strengthened in order to reverse present indicators.

Each unwanted pregnancy in this population can lead to finding a solution in intentional abortions, which increases maternal and infant mortality, thus running the risk of sometimes doing irreparable harm. Repeated pregnancies at an older age also increase the risks at the moment of labor. High pregnancy frequency among adolescents is a result of multiple factors (among which we find cultural and economic reasons), but it also tends to indicate flaws in the actions meant to promote sexual education and responsible procreation. This is why the approach to teenage pregnancy should be conceived with comprehensive citeria, which implies a commitment not only on the part of health authorities but also of the social and educational development portfolio. It is essential to implement law 26.150 of 2006 that creates the National Comprehensive Sexual Education Programme. 

IV – NORMATIVE AND INSTITUTIONAL ADAPTATION

Law 26.061 on the Comprehensive Protection of the Rights of Children and Adolescents 

In October 2005, the Argentine State enacted the Law on the Comprehensive Protection of Rights of Children and Adolescents, law 26.061
 (regulated by decrees 415 and 416/06). This enactment seeks to adapt the internal legislation of the country to the parameters established in the Convention about the Rights of the Child and other international tools, abolishing the current regulation at the time which was based on the doctrine of irregular situation.

This legislative change meant a step within our internal legal system towards the acknowledgement of Children and Adolescents as subjects with rights.

In its articles, the enacted regulation makes reference to the child’s best interest, to the state’s responsibility as regards establishing and guaranteeing federal public policies, and to the rights to which CHILDREN AND ADOLESCENTSs are entitled. 

We can affirm that with this regulation, the Argentine State has in part cancelled the enormous pending debt it had with infancy. However, it must be noted that a mere ennumeration of acknowledged rights is not enough and that it is vital to search for ways for these to come into effect. That is, to guarantee both their normative aspect as well as their jurisdictional protection. 

This law also creates the Comprehensive Protection System for the Rights of Children and Adolescents, which is made up of “all those organisms, entities and services that design, plan, coordinate, guide, execute and supervise public policies –state or private– on a national, provincial and municipal scale, and which are destined to the promotion, prevention, assistance, protection, safeguard and reinstatement of the rights of children and adolescents. It also sets forth the means by which it ensures the effective enjoyment of rights and guarantees acknowledged by the National Constitution, the Convention for the Rights of the Child, other human rights treaties ratified by Argentina and its national legal system”
.

Three years after its creation, the comprehensive protection system has not yet fully established local administrative organisms to execute and control whether these social policies are truly universal . 

This comprehensive protection system for rights is reinforced by the creation of three fundamental institutions: the Department of Infancy, the Federal Council for Infancy and Children’s Rights Defense.

Department of Childhood, Adolescence and the Family. When the regulation process of the national law began, civil society organizations like ourselves pointed out the need for the National Department of  Childhood, Adolescence and the Family (SENNAF) to have the rank of a Department of the State so as to be able to fully fulfil the role of policies coordination among the different Ministries and achieve their articulation and comprehensiveness. Finally, the SENNAF was created within the Ministry of Social Development and to the present day has not managed the articulation of the policies established by this law.

Concerning the space contemplated as part of the regulations for the participation of Social Organizations, and despite their repeated requests, there have only been some sporadic meetings, but the area itself has yet to gain formal status.

From this coalition and, later, through repeated report requests it was posssible to have access to information  about the budget alloted to provinces, within the framework of the actions defined by the SENNAF and developed through addenda 2007 and 2008
. The latter mention the percentages assigned to programmes and the guidelines  to follow at a national level, without specifying the total amount from which these percentages are taken. Moreover, it is not clear what amount of people these actions reach, for everything is taylored by the same guideline.

Children’s Rights Defender. As stipulated by law 26.061, whoever undertakes this position will be in chrge of “safeguarding the protection and promotion of their rights according to the National Constitution, the Convention for the Rights of the Child and national laws”, with the possibilty to carry out his duty both at a national and at a provincial level (being respectful of province autonomy). 

Up until the end of this report, neither the defense position had been covered nor had the process for its appointment begun as established by law –and by the Argentine State’s report.

As a consequence of what has been said so far, despite acknowledging the advancement that the enactment of law 26.061 represents in terms of the rights of infants, we cannot affirm that the State has so far taken the necessary actions to ensure the complete application of the law as stated by the CRC; neither can it ensure “that the legislation in the provincial sphere will abide by the dispositions and principles set by the Convention”
.

We cannot ommit the fact that the very federal composition of our country sometimes poses various difficulties and obstacles when trying to achieve the thorough compliance with the obligations that the State undertakes at an international level. 

Althought the process of legislative reform had already started in some provinces before the enactment of the national law (such as the case of Jujuy and Neuquén), since the year 2005, most Argentine provinces followed in legislative reforms either by means of enactment of a law of their own or by adhering to a national law. 

Buenos Aires. This province adapted its internal legislation to the comprehensive protection paradigm through Law N° 13.298 of December 2004. Regulations establish the Ministry of Social Development as the application authority, taking as delegate the Sub-department of Childhood and Adolescence.  This organism is decentralized into 20 headquarters or Zone Services which coordinate the construction of a protection system throughout the entire provincial territory, in articulation with municipal childhood services (Local Services) and health, education, safety and NGO agents, among others. 

Nevetheless, despite technical and administrative adaptation, provincial budgets alloted to childhood and adolescence programmes have not been altered, meaning that current promotion and protection programmes continue working under the previous paradigm. There are no new budget nor redistribution items to couple with the outlining of intervention strategies based on the rights of the child.

Legislation also established that an Inter-ministry Commission ought to be created in order for it to coordinate policies and to optimize the resources of the provincial state. It would be presided by the Application Authority and made up of the Ministries of Human Development, Government, Justice, Security, Production, Health, Employment, General Department of Culture and Education, as well as the Departments of Human Rights and Sports and Tourism. 

The main difficulties that this agency found in its operation were the discontinuity of undersecretaries that preside the commission’s coordination and the disarticulation among different organisms.

Another agenc created within the normative framework –and which awaits constitution– is the social observatory which should be integrated by representatives of civil society, the Catholic Church and other Churches that have institutions for the protection and promotion of childhood and the family. Its function should be to monitor and evaluate programmes and actions for the promotion and protection of child rights. On the other hand, the transformation process of the legal power as established by Law 13634/07 has not been finalized yet. It calls for a sole Family Court with the subsequent tranference of the legal faculties regarding control of special protection measures exerted by the services under the command of the executive power. 

Córdoba. The current valid law is law 9.053
 of Legal Protection (2002), which follows the tutelage paradigm endowing judges of minors with ample faculties. Provincial law 9.396
 is also valid and it establishes local adherence to national law 26.061 (published in the official bulletin of 15th August 2007). The latter provincial regulation gave a one-year deadline, extendable for two years, for the Executive and Judicial Powers to arbitrate the necessary means to comply with it. Moreover, at a provincial level, it created the position of Defender for the Rights of Children and Adolescents  who is currently in office since 2007. 

By the time of the mentioned deadline on 4th August 2009, the Superior Court of Justice issued the “Regulation Agreement N° 987 –Series A”
, by which, taking as a basis Law 9053 and in compliance with 9396, it decided to defer some of the causes to the Administrative Agency, The Department for Women, Childhood, Adolescence and the Family (3 causes), and to maintain its its competence over the remaining causes alleging that the survey done about the causes in Preventional Courts suggest that 58% were due to violence
. The Agreement also states that exceptional measures (which imply the child’s provisional separation from the family group) are stipulated by the judges, in total contradiction with what is determined by law 26.061. 

On the other hand, the Executive Power ruled Decree 1153
 on 14th August 2009. This statutary regulation creates the Comprehensive Protection System for the Rights of Children and Adolescents on a provincial scale. The disposition on exceptional measures agrees with Agreement 987. No articulation protocols and no clear intervention guidelines are created. 

Furthermore, law 9.591
 created a Provincial Council which is an agency made up of 14 members appointed for a 2-year period. Among the members of this Council are judges of minors (who have definite legal control of the measures applied in relation to children and adolescents) and also the Defender of Children and Adolescents of the province (whose obligation is to file reports and act against the State in the case of unfulfillment or irregularities in the design of public policies). 

Tucumán. This province has not started the legislative adaptation process in matters of infancy. The local current law, provincial law 7.329 enacted on 5th December 2003, is framed under the paradigm of the tutelage doctrine.

In both opportunities –in the end of 2005 and 2006– the provincial legislature passed the bills of comprehensive protection for infants. Both bills run the same luck: they were vetoed by the provincial Executive Power, under the allegation that national law 26.061 expressly established that the comprehensive protection system of the rights and guarantees granted is to be obligatorily applied all through the national territory and that the agency alluded to by article 42 would be the Department of the Family, created by regulation of the provincial law N° 7.329. In this regard, the State of Tucumán argues that the creation of the Council and the functions it performs produce a clash of competences with the Department of the Family, which would also give origin to serious operational and fiancial difficulties of fund allocation meant for specific programmes implemented in that area.

Law 7.329 which creates the Department of the Family stipulates among its tasks “to take or give to a third party, as a transitional measure, the custody of children, adolescents and adults who may have been abandoned or in material or social danger, immediately informing the proper judge or the Defender of Minors in office, according to what the circumstances or the nature of events demand” (art. 2 par. 3). Decree 81/2008 gives this Department the faculty “In coordination with Municipal Councils for Childhood, Adolescence and the Family, to carry out activities that aim at strengthening their common tasks and/or alike”; however, these councils as well as the provincial council have not been set up yet. 

There are also difficulties regarding the performance of the judicial power because the  composition of the agency in charge of the selection of provincial judges is in litigation and no judges have been appointed since 2006. Consequently, at present there are some thirty vacant positions, and 2 of the 7 provincial family courts have no leader. This led courts to suffer an overload situation, and the causes concerning assistential custody are being solved by working provincial courts. 

Chubut. This province was a pioneer in the process of national legislative reform since, in January 1998, it enacted law 4.347 of Comprehensive Protection of Childhood, Adolescence and the Family. This law dedicates a substantial part of it to important definitions regarding children’s rights –life, health, identity, freedom, family and community life, education, culture, etc.– and it redistributes competences, giving provincial and municipal admisnistrative powers the means of protection of rights, thus ridding Legal Power of welfare duties. 

However, such a break is not quite clear for it allows the penal judge to apply protection measures in the case of adolescents who cannot be charged due to their age. 

On the other hand, the socio-educational measures that the judge is allowed to impose are in some cases positive since they truly work as substitute for the sentence (e.g. warning or apologizing to the victim), but in other cases its application is provided as a complement, which leaves the alternative of a sentence devoid of its real purpose. 

In respect of the implementation of the law, we stress the absence of government action in allowing protection measures to be put into practice. 

Salta. This province enacted law 7.039 “Law for the Protection of Childhood and Adolescence” which came into effect on 20th August 1999.

This law is utterly incomplete seen from a comprehensive viewpoint, as proposed by the CRC and by law 26.061. It does not contemplate matters related to the regulations of civil and criminal procedure. It has made no advances in dealing with out-of-court or administrative conflicts. Moreover, the provincial law does not contemplate matters referred to by art. 37 and 40 of the CRC. It did not see to the creation of a local institution for the protection of rights.

Federalism and human rights

At this point we would like to specially address the institutional situation created y federal countries like Argentina which often comes in the way of human rights. This is tacitly perceived when analyzing the state in which the rights of children and adolescents is in our country.  

Many in the international human rights protection realm have recommended that the Argentine Republic
 reinforce its work structure between the Federal state and provincial states in complying with human rights of the people restricted to their jurisdiction. This is of vital importance when it comes to analyzing the protection of the rights of children and adolescents, especially of those who have been deprived of their freedom. 

Within the federal-state scheme that our country follows for political organization, there are issues that provinces have left to their exclusive attention, but these have a direct effect on people’s human rights, such as education, health or justice. All this is evidence of the responsibility the national or federal state has to arbitrate all the necessary means and to render enough resources to ensure that all provincial jurisdictions respect and bring into effect the human rights of children and adolescents. 

This emerges both from the principles of international law as well as from the human rights treaties that our country has ratified (which has been ratified by our highest court of law). 

Nevertheless, the relationship between coordination, articulate work and control this aim entails does not show in the facts, since one can observe the existence of legislations and public policies that infringe human rights, to a great extent those of children and adolescents. Only to exemplify some matters addressed in this report:

· Many of the laws that allow detention at police stations are matters of provincial interest, just as the rules that regulate criminal procedures of minor offenders in violation of the criminal law must face. The judges that tend to each of  these cases do no restrict themselves to the guaranteed procedure that should rule for all people.

· The programmes or laws that seek to establish public policies for infants are designed by provincial authorities, without adequate participation or without it being conceived as a whole, clearly infringing the proper outlook on rights. 

· The budget that is destined for health care and the putting into practice of the right to education come from provincial budget-allocation laws, in spite of the fact that many funds come from federal co-participation. 

· There are no coordination programmes among the different Ministeries within the province in order to achieve a comprehensive protection for children and adolescents. 

In Argentina, there are various instances at which teamwork would be easily managable, such as meetings among the national and provincial administrative authorities (generally called “Councils”) that exist for each of the issues to be addressed, be it health, education, human rights or even the Federal Council for Childhood, Adolescence and the Family. Their mandatory starting point should be dealing with the Argentine State’s duty to guarantee, without discrimination, a certain level of fulfillment of the rights that are essential to every person inhabiting Argentine ground. This would give way to an honest discussion of the need to adapt legislations, to promote legal and administrative reforms that are obstacles nowadays for a better and greater validation of human rights for the infant-adolescent population in each area of our country.

The Argentine State should deal with and be concerned that federalism does not become an obstacle to the protection of people’s fundamental rights, but rather a better instance of protection for each and every one of them. It should also design different mechanisms to handle the federalization of international treaty rulings to our legal system.

	Family environment and tutelage alternatives (Articles 5, 9, 10, 18, 20, 21 and 25)




V- FAMILY LIFE AND ALTERNATIVE CARE

The Argentine State observes in its third periodic report that, in August 2007, the SENNAF and the Federal Council for Childhood, Adolescence and the Family passed the “National guidelines on the matter of children lacking parental care”
, a document which expresses a strong commitment from all jurisdictions to adapt their regulations and practices to law 26.061. In it, nation and provinces agree on action guidelines and orientative principles to build policies for children without parental care throughout the territory, based on two types of intervention according to the law: “Measures for the Comprehensive Protection of  Rights” (art. 33, 35, 36, 37, 38) and “Exceptional Measures” (art. 39, 40, 41). 

Within a frame of sustained economic growth, the fact that more than five million children and adolescents live in impoverishment conditions and that child mortality rates increased in 2007 reveals the absense of universal conditions for a comprehensive infancy development in Argentina. The same logic applies to families when there is no priority in implementing policies that aim at strenthening the most vulnerable groups so that they can carry out their rol in their children’s upbringing and thus revert social inequality. This calls for re-distributive and universal policies to modify income concentration levels and to make it possible for the most vulnerable groups to have a better life quality. Althought the recent passing of the Universal Child Allowence points to that direction, we must say that it is still a measure based on the paradigm of “the passive beneficiary of social policy” and not on active political subjects, of citizens with Rights. 

From this perspective, it is worrying to see that there are instances where citizens must turn to justice so as to have access to publc policies
. In its Management report 2008-2009, the Public Ministry of Tutelage of the City of Buenos Aires observes that “during the year 2008, consultancies (...) carried out legal and out-of-court actions urging to respect and protect the Economic Social and Cultural Rights (DESC) of citizens (the access to health, housing, education, nourishment assistance, subsidies)” 
. The cited organism notes that “with respect to the comprehensive protection system for Rights, the budget allotment criteria have been observed to strengthen a condition of institutionality and planning characteristic of patronage
 (...) Also, the government’s backward step in complying with rights related to housing, education, nourishment, income through the “our families” programme”
. Given the mentioned poverty indexes, it becomes evident that this reality does not restrict itself exclusively to the city of Buenos Aires, on the contrary, it is manifest and/or worse in other regions of the country, depending on the particularities of each context. 

It is worth considering as an antecedent for the Government’s recently launched Universal Allowence, the scope and effectivity of the Family Programmes for Social Integration which was implemented in 2004 with the expectation to include 750,000 beneficiary mothers. 

In the cited report by CELS about the Family Programmes
 , this organization observes that “until may 2005, the programmes application was restricted to 17 provinces in the country and to 74 municipalities within them, without even reaching the entire population of the chosen provinces. Since it is a programme of national application, there were no reasons for the State to avoid responsibility before the prinicple of universality. Neither could it justify the exclusion of people with all the established prerequisites in order merely because they lived in some of the non-chosen provinces or municipalities...” 
. Nowadays, the National Organism’s website informs that the programme has extended to 22 of the totalling 24 provinces in the national territory. 

In the light of the recently passed Universal Child Allowence, it is then necessary to state that public policies with a universal projection become inefficient and excluding if, they do not reach all its targeted people in the short run 
.

When informing on practices, it is necessary to indicate which paradigm these are based on. We have already mentioned that the “patronage” logic is still effective in practice. From this point of view, a family with difficulties in the upbringing of a child is labelled as a “desintegrated family”, “disfunctional” or “lacking”. Therefore, with the argument of “protecting the child” the latter is separated from this “bad family” and any possibility of building strategies that will enable comprehensive and integrational actions with the participation of the child, the family and the community are blocked. 

About the application of exceptional measures

In the National Guidelines on the matter of children lacking parental care, the Argentine State establishes that when adopting a measure of separating a child from his family environment “a) Exceptional measures will be taken with as much participation of the child and his progenitors as possible and b) the pertinent local agency for the protection of rights will have to clearly identify itself and it will have to have rules that regulate its proceedings”.
Regarding local agencies for the protection of rights (emphasizing unbiassingly that both Nation and the Provinces are taking action in this sense) presently, in general terms, local/municipal conformation is still an aim to accomplish. In those jurisdictions where mechanisms for the protection of Rights have been created, we cannot minimize the fact that –in many cases– these are replicas of “old structures” under “new names”. What is worrying is that those who should comply with the cited principles maintain the validity –insofar as viewpoint and practices– of the doctrine of irregular situation with a “patronage” logic. The same reflection applies to those jurisdictions which do not have these mechanisms yet.

From this perspective, we believe that the actions oriented towards family reinstatement ought to be thought through alongside the family, in a comprehensive way, with the objective that, in the process, the family will be strengthened and will find overcoming strategies that will allow them to undergo the difficulty caused by the separation from the child. Each action must aim at enabling the family to acquire significant learning that may allow them to take a different stand when faced with their reality so as to accompany the children’s upbringing process. 

In order to generate such mechanisms money is required, but essentially what counts is the training of teams form the perspective of Rights
.

There is no possible policy without specialized teams. “The families that take on the responsibility of being a transitory home should be accompanied by professional teams that can establish work processes with the child’s family in order to reestablish the conditions that will allow him to go back to living with them or to be there when there is no possible formulation of stable and definite answers in the shortest time possible”, observes the State in the already mentioned National Guidelines on parental care.
Family housing gives way for to children to exercise the right to live and grow up in a family with due respect of their origin and identity, of parents to ask for and receive help, and of welcoming families to exercise their citizenship by participationg actively and  supportively helping children and families in need with concrete actions. Therefore, the formation of teams that may intervene in these are to be prioritized for the development of the sheltering processes. The State points out the priority given to shelter but, at a national level, no consistent strategies of awareness or diffusion are seen so as to drive citizens to commit themselves to the proposal. 

An example of this is the city of Buenos Aires, where law 2213/06
 on Family Sheltering was enacted but still lacks regulation. 

Furthermore, the province of Buenos Aires –through the Ministry of Social Development– presents the “Measures of Sherlter and Custody” as an action axis. It refers specifically to homes of coexistence, small homes, specialized homes, psychopathologic care clinics and programmes of juvenile self-sufficiency
 , but it does not mention sheltering families or others. With respect to programmes that adapt themselves to local modalities, among others: San Luis, Entre Ríos, Río Negro, etc. No official data that can account for qualitative development and results in their implementation are known.

As far as children taken in by care intitutions are concerned, it is important to remember the data in the report “Deprived of freedom”, carried out by the Department of Human Rights of the Ministry of Justice in cooperation with UNICEF. In it, we can observe that the 19,579 adolescents who are deprived of freedom in 2005, 87% were under this circumstance for assistence or “protection” reasons (87%), whose origin lies mostly in situations of socioeconomic deprivation. In the province of Buenos Aires, the number of institutionalized children reaches 8869, of which 93% (8291) are there for assistance reasons”
.

Unfortunately, and despite lacking updated official data, we know that the reality described continues to exist. The State reports “that seeking to overcome the serious methodological and operational difficulties in the gathering of information (...) the nation and provinces have reached a consensus for a survey matrix of children included in alternative mechanisms and/or programmes , whether they be of a family, institutional, governemntal or non-governemntal modality (...) Nowadays, these data are being processed and analyzed”
 . 

As regards general housing conditions for institutionalized children, the State highlights that “within the Nation’s General Office of the Ombudsman, on 22nd July 2006, a Monitoring Commission for the institutional treatment of children was created. Its objective was to follow the treatment given to children, at an institutional level, with the aim of guaranteeing the thorough compliance with the guarantees and the rights they are entitled to” 
. The Commission’s report states the grave conditions verified in each one of them, in terms of building, maintenance, supplies, hygene, overcrowding, lack of specialized staff, lack of pedagogical and recreational projects that would tend to the interests of the youths lodged there, etc
. As fas as achievements go, they say that some situations have been modified, all related to housing conditions (pipeline fixing, glasses, some kitchen appliances...), while others are in the process of being bid for. What is worrying is that there is no information as to what type of socio-educational, comprehensive treatment, socio-familiar integration plans are carried out with youths in compliance with all the rights and guarantees that are part of Human Rights.

This situation is repeated in other areas. In the City of Buenos Aires, the General Tutelage Council points out that there is “once children are taken in by homes there is  a lack of case- monitoring on the part of the Executive Power: it is observed that the homes are left to their own devices insofar as working with the children, creating absolutely discretionary environments, without any supervision or guiding on behalf of the Executive Power. The exceptional and brief nature of the sheltering measures become illusory due to a lack of a working axis beyond that of the institution” 
. Moreover, the falure to sytematize monitoring practices is also observed in confinement institutions located in other jurisdictions since “minors deprived of freedom are extremely vulnerable to bad treatment, victimization and rights violations” 
...an example is quoted: “Dr. Cacivio stipulated the closure of the Institute Reception Centre of La Plata, province of Buenos Aires, describing these places as “true human cages”
.

The Public Tutelage Ministry of the City of  Buenos Aires, on the other hand, carried out several actions and manifests its concern about children’s and adolescents’ stay at the Children and Youths Hospital “Tobar García” and the Hospital of Psychiatric Emergencies “Torcuato de Alvear”. In spite of their having a medical discharge order “the Governement of the City of Buenos Aires lacks vacancy spots in psychiatric institutions and therapeutic homes, as well as programmes that will enable the coexistence of children with their families alongside specialized company according to the mental condition being dealt with...”
.

Deinstitutionalization policies for children lacking parental care. In its third periodic report, the State indicates that the Federal Council for Childhood, Adolescence and the Family committed itself to the development of actions that tend to “reinforce revision and transformation processes of institutional practices for children, adjusting them to a comprehensive protection model”. With this aim, the SENNAF guaranteed, during 2007, a federal fund to be distributed among all jurisdictions. One of the main financed line of action was the “strengthening of the deinstitutionalization process of children and adolescents”. 

In its report about social Investment 2006 and 2007, the SENNAF points out among other things “that most part of the investment (63.3%) transferred in this period is concentrated on the action towards family and community strengthening, the rest is distributed between the promotion and protection of rights (26.8%) and the promotion and protections of the rights of the elderly (10%)” 
.

Although in terms of finance, the tendency in the last years has been reverted, especially concerning the transference of resources to the inland part of the country, we notice that there are still difficulties that deter a real and effective deinstitutionalization. 

As an example, according to the Public Tutelage Ministry of the City of Buenos Aires, the city of Buenos Aires still does not have the means to ensure a true social integration of the most vulnerable children. “The Rights Protection administrative system (...) runs the risk of collapsing and of becoming an assistance programme for poor children unless it is shaped as a tool at the service of a comprehensive universal public policy (...)” 
. This organism also observes that “for the job implied in working with impoverished children, there is only one intervention guideline: the institutional mechanism which consists in home shelters”. The Public Ministry of the City Buenos Aires notes that these homes lack policies oriented towards family and social strengthening, and holds that the treatment and family follow-ups are done by the sheltering institution, where children are still considered objects. “Prolonged stays at the institution is and obstacle to a sustained contact with the family”, states the report. As regards discharge and self-sufficiency, they empahisize the lack of established bonds with the administrative system that could favour the youth’s discharge.

In its third periodic report, the national State enumerated the actions being developed in the provinces of Buenos Aires, Córdoba, Formosa, Jujuy, Salta, San Luis, Santiago del Estero and Tucumán. It also adds that the rights protection agencies of the different provinces “have, in general, programmes, mechanisms and action guidelines of their own aimed at family strengthening with the objective to guide the repair and strengthening process of the family of origin”. 

This point has been previously dealt with. What remains to be said is that, beyond the actions mentioned, there are no qualitative data registered that can give an account of the actual impact these actions have on the reality of children and families.

Transference of direct assistance from the Nation to the City of Buenos Aires. The State’s third periodic report states that, as ruled by law 26.061, the transference of direct assistance services from the national area to that of the City of buenos aires was carried out satisfactorily. “The new circuit worked successfully”, pointed out some official documentation, and it specified that in 2007, four institutions and conventions with more than 55 state organizations were transferred to the Government of the City of Buenos Aires.

In the light of this information it seems an opportune time to analyze the extensive report delivered by the General Tutelage Council of the City of Buenos Aires about the process development and, above all, the situation of the children in the autonomous city of Buenos Aires. This organism highlights that in the year 2008 only, there has been an important flow of institutionalizations. Furthermore, it warns us about “the absolute discretionary nature of the administration, since it fosters and handles the institutionalization of children without guaranteeing due process and without the administrative step that stipulates such measure”. The document conludes that the lack of family-bonding programmes results in a “validation of institutionalization policies”. 

	Civil rights and liberties (articles 19, 37)


VI – REGULATORY FRAME AND THE SITUATION OF THE JUVENILE CRIME REGIME

Current legislation in Argentina

In the country, the currend valid code is the Criminal Regime for Minors(Law 22.278 and 22.803 inherited from the last dictatorship) in accordance with the pre-conventional tutelage system, which evinces the State’s inability to design and implement adequate public policies intended to guarantee the rights of children and adolescents, and tries to make invisible such inability with the deprivation of liberty under the pretext that those are minors who are abandoned, lacking in care, in material or moral danger, or with behaviour problems. With the application of this regime, children and adolescents are subjected to truly undetermined sentences void of objective and limiting criteria for their imposition. Neither are the minimum constitutional rights made effective (due process, trial, principle of innocence, specificity, etc). What is more, the system applied does not go hand in hand with the basic principles that every criminal process must guarantee according to the Convention for the Rights of the Child; the Mimum Rules for Jsutice Administration of the United Nations (“Rules of Beijing”) of 1985; United Nations Ruling for the “Protection of Minors Deprived of their Liberty” of 1990; and United Nations Directives for the Prevention of Juvenile Delinquency (Riad Directives) of 1990 and the recent General Observation N°10 on the rights of children in  justice for minors, of the United Nations Committee for the Rights of the Child
, the Interamerican System of Human Rights and our current National Constitution.

The regime’s main characteristics are that:

a. Judicial authority can decide, provisionally or defenitively, if a minor accused of a felony has either been “abandoned”, “lacks assinstnace”, is in “material or moral danger” or has “behaviour problems” (articles 1 and 2)
 .

b. The decision implies that, regarding the child or adolescent, the judge can apply the measures he thinks convenient, without temporal specification, as well as restriction of tutelage or Total Parental Rights and choice of shelter when necessary (articles 1, 2, 3 and 7)
.

c. There are no temporal determinations or limitations for the discretionary measures applied on children or adolescents infringing the law (articles 1 and 2).

d. During the trial process, in the case of minors, the judge may “rule over” them, provisionally and, once the cause is finalized independently from the result and the responsibility trial, he can “rule” definitely over children who are abandoned, lack assitance or who are endangered (article 2).

e. When turning 18 years old, and after being subjected to tutelage treatments for at least a year (that is, having been recruited by some institution), he can get one of the sentences provided in our penal system (article 4)
.

f. There is no reference whatsoever as to the alternative measures for deprivation of freedom; and they allow the adolescent to be admitted and subjected to judicial measures for a time longer than an adult would get having committed the same crime. 

If for the adult penal system the principles of legality, justice and innocence and of personal freedom prevail categorically throughout due process, those of children and adolescents should prevail even more since they are to be considered as developing persons who are in a special state. Therefore, there should be an emphasis on the standards of due process, promoting its full, healthy development, without discrimination of any sort.

This is why it is necessary to enact a System for Penal Juvenile Responsibility in accordance with the minimum standards of protection of rights in which there should be a predominance of principles such as those of “minimum criminal intervention”, “specificity”, “socio-educational measures”, “guaranteed due process” and deprivation of freedom as a last resource to resort to for as short a time as possible. 

Although the National Chamber of Senators passed, in general terms, a Penal Juvenile Code, there has not been any headway on the proceedings for its enactment. This project proposes to lower the age of criminal imputation, laying out a criminal regime that involves those from 14 to 18 years of age. Within this group, there is a disctinction made between the 14-to-16 group and the 17-to-18 group. It also stipulates less severe sentences for the first group mentioned than for the second one, but in all cases, sentences are substantially low. An array of sentences are proposed, with deprivation of freedom as the last resource to resort to. 

Application of non freedom-depriving measures. Argentine penal juvenile legislation does not make any reference to non freedom-depriving measures. The public policies applied both by the National State and the provincial States are generally based on the application of freedom deprivation of adolescents and adolescents as a primera ratio(first measure). This is a consequence of insufficient planning and application of alternative measures. 

Althought the Minors’ Criminal Regime in Argentina states that a person under 16 years old is unimpeachable, therefore not punishable, the buildings destined to house children and adolescents between 16 and 18 years old who are felons or presumed felons in the eyes of the juvenile crime regime, are commonly house to those below 16 years of age who are detained. This is part of a “measure” –of so-called tutelage and safety or protection– which concretely implies a restriction of their right to move around and consequently the restriction of their rights.

Recently, in a questioned move, the National Supreme Court of Justice ruled against a collective habeas corpus claim in favour of prisoners under 16 years old, without a sentence and without due process, staying in a jailhouse for minors called Instituto San Martín in the City of Buenos Aires. This case was recently presented by a series of organizations (Fundación Sur, CELS and Xumek) before the Interamerican Commission of Human Rights. Even with this ruling, the Court continues to ratify the need for a modification of the crime regime. 

On another level, it is imperative to bear in mind that there have been are five (5) people doing life imprisonment sentences for 13 years for crimes committed when they were underaged. These cases were reported before the Interamerican Commission of Human Rights, with the State’s commitment on an extinct friendly solution to take a new crime regime to Congress.

In its report called “Adolescents in the Penal System”
, the State surveyed that in the whole of the country, 6294 adolescents under 18 years old are at a juvenile penal detention centre by judicial order after being imputed with having committed a felony. Of these, 1529 were deprived of their freedom in institutions with a closed regime and another 270 were admitted to establishments with semi-closed regimes, with the possibility to go to school or to work by themselves, or else, supervised by personnel. The remaining 4495 presumed felons were under non freedom-depriving programmes, of escorting or supervision. Such programmes have not been designed specifically enough for the treatment of youths who are within the penal system. Neither do they have a defined application methodology and they lack 64% of the age-related data of the beneficiaries, a defficiency justified by the protective or mixed profile (protective and penal) of most of the services. The same report acknowledges the probable underregistrated data, thus increasing the figure of adolescents who are freedom-deprived to 2163 and that of the total number of those admitted to some centre for having possibly committed a felony to 6658.

VII – FREEDOM DEPRIVATION CONDITIONS AND ITS APPLICATION

Detention conditions in Argentina

The international regulations, rules and directives that regulate the conditions for the deprivation of freedom of children and adolescents are not materially abided by Argentina. The modality used to apply these measures shows the progressive deterioration of the defficient assistance conditions for the people admitted. The secondary functions of education and promotion of social integration are not complied with and this is how flagrant violations of human rights are produced. 

Thus, the establishments rendered for the deprivation of freedom can only be thought of as exclusion factories, undefined spaces where diverse problems collide, that are a result of a fragmented and stratified society and which are all treated with the same methods: oblivion, silence, abuse and loneliness. 

Many establishments worsen the situation of vulnerability children and adloescents are subjected to in their shelters, for they are given medication in a compulsive way (in 2006, this situation led to the death of a teenager due to the medicine supplied by the Instituto Roca in the Province of Tucumán). A recurrent claim by human rights organizations is the implementation of the necessary measures to establish a control and audit system to avoid systematic practices of human rights violations towards children and adolescents under freedom-deprived conditions. 

Such conditions can be summarized as follows:

· Lack of building design, planning and implementation of comprehensive rehabilitation approaches for detained underaged minors, taking into account the need for intimacy, sensory stimuli, possible association with their peers and participation in sports activities, physical exercise and leisure activities. 

· Lack of socio-educational and social reinstatement programmes.

· No services to tend to the basic hygene and sanitation needs. Sanitary facilities do not have the adequate level for minors to satisfy their physical needs intimately and in a clean, healthy fashion.

· They are not given enough time on a daily basis to practice physical exercise outdoors, nor are they provided with proper recreational and physical education.

· They cannot count on adequate medical care.

· Frequent practices subject children and adolescents to confinement orders in dark, moist dungeons of reduced dimensions, where they must do their physiological needs on the floor, in equal or worse conditions than those of punishment units in adult detention centres.

· No space exists or is considered for the personal use of the detained.

· The right to make contact with the outter world is infringed, as is also the right to recieve regular visits under conditions that respect the person’s need for intimacy and that may consider contact and communication with the family and the defense attorney without restrictions. In many establishments, visiting hours are limited to a few weekly hours and often times, the conditions to receive them are not adequate: there are no chairs or tables and unusable bathrooms must be shared by both feminine and masculine visitors.

In the cited report Adolescents in the penal system, carried out by the National State, we can fnd information that digs deeper and proves the points previously analyzed:

· One every three youths in conflict with the criminal law is deprived of his/her liberty: 29% of the 6,294 adolescents in violation or in presumed violation of the criminal law in the country remains freedom deprived. 

· Sheltering regime: closed 1525 (85%). Semi-closed 274 (15%). Total: 1,799.

· One every three institutions is controlled by security forces and 55% of these establishments that house children and adolescents belong to a closed regime. That is to say, there are walls, fences or barbed wires that prevent voluntary exit. 

· 33% of the establishements is controlled by penitentiary or provincial police forces, while the rest are in the hands of specialists. 

· In 17% of these establishments, offenders or presumed offenders coexist with other youngsters who are there due to social vulnerability issues, which implies that their problems call for protective answers. 

· In turn, it was revealed that 90% out of the 6,294 youths are male. While more than 1,200 are punishable, that is, they are above 16 years old, 298 are not imputable. 

· In the country there are 119 establishments to shelter children and adolescents or to escort them; there are only 25 supervision programmes in which 4,495 youths participate, that is, 71% out of the total number.

· Formal education options are uneven, from two to four hours per day, only 40% offer work training activities and 53% of the workshops are related to alternative education. 

· The only available source of entertainment is television. Only 35% of the institutions can carry out some type of game.

· At most of the institutions, youths do not have access to books or the Internet.

· 60% of the establishments do not render work training formation and nearly 50% no not provide sporting or artistic workshops.

· In 50% of the cases, there is no access to sexual and reproductive education and in one third of the establishments, there is no prevention or assistance to sexually transmitted diseases and HIV.

This way, the State does not comply with its duty to provide children and adolescents under their custody with special protection, which increases their situation of vulnerability when they are detained in establishments that are nothing else but true jails, in open violation of the constitutional mandate that includes the commitment to abide by Human Rights treaties. 

Extrajudicial executions

Extrajudicial executions, abuse and torture practiced at police stations and arbitrary detentions by State security forces are constant scourges in our country. And the main victims are the most impoverished and marginal sectors of the population. That is why we can state that these mechanisms are used as social control tools applied to people belonging to a stigmatized group in society. This kind of institutional violence is used as a mechanism for social cleansing, which in large part affects impoverished children and adolescents who are presumed criminal offenders.

The deaths and disappearances of adolescents in which a member of the law enforcement forces is involved has a differential biased treatment by the justice with respect to the speed of the proceedings towards the elucidation of the facts, this creates a context of impunity. Hiding and foreging evidence, “fabrication” of a crime scene and of testimonies to cover up a death are part of a working pattern that strictly violates national laws and the basic principles on the matter of protection of the right to live. Futhermore, these law enforcement forces do not just carry out actions self-defined as “crime elimination policies”, but in some cases they use this impunity to participate in criminal circles in order to obtain personal benefits.

According to the information gathered, these are the most outstanding cases:

Luciano Arruga, a 16-year-old adolescent that disappeared on 31st January 2009 in Lomas del Mirador, province of Buenos Aires, after being intercepted by the Police. Justice took 35 days to investigate the event after relatives and human rights organizations denounced this publicly. Witnesses have affirmed that they saw him beaten up within police premises and evidence involves 8 agents.

Jonathan Lezcano, 17 years old and Ezequiel Blanco, 25 years old. Both disappeared in July 2009 in the neighbourhood of Lugano, City of Buenos Aires, and then appeared dead in September. At first, Jonathan remained as an unidentified body at the Chacarita cementary while Ezequiel was found at the judicial morgue. 

VIII – STATE OF AFFAIRS IN ABIDING BY THE RIGHTS OF CHILDREN WITH SPECIAL ABILITIES

Summary. When comparing child population with the calculated number of people with special abilities, we see that the educational state of affairs regarding disabled people (from now on DAP) is quite inferior to that of people without special abilities. Only between 20% and 30% of the children with special abilities attend school. The facilities for rehabilitation and technical support are scarce and very uneven, depending on the region of the country under study. In general, State Rehabilitation Centres are insufficient and private ones prove to be inefficient.

Statistics. According to the data obtained in the 2001 Census
, the total population of the Argentine Republic adds up to 36,260.130 inhabitants
. The National Complementary Survey of People with Special Abilities (ENDI), published in 2004, showed that the population number of people with special abilities is 2,176,123, that is 7.1%. 1.8% of the children between 0 and 4 years old (50,854), and 3.6% between 5 and 14 (203,643) have special abilities
. 20.6% of the homes in urban centres of 5000 inhabitants or more have at least one member of the family who is disabled.

This Survey brings forth some problems when it comes to informing the state of affairs of disabled children and adolescents, which seriously put into question its utility:

1- Although there are data about children between 0 and 14 years old, it is impossible to separate the data referring to children and adolescents above 14 since the 3rd category covers the range from 15 to 19 years old.

2- The survey was carried out by taking samples from urban centres of 5000 inhabitants or more, when medicine, education and NGO professionals devoted to the estimation of the percentage of disabled people observe that it is greater in rural areas and that, in addition, that population’s lifestyle (education, healthe, access) is much more difficult in such areas
, while it also included few sampled sites
. 

Legislation. In general terms, Argentine legislation formally acknowledges and protects most aspects of the rights of disabled people. However, there is a lack of general awareness about the legal frame that protects their rights
. Besides, most of the laws do not contemplate sanctions for failure to fulfill them and some are not complied with
. Laws do not stipulate the ways to control compliance, which is why infractions are to be dealt with in each individual case reported. Most of them do not stipulate specific santions for offenders either, although in some cases the Penal Code is resorted to in order to fill this legal void
. Failure to enforce these laws has provoked a widespread upsurge of petitions for legal protection brought on grounds of violation of rights and liberties. Most of the members of civil society consider that these resources or the request of a particular case on communication media are the most efficient ways to protest against rights violation
.

Education. If we consider that the total number of students in Initial and Primary Education in the Argentine Republic in 2006 was 10,911,845, that in all obligatory (and secondary) levels of education and the number of registered students in Special Education is 78,539, the percentage of students enrolled in special education is 0.72%. This figure is far below the 3.6% of disabled children between 5 and 14 years old, according to the ENDI Survey 2003, which suggests that many disabled children are being excluded from the educational system. 

Although the national law of education (N°26.206) offers guarantees for the integration of students with special educational needs, the effects of this law has not yet been studied in what concernes the advances made on inclusive education. As Argentina is a federal country, the provinces had to draw and bring into effect their own laws on Education during the year 2007. This law does not give disability -as a cause of exclusion- the same status as it does gender, cultural diversity, socioeconomic situation, etc. Instead it keeps naming it on the side and omitting it in the corresponding enumerations. We must point out that the Education Law for the Province of Buenos Aires amends this flaw in the National Law. 

This regulation does not provide for the access to communication and information for people with visual, speech or any other aspect of communicational impairment. Neither does it stipulate the necessary supplies for those who use sign language. 

According to the data on educational quality done by the National Department of Information and Evaluation, only 4 provinces have special secondary education available to students with special abilities
. 

Many children with multiple disabilities, intelectual disability or severe emotional disorders are not accepted by special schools, thus remaining excluded from any kind of education 
. As a matter of fact, there are no trained human nor technological resources necessary for the education of children with sensory and multiple disabilities. Some of the children who are enrolled in special schools attend the minimum number of hours needed per week (between 1 and 2 hours). Those with minor mental and physical disabilities have access to a teaching curriculum similar to the regular one, while children with more complex disabilities do not get an equivalent education in terms of quality with respect to other children of the same age, either because of the curriculum offered or because they leave school at an early age
. 

In fact, law 24.901 establishes that children, youths or adults with severe and profound disabilities are to attend Day Care Centres instead of schools
.

Regarding education for deaf children and adolescents, there are schools for the deaf that do not use sign language and insist on oral communication. Deaf people demand that there be an acknowledgement of sign language as a right and that they be allowed to receive education in their language, not just in Spanish
. Moreover, it is not stipulated that there should be a sign language interpreter to assist deaf children and adolescents at regular schools. (the Argentine sign language, used by deaf people of Argentina, is only officially acknowledged by the autonomous City of Buenos Aires).

In the area of Education, there is no specific programme, at a national level, to detect disabilities. This is a task that in the end is left in the hands of each teacher. Argentina has rules that promote the accessibility of schooling establishments. However, the last National Census of Educational Institutions carried out in 1998 and published in 2004, which analyzes the physical accessibility to school buildings throughout the country, showed that only 10.86% of the buildings have some kind of installation for those with mobile disabilities (ramps, elevators, chair elevators and/or adapted bathrooms). 70.5% lack these, and there is no information as to the remaining percentage. Out of that 10.86%, only 44% have adapted bathroom fittings
.

In the city of Buenos Aires, 39% of the schools have ramp access, but only 0.63% have adapted bathrooms 
. Nevertheless, this situation could change with the 700 schools programme of the Ministry of Education, Science and Technology, which considers the construction of new school buildings or the substitution of existing school buildings
.

Health and Rehabilitation. There is no early detection plan for disabilities on the part of the Ministry of Health. Some diseases are being investigated and sought after: National Law 23.413 and its modifications, and National Law 24.438 rule on the obligation of taking a detection test for congenital diseases: Hypothyroidism and Phenylketonuria. However, these tests are done in 74% of the provinces. 34% of the toal number of provinces that carry out neonatal inverstigations apply it to 50% or less of the indicated population
. Rehabilitation and healthcare in people with disabilities are in charge of the Ministry of Health and Social Action and this is repeated in provincial structures, according to the federal organization of the country
. Articles 2 and 4 of Law 24.901 guarantee the total coverage for all disabled people and takes responsibility for covering social security benefits of those who have it
. Likewise, the law makes the State responsible for those citizens who do not have social security services. Until now, only 17 of the 23 Argentine provinces and the City of Buenos Aires have adopted law 24.901, in the remaining ones, coverage is not guaranteed by law.

The Federal Health Programme (PROFE) of the Ministry of Social Development provides public funds for the people in greater conditions of poverty. Insofar as disabled people (including children), they are only given what is considered  services for extreme necessities and important elements are left aside by being labelled as unnecessary. 

In the case of people with multiple disabilities, difficulties are even greater. Neither the educational system nor social security services acknowledge the technical aid  these people need. Also, the need for an interpreter or assistant to communicate are denied. People with significant communication difficulties are generally excluded from educational processes and from social participation of any kind
.

The State has few rehabilitation centres for those with visual disabilities; there are only three in the province of Buenos Aires and some provinces have none at all.

Concerning early stimulation, there are services that work in coordination with healthcare providers and education. Detection is realized in primary healthcare centres and in other health centres. Once a disability or defficiency is detected, the child is referred to early stimulation centres which have adequate equipment for tending to babies and children between 0 and 3 years old. 

As far as early detection goes, there is still no national plan being set in motion
.

Those disabled people and their families who live away from the main metropolitan areas must face grave issues as a result of the lack of health professionals trained to assist children with disabilities. Frequently, in the case of children with multiple disabilities, epilepsy and other complex needs, they cannot be assisted by the hospital’s or private establishment’s medical watch due to the fact that doctors cannot handle basic problems, even if the reason for consult may be a mere cold or a meaningless fall
.

Institutionalization. Children with disabilities are committed to institutions when they cannot be assisted by their parents or their extended family. There are various large institutions of the type which receive children from the day of their birth to adulthood, after which time they are sent to neuropsychiatric hospitals.

An example may be San Lucas Hospital, located in La Plata province of Buenos Aires. It is destined to assist children above 4 years old who bear Mental, Mobile and Sensory Disability, Severe personality disorder, or who are multi-challenged. According to a report drawn up by professional staff of this institution, the hospital “is located in Lisandro Olmos within the premises of the Prison Units of this locality, in a building that originally belonged to the Penitentiary Service of the Province”, and they add that “children are admitted under the tutelage of the Judges for Minors of all Legal Departments in the Province because they are in moral and/or material danger.”
 

Housing. The lack of economic resources is one of the mayor obstacles just as are the limitations in terms of accessibility. Disabled people live in diverse conditions: with their families, alone or in institutions. Law N°24.901 stipulates that these intitutions may be: residencies, where they can live relatively independently; small homes, managed by adults without disabilities; and homes which are generally institutions run by non-profit civil organizations or by the Catholic Church
. In practice, collective homes are the most common housing facilities while no residencies where found to be working.

People with intellectual disabilities, multiple disabilities or with disabilities derived from mental illnesses run a high risk of ending up living in institutions. In big cities, it is common to find cases of institutionalizations in large hospitals or small homes. On the contrary, in small cities inland, there are no collective homes. If one of the people in these areas needs housing, he/she must be moved to Buenos Aires.

Transport. All public means of transport have access barriers. The recently constructed underground lines in the City of Buenos Aires have a very low number of accessible stations, which is why, on the whole, the system is of limited use to disabled people
. Trains are inaccessible
 and although there have been individual legal law suits that have forced railway companies to build accessible stations, trains have not been adapted yet to fit the needs of commuters in wheelchairs
.

As regards bus transportation, the City of Buenos Aires and some large inland cities have began the restructuring of their units. It is considered that the city of Buenos Aires has 12% of its units with low or semi-low floors, in spite of the fact that the restructuring process is low and does not meet the deadlines established by Law 24.901. A recent ruling of the Chamber for Federal Administrative Litigation, that confirmed a sentence in which the Department of Transportation will have to demand bus companies to incorporate units adapted for people with impaired motility, claims that there is little compliance on the part of collective ground-transport concessions subjected to national control.

	Education, cultural and recreational activities (Articles 28, 29, 31)


IX – THE ARGENTINE EDUCATIONAL SYSTEM

Challenges determined by fragmentation and inequality. The National Law of Education N°26.206, enacted by the end of 2006 stipulates that “education is a national priority and that it is built by State policy”. The main innovations introduced by the new legislation, which entail the great challenges for the State, are: 1) Extending compulsory schooling from the age of 5 until the end of Secondary Education; 2) The obligation of the National State, Province and the Autonomous City of Buenos Aires to universally cover Elementary Level education for 4-year-old children, and 3) That at least 30% of the schools have extended or full days by the year 2010. On the other hand, the law acknowledges the need to overcome the educational system’s fragmentation and inequality 
. The objectives the Argentine State plans to comform to with respect to education must be reached in a system characterized by a pyramidal, bureaucratic and inarticulate structure, made up of educational institutions managed by the state, by cooperatives, private or social groups. In turn, these depend on different governmental levels such as the municipal, provincial or national levels.

Under these conditions, the educational system encourages the increasing disparity among impoverished inhabited regions/belts and those which are not or are less so (UNESCO, 2007); it fosters a slow administration that obstacles efficient answers to realities like those of families in living in poverty conditions (41.1% of the urban population
) and of children with special educational needs or belonging to ethnic or cultural minorities. Moreover, it encourages the inefficiency of educational integration plans, implemented by the State and of which there are no organized and accessible impact data
.

How the educational system works: The Law of educational financing and the law of Federal coparticipation as the ones to be held resposible for inequity.

Law N° 26.075 of educational financing enacted in December 2005, compelments the Law of National Education. It establishes that the national and provincial  governments as well as the one of the autonomous City of Buenos Aires commit themselves to the progressive increase in investments on education, science and technology between the years 2006 and 2010 until they reach a 6% participation in GDP. This commitment is sworn at a national level and almost entirely at a provincial level
. Nevertheless, the Law of Federal Co-participation remains to be modified, it embodies a system in which the National Government –in charge of more than 80% of the country’s tax proceedings– distributes the resources among the provinces with the aim to balance regional inequity. However, according to CIPPEC
 (2007) there is no evidence that can account for the funds to be distributed following objective and equitable criteria consequently generating a direct impact on children’s right to education, e.g: 1) Great resource inequity per inhabitat that each province receives (in 2000, Tierra del Fuego and Santa Cruz got $1500 per inhabitat while the province of Buenos Aires got $4280); 2) What each student receives depends on the place where he lives (in the year 2005, Tierra del Fuego made an anual investment of $5,570 per student and Tucumán only $1,512 pesos); 3) The provinces less favoured by co-participation are the ones that have the most strikes due to wage conflicts with teachers; 4) Provinces contribute with about 70% of the educational budget’s total investment while the national governement contributes with the remaining 30%. Out of the provincial contribution, 92% is destined to teachers’ salaries
 , which leaves little flexible resource for local educational policy-making. 

Another matter to take into consideration is that the average contribution of the family to the educational investment to support each child at a higher education level is above 27% and the tendency is registered to be increasing in Argentina
.

To sum up, because the educational budget is directly linked to economic growth, the most impoverished provinces will have greater difficulties in reaching and maintaining the objectives established by the law of financial education. This distribution issue surpasses the Education portfolio and is strictly related to the Federal Co-participation fund. The organization of the Argentinian edcuational system reproduces and worsens inequity in favour of wealthier groups.

Unequal opportunities. The gap between the richest and the poorest regarding coverage and avoiding drop-outs  in Argentina’s the Educational System. 
Situations of unfairness, inequity and poverty are the paramount problems that all the levels in the educational system go through, creating a negative effect on matters like accessibility, premanence, promotion and certification, educational quality, learning possibilities and the compliance with the minimum number of class hours required. Adding to this, there are also infrastructural problems.

Elementary Level. According to offical data
, although in the last decade  enrollment at elementary levels increased almost by 20%, and with the greatest growth (58%) in classes for 4-year-olds, increase of the educational possibilities offered by the state’s management has only been of 12%.

With respect to the level of the schools, in 2005 only 30% of 3-year-old children and only 60% of 4-year-old children received elementary education. The unfairness in the access to this level becomes evident with the children from richer groups having 20% more schooling than the children of the msot impoverished population.

Furthermore, it is necessary to emphsize that official figure do not discriminate the percentage of children between 3 and 5 years old that attend institutions like CDI – CAI
. These are community organizations that, despite bringing educational services to a part of the population neglected by the State, have little resources and bring into light the uneven access to quality elementary education among children of the poorest and of the wealthiest sectors. 

Primary Level. Although registration at primary levels is historically high
 , the most concerning problems are grade repetition, overaged students and school drop-out. There are huge gaps in the educational quality between schools depending on state management and private ones. These realities express the inequality between children of the wealthiest and of the poorest social groups. 

Regarding the problem of grade repetition, state programmes aiming at reverting this tendency have had a low impact for the total country percentage for EGB 1 and 2 has not gone below 6% 
. Repetition indicates educational inequality among Argentinian children, since it lowers at private educational institutions (which are concentrated in the wealthy provinces and groups) while it rises in poorer provinces
 . In the year 2004 in the City of Buenos Aires, where 40% of the schools are private, there was a 2.38% grade repetition whereas in the Province of Misiones the percentage registered was 9.41%. 

At the EGB 1 level, the grade repetition issue is more accute in the 1st year and it is extremely alarming in more impoverished provinces like Santiago del Estero, where it rose to 19.42%
 in 2004. The high percentage of first grade repetition at primary levels gives an account of the educational policies that have not managed to revert everyday microprocesses that are part of the exclusion phenomenon, especially in schools that receive the most impoversihed child population. 

As fas as the EGB 3 level goes, the grade-repetition rate increases considerably with respect to EGB 1 and 2. What is more, in some provinces like Santa Cruz, Río Negro or La Pampa, this rate of repetition registered for EGB 1 and 2 doubles, reaching up to 50% of the students (Comparative table in Appendix 39).

In the case of the problem of overage, for EGB 1 and 2 the percentage of students in some provinces like Corrientes remains stable (between 29.3% and 30% for the 2001-2003 period), while in others like Misiones has increased considerably from 29.3% in 2001 to 42.3% in 2003, showing the low impact the programmes aimed at reverting this situation have. 

At the EGB 3 level, the overage issue deepens in realtion to EGB 1 and 2, and interregional differences increase, thus having the highest figures in poorer provinces
. This way, while the City of Buenos Aires registered an overage level at EGB 1 and 2 of 11.1% and of 25% at EGB 3 in 2003, Misiones’ rose to 42.6% and 45.5% respectively.

Grade repetition and overage are two of the factors directly related to school drop-out
. These figures show that the possibility to finish basic education diminishes for those children who live in the most impoverished provinces or areas of the country.

Secondary Level. At this point, the main problems the Argentine educational system faces have to do with access, overage and drop-out. These obstacles are also associated with regional disparities among provinces and social sectors. 

As regards school drop-out, the majority of the population does not make it to finishing middle education (See Appendix 42). There is a marked enrollment decrease since in the year 2006 there were 11,629 less students enrolled at this level than in 2000 (approximately 2,000 less students every year). In relation to this problem, a progressive decrease is also noted in the number of young people that get their degree due to their dropping out in the last stage of their educational formation. According to DINIECE data, in the year 2006 there were 45,974 undergraduates less than in 2002.

In the poorest groups, 8 out of every 10 youths do not finish their secondary education (See Appendix 42). What also fosters this problem is the gap that results from overage. Only half of the youngsters doing the Polimodal (the level after EGB 3) are in the “corresponding” chronological age (See Appendix 40).

The data show that adolescents between 13 and 17 years of age in Argentina have less possibility of pursuing their secondary studies and, out of those who do, just over a third achieve graduation and due certification. It becomes clear that state programmes aimed at reverting these tendencies are not efficient. 

Social and economic inquality: impact on effectiveness and on the education quality for children.

As we have been demonstrating, unfair conditions in access possibilities, conditions, school retention and the educational quality available to children living in diffeerent regions or provinces of the country are the variables that worsen the problems of the Argentine educational system. This becomes evident in at least three fundamental aspects:

1) Number of actual school days: although Law 25.864 of 2003 demands a minimum of 180 school days, during 2006 –due to wage conflicts with teacher unions– 6 provinces did not meet this goal, and in 2007 the figure rose to 14 provinces
. In addition to these figures, there were assistants’ strikes (doormen, cooks, janitors, etc.) at state-funded schools, as well as class suspension due to lack of water, gas, electricity, adequate furniture or classroom space, etc. The provinces that have the most difficulties in reaching the goal are, coincidentally, the ones least favoured by the Federal Co-participation Regime.

2) Problems with and lack of Infrastructure: In the year 2008, the province of Buenos Aires had 1,375 schools with building problems and 400 ran the risk of postponing the start of the school year
. According to a report by the Nation’s General Audit (2006)
 there are weaknesses in the organization of school infrastructure such as the lack of specific planning and the failure to comply with the percentages of resource distribution to be transferred, the failure to carry out an exact evaluation of this distribution and the lack of a national infrastructure and equipment map. As a consequence of these obstacles in organization procedures, in the last three years only 50% of the resources aimed at school infrastructure works were used
, and school days were suspended due to infrastructural problems like the lack of water, electricity, gas, etc. Moreover, in some regions of the country, the school population exceeds the registration capacity of the schools, that is, there are more children than there are institutions. As a consequence, they attend class in conditions of overcrowdedness (more than 40 children per class), they do not have enough classrooms, and some children do not get to be enrolled and are left unschooled. 

3) Educational quality: it is obvious and alarming to see Argentina’s deterioration of its educational quality (OCDE, 2007). 58% of the youth have reading issues and do not know how to use this skill as a learning tool. There is also a registered fall in the percentages of correct answers in Language between the years 2000 and 2003, and a decrease in the teaching quality between the 3rd and 9th grades
 . These data reflect the fact that Argentina is in a state of deep and generalized educational regression.

Children’s right to education in the Province of Tucumán. An example of educational inequity. 
The province of Tucumán is an example of the vulneration of children’s right to an education, as it does not guarantee free education (as regards fees and tuition costs) and therefore does not guarantee a fair chance of admittance. 

Although the CRC establishes that it is the State’s obligation to guarantee free education and to implement all necessary measures to reduce drop-out rates, public State-run schools in the Province of Tucumán charge every family, for each of their children, several kinds of “fees” which are supposedly an obligation of the State. One of them is the compulsory bonus as payment of a cooperative, which ranges between $8 and $15 monthly. Another one is the fee payed for the subject Physical Education, at $20. The last one is a school insurance fee which is worth $11 annually for the 2009 school year, according to resolution N° 5594 of 05/12/08 in accordance with what Law N° 5156 provides. However, this fee is being charged yearly to each and every child attending state-funded schools
. Although cooperatives are acknowledged entities for fund management and raising, the families’ economic contribution must by no means be compulsory nor must it be used as a means to ensure access to or permanecy in the school. Moreover, in charging families for a school subject like P.E. the province of Tucumán fails to follow what is stipulated both by art. 28 of the CRC and by the national law of education N° 26.206 which rule that the State has the obligation to provide and guarantee a comprehensive education for all children and youths. Last, regarding school insurance, according to official data (INDEC 2007) in the case of the province of Tucumán there are 1,171 state-managed school establishments where 414,512 children attend. For each one of them, the provincial state has collected between $8 and $11 annually, making families responsible for a large part of the educational system finances. This entails an infringement of children’s and youth’s right to free education.

The educational practices in the province of Tucumán also infringe the right to be respectful of people’s own religion (art. 14 of the CRC). Despite having 62 non-catholic acknowledged cults in the province, all state-managed schools give two hours of weekly instructions on catholic religion and they begin their school day praying. 

It is imperative to say that Tucumán has not started its legislative adaptation neither to the principles stipulated by the CRC nor to the National Law 26.061, thus maintaining patronage practices and violating the rights of children in other ways. 

	Protection against all forms of exploitation and sexual abuse (article 34)


X. EXTREME VIOLENCE OF CSEC

There are no official data available with respect to the quantitative data on the different types of violence exerted on children and adolescents. The Argentine state proper acknowledges the lack of data in its 2008 report for the Committee and states that: “This is one of the recommendations that puts forward one of the greatest difficulties in its implementation due to the dispersed statistics systems in many of our country’s provinces.” 

Among the cases of extreme violence, we find Commercial Sexual Exploitation of Children (CSEC), where adolescents’ situation of street exploitation along the cities of Argentina is a growing phenomenon that can be seen on a daily basis. Although poverty encourages rights infringement, we should not forget the adult “demand” factor, those who buy, recruit and exploit children, making them part of organizations that protect these illicit acts.

Human trafficking and trade is a criminal modality associated with prostitution and CSEC which works with networks and mafias operating mainly in the centre, north and south of the country. In most cases it goes along with or is complemented by other felonies like illegitimate deprivation of freedom, sexual abuse, battering and torture. 

It si estiamted that there are 20 networks in the country and that women and girls are sold and rented among procurers at prices that can vary from 200 to 5,000 pesos. Some sources make reference to 400 reported cases in the last three years and it is believed that the business moves around 100 million dollars annually in Argentina.

In a report, the Public Defender of the Nation denounced that 90% of the victims of white slave trade are women and girls. “The factors that influence or push victims towards the exploitation networks are: an unfavourable economic situation, hostile structural contexts, history of family violence, belonging to crowded families, unemployed women orwomen working under high levels of exploitation and minimum income, among others”. 

Poverty is undoubtedly a central axis, but putting the emphasis only on that and leaving aside the “demand” factor is to deny the fact that there are adults that, as clients, buy, recruit and initiate children in the world of prostitution, and others that make up the organizations that protect these felonies.

It must be said that each and every one of the people playing a part in white slave trading – those who prostitute and procurers, everyone that benefits and in some way supports these circles of exploitation, including clients – bear a resposibility that cannot be left unmentioned 
. According to some cases recently known of girls that managed to escape form these situations, the victims can spend years submitted to their dealers, under permanent threat and extortion for them to remain silent and act to their benefit. 

White slave trade cases have been detected in Córdoba, Santa Fé, Tucumán, Entre Ríos, Misiones, Santa Cruz and Mar del Plata. These came to light because the victims were able to escape, or through parents that risked their lives, were able to penetrate the networks and recue their children. But there are still people who have disappeared, remain kidnapped, hidden and are being submitted by the networks that profit from this criminal activity. 

Although in the last years sexual exploitation of children has risen to the levels of social visibility and more assistance has been demanded, the answers and proposals have not lived up to the magnitude and complexity of the problem. In April 2008 a new National Law came into effect of “Prevention and sanction on white slave trade and assistance to its victims”. This regulation typifies white slave trade as a federal crime but it has a very limited reach since it is not considered a felony for victims above 18 years old if these consented to it, ignoring that this is the result of pressures, deceit and manipulations on the part of the networks which also recruit victims when they are underaged. A short while after this law was enacted, a new organism began working and joined preexisting ones. This new Office for the Rescue and Company of Victims of White Slave Trade, was left in the hands of the Chief Office of the National Ministry of Justice and Human Rights. 

From the State, the programmes designed for the specific approach to this problem evince lack of articulation and coordination. Despite the announcements of procedures being done and the liberation from the networks of child and adolescent women, due assistance of the victims has not been verified just as trials to those accused of these crimes have not been finalized. 

Civil society organizations have proved in different interventions of concrete cases, directly or indirectly, that the mechanisms and socio-legal procedures are still fragmented. They do not analyze the chain of causes that contribute to the complexity of the crime; only some procurers are sentenced, favouring the impunity of these felons who, in many cases, are remarkably powerful and stay hidden behind the workings of these trade networks.

It is imperative that assistance services to CSEC victims be broadened so as to reach the entire national territory and to articulate their actions. It is also fundamental to give the victims the guarantees provided by penal procedure legislation and to spread awareness of its existance among the population
. 
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