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	Civil Rights and liberties (Articles 7, 8)


-
Children and adolescents without Identification Documents

According to information released by the Open Institute of Public Policies IADEPP
, our country is estimated to have 500,000 children without a birth certificate and therefore with no Identity Documents. Although in the last years the State has been promoting different programmes to solve this matter, the problem still persists.

Regarding though in general terms Decree 90/2009 –the latest state-propelled measure– is good, it entails a series of limitations that turn it into a selective and excluding policy for it benefits amnisty only for people who are 12 years old and below, leaving aside children and youths between 13 and 18.

Another difficulty that continues to exist and entails the infringement of children’s right to an identity is that the structure of the state is not prepared to solve the cases of minors without I.D. in a less cumbersome and more efficient way. On the one hand, when parents begin the corresponding paperwork at judicial venues, the State takes several years in handing in the requested documentation. Moreover, once the moratorium time has elapsed, the state forces the documentation papers to proceed via judicial, but it does not provide a special human resource structure –either with administrative workers or free public denfernders–  to speed up the process.

	Basic health and welfare (Articles 18, 23, 24, 26, 27)


· Sexual and Reproductive Rights of Children and Adolescents

Among the recommendations made to the Argentine state on this issue, we find those coming from the CEDAW Committee Reports, the Human Rights Committee as well as the DESC Committee and the concerns pointed out by the Committee for the Rights of the Child.

In this regard we can systematically state the following.

· Regarding sexual health and sexually transmitted diseases: there has been a minifest concern about the increase of HIV/AIDS incidence, especially among women
 and, within that group, adolescents. 

In relation to the case of adolescents, the recommendations made to the Argentine State can be summarized as follows: 

1. To increase the efforts made to promote the health of adolescents, particularly their sexual and reproductive health (CRC 2002)

2. To carry out a comprehensive multidisciplinary study to evaluate the reach and nature of adolescents’ health problems, including the negative impact of STDs and HIV/AIDS (CRC 2002)

3. To adopt measures to evaluate the effectiveness of sanitary education training programmes,  particularly in what concerns reproductive health (CRC 2002)

4. To adopt measures to establish councelling, assistance and rehabilitation services of a condifential nature, that will take into account the interests of adolescents and that will be available to them without parental consent whenever it concerns the minor’s best interest (CRC 2002)

5. To guarantee women’s access to health services, including sexual and reproductive health (CEDAW 2002 and 2004).

6. To provide all women and adolescents with assessment and contraceptive methods (HRC 2000, CRC 1995 and 2002)

7. Regarding Sexual education, it recommends to impart all schools with education on the subject of sexual and reproductive health (CEDAW 2004)

However, our country continues to fail in fulfilling children’s and adolescents’ sexual and reproductive rights. To date, there is no specific programme focused on satisfying the particular needs that this population have with respect to SEXUAL AND REPRODUCTIVE HEALTH. 

Beyond the implementation of the National Programme for Sexual Health and Responsible Procreation –NPSH&RP– established by Law 25673 since March 2003, its implementation is still very heterogeneous, both in the range of services offered and in its quality as well as its reach in all provinces and/or areas, since in some of them it is quite defficient or almost nonexistant
. There are contextual problems, such as bid delays that generate the lack of Contraceptive Medicine –CCM– which consequently has profound effects on the access to reproductive health. But there are also problems of a structural nature, such as the lack of services that can commit to this population in satisfying their right to information, councelling and authorized CCM in the country, in proper conditions and with due respect for confidentiality. Or the fact that despite being a method authorized by Argentine authorities, Emergency Hormonal Contraception –EHC– is neither used nor requested, adducing that it induces abortion, because of lack of knowledge of its mechanism of action
. 

The truth remains that, as far as adolescents are concerned, there is a systematic rejection unless they are accompanied by an adult
, in clear opposition to what the Argentine legal frame and the consecutive recommendations by the Committee for the Rights of the Child say on the matter (particularly, general observations 3 and 4). This has very ill-fated consequences on health, especially that of girls and adolescents but also on the general STD and HIV indexes of the country. 

In 2007, 74 maternal deaths were caused as a consequence of abortion, of which 40.5% were women between 15 and 24 years old. Among the direct obstectric causes, 39 deaths out of a total of 152 were women between 10 and 24 years old. For the group of women aged between 15 and 24 years old, the cause of death was related to pregnancy; labor and the post-natal period were the fourth cause (98 deaths per year)
. In all cases, unsafe abortion was the maternal mortality cause easiest to treat, by means of an improved access to information and sexual and reproductive health services, high quality post-abortion care and save abortion services where the law allows it. 

As fas as teenage pregnancy goes, out of 700,792 live newborns in the Argentina Republic in 2007, 2,841 (0.4%) came from a mother under 15 years old and 106,720 (15.2%) had a mother between 15 and 19 years old. In the City of Buenos Aires, 7.2% of the births involve mothers under 20 years of age, while in the Province of Chaco this percentage reaches 24.5%. Over 60% of the pregnancy in the general population, and 90% of the ones in the group of adolescents, are unplanned. 

Beyond the considerations that a 10% teenage pregnancy impose on the national state, the population of girls and adolescents calls for an adequate health system that will aim at the improvement for this population’s access to their right to integral health, especially sexual and reproductive health. Issues such as the commitment of health agents to give adequate care to this population, to respect their confidentiality and to keep professional secrecy in this type of service, the availability with respect to schedules and methods approvd by ANMAT –as our legislation states–, and the concern to reinforce proper councelling advice are just some of the matters to be strengthened in order to reverse present indicators.

Each unwanted pregnancy in this population can lead to finding a solution in intentional abortions, which increases maternal and infant mortality, thus running the risk of sometimes doing irreparable harm. Repeated pregnancies at an older age also increase the risks at the moment of labor. High pregnancy frequency among adolescents is a result of multiple factors (among which we find cultural and economic reasons), but it also tends to indicate flaws in the actions meant to promote sexual education and responsible procreation. This is why the approach to teenage pregnancy should be conceived with comprehensive citeria, which implies a commitment not only on the part of health authorities but also of the social and educational development portfolio. It is essential to implement law 26.150 of 2006 that creates the National Comprehensive Sexual Education Programme. 

Non-punishable abortion for girls and adolescents

Teenage pregnancy (generally unplanned)
 and maternal mortality rates
 for adolescents, including those caused by abortion, are high in our country
, making it evident that there is an important number of fundamental human rights being infringed despite having current constitutional hierarchy in our country. This reality becomes clearly evident on a basis of social inequity, bearing in mind that the figure corresponding to impoverished girls and adolescents is similar in all social classes, despite an early sexual initiation
.

Pregnancy as a result of abuse and sexual violence; unwanted motherhood and high-risk circumstances for girls and adolescents; bearly planned life projects, frustration or submitting themselves to dangerous situations like a pregnancy interruption in unsafe conditions are all situations that threaten the compliance with adolescents’ Human Rights.

Argentine law does not sanction abortion in an absolute manner. There are situations contemplated in the penal code in which abortion does not represent a crime, can be carried out without legal authorization and must not be sanctioned by justice. In these cases, it must be performed “by a certified doctor with the consentment of the pregnant woman, 1st. if it has been done with the purpose to avoid risking the mother’s life or health and if this danger cannot be avoided any other way; 2nd. if the pregnancy is the result of rape or of an attempt to decency over a woman suffering from a state of idiocy or insanity. In the case of the latter, the consent of a legal representative is required for an abortion.” 

Due to the growing restrictive interpretation and to the lack of regulations in these situations, NPA has become more complex, with a tendency to find unjustified litigation that mainly brings along a lack of knowledge about a right in the Argentine legal system (the National Constitution states in article 19 that No inhabitant of the Nation will be forced to do what the law does not stipulate, nor shall he/she be deprived of what it does not forbid) and a fundamental right, in accordance with the DIDH. In this sense, the Supreme Court of Justice of Buenos Aires issued a statement determining that the norm does not require the judges authorization for its application and only requires the opinion of a certified doctor and the consent of the pregnant woman. This was expressed in the causes “C.P. d. P., A. K”, sentenced on 27/06/2005 (case where subdivision 1 of article 86 was at stake) and “R, L. M.” sentenced on 31/07/06
 (case of subdivision 2).

The problem with these issues is that it sets a double standard on health. Every time the National Supreme Court of Justice is consistent with understanding the definition of health as stated by the WHO
 , the judges that intervene in these causes –when there is litigation– interpret the first of the cited assumptions, they do not aknowledge it broadly, and frequently limit themselves to a physical view of health. It is in this confusion that even healthcare professional fall into when they must evaluate whether they are standing before a case where a pregnancy should be interrupted. 

This complex situation is greately worsened when an individual with the right to have a legal abortion is an adolescent, since the parents or legal representatives are asked to intervene. They are often passively responsible for a situation of rape or abuse
. When sexual intercourse was consented but the pregnancy unplanned and endangering – which is related to the state’s omission to its duty to guarantee a comprehensive sexual education and access to contraceptive methods, CCM– the scarce admittance on the grounds of health in medical diagnosis, stands on the way of viable permitted abortions to be carried out in our legislation.

The application of this rule in Penal Code should not create controversies that may threaten adolescents’ fundamental rights. 

Special protection measures (Articules 22, 30, 32, 33, 34, 35, 37, 38, 39, 40)

Police Faculties in argentinian provinces that contribute to arbitrary   detentions

- Province of Buenos Aires: Bill for the new Infraction Code 

Since the the current government of the province of Buenos Aires went into office in December 2007, security policy returned to the “firm hand” proposals and more power was given to police structure, affirming that this was the way to reduce street crime and violence. They asked for “greater arm power” and that the police take over the streets. 

At present, as a consequence of this policy, more violent police practices have become habitual, violating constitutional rights and guarantees. The return to massive detention procedures (razzias) and a more extended use of detention on the grounds of crimial background and identity check, are a reflection of the broad arbitrary range of action that police forces have been given, which in turn has become the  biggest, more politicized, corporative and corrupted force in the country.

It is in this direction that the new Infraction Code is oriented, making it inconstitutional all through and designed for a society that siezed to exist 100 years ago. With this tool, social protest becomes criminalized and acts of repression are more intense in poor areas and towards excluded social groups.

This Code bill, more authoritarian than the current one (which was enacted by a military government), endows the Buenos Aires police force with more discretionary and arbitrary faculties.

With the new Code, more tramps, beggars, lurkers, drunkards, car “watchers”, windowshield clearners (at street corners), unauthorized street vendors, fortune tellers, parapsychologists, tansvestites and prostitutes will be likely to be thrown into prison, regardless their age. 

This would affect the lives of all people, for it prohibits and punishes with arrest: bachelor parties, graduation parties (where the student gets his clothes torn or has some substances thrown at him that may affect his appearance), having a beer or playing a soccer match in a square or on the sidewalk, throwing water during carnival season or simply carrying a key without being able to explain how one got it. Citizens would not be allowed to cover their faces on the street or yell in the privacy of their own homes either.

The initiative by the provincial government would also enable forces to arrest: vendors who sell alcoholic beverages to people above 18 years old, on the basis of their contributing to their drunkedness; members of clubs or associations performing public shows wihtout abiding by municipal, provincial and national safety measures; those making noise or tolling bells that may affect the tranquility of the population and parents whose young children leave school.

Those unable to pay costly fines (e.g. more than $7,000 in the case of a car “watcher”), will be arrested instead. This represents the return of imprisonment on the grounds of monetary debt, as in ancient Roman law.

· Province of Tucumán: Infractions

While insecurity affects society as a whole, the groups with least resources and those persecuted for their lifestyle choices are the ones that suffer it gravely. This is the context of infaction issues in Tucumán. 

The application of the Infraction Law N°5140 of the provicne of Tucumán and its amendments imply, per se, the violation of a series of fundamental rights acknowledged by the Provincial and National Constitution, and by different international human rights practices that have constitutional hierarchy. This law –that goes back to the last military dictatorship– shows the anti-democratic and reactionary way of thinking that characterized that painful stage of our recent history. That is to say that, nowadays, this rule carries and recreates a social control tool which overtly stands in contradiction to the current constitutional principles.

As a starting point, what must be emphasized is that in a democratic legal State the preventive functions of the police, in matters of citizen safety, cannot be restricted to the application of rules that seek to construct states, based on the logic of a penal doctrine of actors (a sentence on the basis of pre-conceived personal features rather than a doctrine based on the typification of the criminal act itself), which is universally considered inconstitutional nowadays. 

In this line, the application of an infraction legislation –we mean a Constitutional Infractional Right– should be the State’s last resort (ultima ratio) due to its criminal-repressive views on minor infractions (which are common in social coexistence, e.g. disorder in the public space) and the legal rights affected by its enactment (personal freedom, heritage, freedom to work legally, etc.). This is why it is important to implement new crime prevention mechanisms of a participational and sel-managed sort, that will be oriented mainly towards an alternative and peaceful solution to the neighbour-citizen conflicts, especially those that occur in neighbourhoods with high levels of violence and exclusion.

Following the mentioned Infraction Law, Tucumán’s polcie officers can arrest a person who is considered to be committing a minor infraction. We use the term “consider” precisely because in this type of police procedure, law N°5140 does not stipulate the use of enough and efficient means to prove that such infraction was committed and that the person detained is the perpetrator. As a consequence, with the police officer’s  mere idea or suspicion, local authorities can arrest people, keep them deprived of their freedom for 48 hours, decide on the person’s guiltiness, and finally determine punishment (arrest or fine).

This is what happens on a daily basis in Tucumán, which gives way for innumerable abuses on the part of the police.

From a formal point of view, law N°5140 makes an exhaustive ennumeration of punishable infractional conduct. In these terms, the factual framework – a presupposition of an act that the regulation contemplates– is extremely broad and flexible, it lacks any feature of typicfication and is therefore up to the absolute discretion of the police officer.

For a better understanding, it must be said that the questioned Infraction Law of Tucumán, begins by establishing that the same administrative agency that arrests, investigates, judges and, lastly, grants or does not grant the appeal resource, should be the Tucumán’s Chief of Police of. The picture becomes more grim with the fact that this infractional procedure is done without any type of immediate legal control, which can play a part only from the momento of the stage of appeal and with the supposed offender under arrest while the police handle all the previous procedures done in case of infraction. 

It is necessary to remember that the international practices for human rights, which bear constitutional hierarchy, in article 75 subdivision 22 of the National Constitution (NC) legally determine, also in terms of security, the work of all the State Agencies in relation to particular subjects and their jurisdiction. This is why the Interamerican Court for Human Rights –natural interpreter of and application agency for the American Convention on Human Rights (ACHR)
– sustained in a case of police abuse vs. Argentina that it:

“Acknowledges the existance of this faculty, and even, the State’s duty to guarantee its safety and to maintain public order. However, state power on this matter is not unlimited; its acts are determined by the respect to the fundamental rights of individuals under its jurisdiction and under observation of the proceedings according to the Law....”. 

To sum up, beyond the particular circumstances of an infractional arrest in the province, we will find that with the mere application of law 5140 and its amendments, some basic constitutional rights of the detained offender are manifestly and notoriously infringed. These are: the right to personal freedom and the right to due legal process. 

· Province of Córdoba: Provincial Infraction Code (Law 8431)

The Infraction Code of the Province of Córdoba, applied to both adults and youths under 18 years old is totally inconstitutional, it violates basic guarantees like: judicial intervention, restriction of freedom only by a judicial order, the right to be heard, deprivation of freedom only as a consequence of a previous regular and legal trial, etc. The law infringes upon due process because the police can investigate, arrest, judge and punish a person, violating the principle of impartiality. The whole police procedure is admisnistrative. The police are the judge, the juror and the executioner. The accused do not go through he instance of having a proper defense. The judicial instance is only started if the arrested offender (along with his lawyer) appeals within a 48-hour deadline since the moment he signs the notification.

Apart from failing to give a precise description of the kind of behaviour it intends to ban, it represents a violation to the principle of legality
. 

This law is mainly and prioritarily applied to impoverished youths that inhabit neighbourhoods far from the downtown, where there is less access to basic rights, as a way of restricting their right to circulate freely in the city centre.

This law is the main tool used by provincial police who are permanently choosing who have the right to enjoy public space, to circulate freely and who do not on the basis of their being “young suspects”. 

	Native peoples  (Articles 29 and 30)


Our country has adopted progressive changes in its specific regulations about the rights of native peoples, especially since an incorporation in the National Constitution – reformed   in 1994, article75, paragraph 17– that, among other considerations, establishes that it is the Congress’ duty to: acknowledge the ethnic and cultural preexistance of the Argentinian native peoples; to guarantee the respect for their identity and the right to a bilingual and intercultural education; and to recognize the communities’ legal status as well as the communal ownership to the lands they have traditionally occupied. Moreover, there is an incorporation of the Agreeement 169 of the International Labor Organization and the enactment of national and provincial laws, such as Law 26160.

Law 26160 on the emergency of communal ownership of the indigenous people in the country, was enacted in 2006 and it declared a four-year emergency situation, during which time sentence executions of procedures or administrative acts aiming at the evacuation and vacating of people from these lands were suspended. The law also establishes that, during the first three years (2007, 2008 and 2009), the National Institute of Indigenous Affairs should survey the situation of land ownership in areas occupied by indigenous communities on technical, legal and property-value aspects. In compliance with the law, Resolution 587/2007 creates the National Territorial Survey Programme of Indigenous Communities.

However, the law was not implemented until the year 2009 regarding the Territorial Survey, and judges continued issuing eviction orders against indigenous communities, which was forbidden in article 1 of law 26.160.

In the year 2006, the National Education Law was enacted. One of its objectives was “to strengthen national identity, based on the respect to cultural diversity and local peculiarities, open to universal values and to regional and latinamerican integration”. Also “To ensure indigenous peoples the respect for their language and cultural identity, promoting the appreciation for cultural diversity in all the students’ education” (Article 11, subdivision d) and ñ)). Likewise, Chapter XI deals with “Intercultural Bilingual education”.

This law represents a great advancement in the rights to diversity of indigenous children and adolescents. Nevertheless, it has not been fully implemented yet. This is mainly due to the fact that education is in the hands of provinces, many of which have not adapted their legislations to the principles and objectives of Law 26.206.

Situation in the province of Tucumán. The surveying tasks ordered by Law N° 26.160 started at a national level with Tucumán halfway through the year 2009 (with nearly a three-year delay) with the shaping up of the OWT (Operative Work Team) in the sphere of the National University of Tucumán which took up this assignment through an agreement with INADI.

Unfortunately, the surveying assignments alerted those thrid parties with an interest on the Communities’ lands and they reacted violently, both at a judicail level (promoting and influencing decisions on evacuations, despite the law), as well as through illegal means like threatening and exerting pressure. These actions ended up with the attack to the Chuschagasta Community and the murder of leader Javier Chocobar this past October. In spite of the Communities’ repeated requests (and of the current legislation), the Argentine State has not carried out reasonably necessary measures to avoid such events. On the contrary, the perpetrated actions against these communities were directly supported by a wide group of people in the Judical Power (ordering evacuations, systematically denying the presentations made by the Communities and applying internal-state legislation as the one coming from the practices of international law for human rights), and local police, adding to that the indifference of local and federal executive powers. Evictions have continued to happen despite the legal prohibition established in a public order regulation, and have increased since the first actions of the state targeted at the late compliance with the survey ordered by Law N° 26.160.

The Argentine State must move forward towards the construction of an adequate institutional framework that will allow communities to inhabit their territory peacefully, without being harassed or persecuted by state agents that choose to turn a blind eye on the applicable regulations, or rather, by thrid parties with the democratic authorities’ tacit consent. In any case, and until the possession of the lands by communities is not achieved peacefully, it is the State’s duty to provide for the means to avoid attacks and harassment that are likely to result in the violation of the right to life and personal integrity of the members of these communities. In addition to this, while there are still specific legislations, the State has the obligation to guarantee the effective validity of the regulations in favour of Tucumán’s Indigenous Communities, in this specific case, Law N° 26.160.-

Since none of the minimum conditions demanded exist, the possibility of risk imposed on the life, personal integrity, property and cultural identity of members of Indigenous Communities is increasing as time passes by along with the State’s establishment of impunity and complicity. 
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� CEDAW 2002 and 2004, CDESC, 1999)


� Situation of Sexual and Reproductive Health assistance  in Argentina, 2003-08, CoNDeRS, 2008.
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� Situation of Assistance in Sexual and Reproductive Health in Argentina, 2003-08, CoNDeRS, �HYPERLINK "http://www.conders.org.ar/pdf/Situacion_de_la_atencion_2003-2008.pdf"�http://www.conders.org.ar/pdf/Situacion_de_la_atencion_2003-2008.pdf�.





� Situation of Assistance in Sexual and Reproductive Health in Argentina, 2003-08, CoNDeRS, 2008 �HYPERLINK "http://www.conders.org.ar/pdf/Situacion_de_la_atencion_2003-2008.pdf"�http://www.conders.org.ar/pdf/Situacion_de_la_atencion_2003-2008.pdf�.





� Argentina has been trying to lower its rates on maternal mortality for ten years. To comply with the Millenium Development Objectives (MDO), stipulated by the United Nations Organization (UNO) for 2015, the country should lower its current rate to 13 of the 44 maternal deaths for every 100 thousand newborn. The Argentinian Health Investigation Forum (AHIF), made up of the State, the Panamercian Health Organization (PHO) and the National Academy of Medicine, expresses that with the current tendency “we would only reach the figure of 38 for every 100 thousand newborn” by 2015. This suggests there would be 260 deaths per year instead of the 87 that the agreement tolerates as a maximum. 


� According to the Department of Health Statistics and Information (DHSI) 2008, in Argentina 2,841 children were born alive from 15-year-old mothers and between those and 20-year-old ones, 106,720 were born. At a national level, the adolescent pregnancy rate (mothers under 20 years old) in 2008 –last available register– is 15.8% (whereas five years ago, this figure was a little below 13.8%). In real numbers, in 2007 there were 700,792 births throughout the country, of which 106,720 came from adolescents between 15 and 19 years old, and 2,841 came from girls under 15 years old. The rate for precocious teenage pregnancy (mothers under 15) is perhaps the most worrying one: data from the national Health portfolio reveal that this indicator has tripled in Argentina in the last four decades, and that 3 thousand of the newborn babies per year come form girls between 10 and 14 years old. 


� According to the DHSI 2008, 36 girls and/or adolescents out of every 10,000 live newborns, between 10 and 19 years old, die due to pregnancy-related causes, and around 30% of these causes of death are related to abortions.


� The last detailed register of the situation in the inland of the country corresponds to 2007 and was in charge of  the Statistics Department of the National Ministry of Health. Formosa, La Rioja and La Pampa are the three jurisdictions with greater maternal mortality rates for every hundred thousand newborns -133, 130 and 112, respectively (15 deaths in Formosa, 8 in La Rioja and 6 in La Pampa). The province with the most maternal deaths registered during 2007 was Buenos Aires, with 97.


� The percentage of children born alive from mothers who are illiterate or with an incomplete primary education is 9.5%. It reaches 50% in Misiones and it escalates to nearly 20% in some provinces of NEA and NWA.


� Article 86, subdivisions 1 and 2 of the Penal Code.


� The ruling ratified the constitucional nature of article 86, subdivision 2 –as other provincial courts did afterwards, like Mendoza and Entre Ríos– and it also made clear that legal authorization was not a requirement in non-punishable abortion practices. 


� HEALTH, according to the definition by the WHO, is a state of complete physical, mental and social wellbeing , and not just the absence of ailments or diseases. Preamble of the Constitution of the World Health Assembly, adopted by the International Sanitation Conference, New York, 19-22 June 1946; signed on 22nd July 1946 by the representatives of  61 States (Official minutes of the World Health Organization, N° 2, pg. 100) that came into effect on 7th April 1948.


� A resolution by the Office of the Ombudsman of the City of Buenos Aires, 1665/98, states that the City’s Executive Power must give order to assist incapable women who have been victims of rape, without litigation. 





� NSCL, “Case Giroldi Horacio on Cassation Petition”, April 7-1995, Publisher in JA, t. 1995-III, cosniderations 11 y 12.


� IHR Court, Case Bulacio, Walter vs. Argentina, sentenced 18th September 2003, Series “C” N° 100, paragraph 124.


� Example: Art. 98 Lurking; “the law WILL SANCTION with a fine of up to five Fine Units (5 FU) or eith arrest of up to five (5) days, those lurking buildings or vehicles, agricultural,breeding, forest, mining establishments, or those around these areas in a suspicious attitude, without a reasonable cause, according to the circumstances of the case, or provoking unease in the proprietors, inhabitants, passers-by or neighbours. 
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