2 Reforming the law

2.1 The elements of legal reform

Peter Newell and Dominique Pierre Plateau

The material in this chapter, reflecting sessions
in the workshop, is based on the legal reform
handbook, Prohibiting corporal punishment of
children: A guide to legal reform and other
measures, published by the Global Initiative to
End All Corporal Punishment of Children in
January 2008. The handbook covers: the
human rights imperative to prohibit all corpo-
ral punishment, legislative measures to prohib-
it all corporal punishment, and other measures
to support prohibition, including awareness
raising, promoting positive parenting, integrat-
ing prohibition into professional codes of con-
duct, linking strategies for prohibition with
strategies addressing domestic violence, and
monitoring and evaluation. It is available as a
pdf on the website of the Global Initiative
(www.endcorporalpunishment.org).

Three basic elements

Effectively working towards prohibiting cor-
poral punishment requires a clear under-
standing of why prohibition is needed (the
human rights imperative), what should be
prohibited (all corporal punishment and oth-
er cruel and degrading punishments) and how
prohibition is achieved (law review and
reform).

Why is prohibition needed?

Prohibition is necessary because all people,
including children, have human rights to

respect for their dignity and physical integri-
ty, protection from all forms of violence, and
equal protection under the law. The UN
Committee on the Rights of the Child has
made is absolutely clear that prohibition in all

settings is required to implement the Con-
vention on the Rights of the Child.

The Committee has also emphasised that, in
addition to being an obligation of States, pro-
hibition is ‘a key strategy for reducing and pre-
venting all forms of violence in societies’.”

What should be prohibited?

All corporal punishment and other cruel or
degrading forms of punishment should be
prohibited. In its General Comment No. 8 on
the right of the child to protection from cor-
poral punishment and other cruel or degrad-
ing forms of punishment (arts. 19; 28, para.
2; and 37, inter alia), the Committee on the
Rights of the Child provides a detailed defini-
tion of corporal punishment which encom-
passes both physical and psychological pun-
ishment of children (see box). Significantly, it
also emphasises that corporal punishment is
always degrading — it always has a negative
impact on children’s emotions, breaching their
physical and emotional integrity.

7. General Comment No. 8, para. 3
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Defining corporal punishment
Corporal punishment is:

“..any punishment in which physi-
cal force is used and intended to
cause some degree of pain or dis-
comfort, however light. Most
involves hitting (‘smacking’, ‘slap-
ping’,'spanking’) children, with the
hand or with an implement — a
whip, stick, belt, shoe, wooden
spoon, etc. But it can also involve,
for example, kicking, shaking or
throwing children, scratching,
pinching, biting, pulling hair or box-
ing ears, forcing children to stay in
uncomfortable positions, burning,
scalding or forced ingestion (for
example, washing children’s
mouths out with soap or forcing
them to swallow hot spices). In
the view of the Committee, cor-
poral punishment is invariably
degrading. In addition, there are
other non-physical forms of pun-
ishment that are also cruel and
degrading and thus incompatible
with the Convention. These
include, for example, punishment
which belittles, humiliates, deni-
grates, scapegoats, threatens,
scares or ridicules the child.”

- UN Committee on the Rights of the Child (2006),
General Comment No.8, para. | |

General Comment No.8 provides detailed
guidance on prohibition and its implementa-
tion. It should be translated into as many lan-
guages as possible so that it is accessible across
the world.

How is prohibition achieved?

Prohibition is achieved by law review followed
by law reform.

Law review

All laws relevant to corporal punishment must
be reviewed. This includes:

e laws which authorise the infliction of cor-
poral punishment and/or state how it
should be carried out

* laws (including common law, or case law)
which provide legal defences or justifica-
tions such as ‘reasonable chastisement’,
‘the use of force for purposes of correction,
‘moderate correction’, etc.

* laws which are ‘silent’, neither explicitly
authorising nor prohibiting corporal pun-
ishment.

Examples of laws authorising corporal
punishment

“The Court may order the child, if a male, to be
whipped with not more than ten strokes of a light
cane — (i) within the Court premises; and (i) in
the presence, if he desires to be present, of the par-
ent or guardian of the child.

Firm  discipline shall be maintained and
enforced in all schools, but all degrading and
injurious punishments are probibited, and no
child shall receive corporal punishment of any
Jform save as is hereinafer in this regulation pro-

vided.’

Examples of legal defences and
justifications

Parents are authorised to reprimand and ade-
quately and moderately correct their children.’

Discipline administered by a parent or legal
guardian to a child does not constitute cruelty
provided it is reasonable in manner and moder-
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ate in degree and does not constitute physical or
psychological injury as defined herein.”

Where legal defences allow ‘reasonable’ or
‘moderate’ punishment, it is left to the courts to
decide what is and is not reasonable. This con-
tributes to a confused overall message about hit-
ting or assaulting children in the name of ‘dis-
cipline’, confirming only that at least some lev-
el of violence is acceptable.

Examples of common laws allowing corporal
punishment

The old English common law defence of ‘rea-
sonable chastisement is used in many coun-
tries. In 1860, a judgment was made in a case
where a teacher had beaten a boy to death. The
teacher was convicted of manslaughter, but the
judge stated that English law allows ‘moderate
and reasonable chastisement’. This judgment
has been cited around the world.

Ancient Roman law gave fathers the right to kill
their child. When this right was removed,
around 300 BC, it was replaced by permission
for male relatives to inflict ‘reasonable’ physical
punishment on their children.

‘Silent’ laws

In some states, the law is completely silent on
corporal punishment and there is no case law
on the issue, but nevertheless there is a tradi-
tional, assumed ‘right’ of parents and others
with parental authority to use it.

Law reform

Law reform to prohibit all corporal punishment

and other cruel or degrading punishment requires:

* removing all defences and authorisations of
corporal punishment

* explicitly prohibiting corporal punishment
and other cruel and degrading punishment.

Unless legislation explicitly prohibits corporal
punishment, it leaves room for ambiguity and
misinterpretation.

As the definition adopted by the Committee on
the Rights of the Child makes clear, all forms
and degrees of corporal punishment should be
prohibited. States do not compromise over pro-
tecting other population groups — e.g. women
or older people — from all forms of violence.
Children have a right to equal protection.

In some countries, corporal punishment is pro-
hibited in the constitution but this is not
reflected in criminal and other legislation.
Where the constitution goes so far as to explic-
itly prohibit corporal punishment, it is impor-
tant that other legislation is amended to re-
emphasise this. However, when prohibition is
enacted in national legislation, it is not neces-
sary to pursue explicit prohibition in the con-
stitution. In general, constitutions deal with
basic principles, such as respect for physical
integrity and human dignity and equal protec-
tion under law. But the constitution w#// require
reform if, as in some states represented at the
workshop, it specifically permits corporal pun-
ishment of children.

Repeal is not enough

Prohibition of corporal punishment of children
in all settings requires the removal of any legal
defences and justifications, wherever they exist
in common (case) law or legislation. All laws
authorising or regulating the administration of
corporal punishment, e.g. in laws applying to
education or to care or penal systems, must be
removed.

However, simply repealing (removing) a
defence or authorisation from written law is a
‘silent’ reform. It does not send a clear educa-
tional message to society that corporal punish-
ment is no longer lawful. But when the repeal
of the defence is accompanied by the insertion
of a statement which makes it clear that assault
can no longer be justified as punishment or cor-
rection, explicit prohibition is achieved.

The law needs to be clear and explicit so that
adults and courts cannotr misinterpret it.
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Examples of explicit prohibition

‘Children are entitled to care, security and a good
upbringing. Children are to be treated with
respect for their person and individuality and
may not be subjected to corporal punishment or
any other humiliating treatment.’

Parental authority confers rights and imposes the
duty to educate, care, watch over and discipline
children, excluding physical punishment or any oth-
er form of mistreatment or degrading treatment.”

Guidance or statements of policy are not
enough

It is not enough for states to advise parents and
others that corporal punishment should not
be used — it must be written into the law. Oth-
erwise, the idea persists that breaching a child’s
human dignity and physical integrity is
acceptable, normal or even — as some still sug-
gest — ‘in their best interests’. This perpetuates
children’s status as objects or property.

Key elements of law reform and its
implementation

* repeal of any legal defences and any laws or
regulations authorising corporal punish-
ment so as to ensure that the criminal law
on assault applies equally to any assault on
a child, wherever the child is and whoever
the perpetrator

¢ explicit prohibition of corporal punishment
and other cruel or degrading punishment in
legislation applying in the various settings of
children’s lives — home and family, schools,
and care and justice systems

* establishment of a range of appropriate
responses and sanctions to address the con-
tinued use of corporal punishment by par-
ents and others

® clear direction and training to all providers
of services for children and families to sup-
port and enforce prohibition

* public and professional education about
the law change.

The only way to ensure clear, uncompro-
mising prohibition of all corporal punish-
ment is to use clear, uncompromising lan-
guage in legislation.

Use of ‘corporallphysical punish-
ment’ and other terminology

The terms ‘corporal punishment’ and ‘physi-
cal punishment’ mean exactly the same and
are interchangeable. The phrase ‘physical and
humiliating punishment’ misleadingly sug-
gests that physical punishment is not itself
humiliating. It is preferable to spell out that
law reform is aimed at prohibiting ‘corpo-
ral/physical punishment and all other forms of
cruel or degrading punishment. This reflects
the language in article 37 of the Convention
on the Rights of the Child and in the Com-
mittee’s General Comment No. 8. Using an
acronym like ‘PHP’ should be avoided
because it does not communicate the reality of
what we are seeking to prohibit and eliminate
and the gravity of the issue.

Occasionally, it appears that a country may face
the situation of not having words for ‘corporal
punishment’ in the language. This does not
mean, of course, that physical punishment itself
is not used in childrearing. The challenge is to
find a way to make explicitly clear in legislation
that existing prohibitions of, for example, vio-
lence, assault, and humiliation, do apply in the
context of disciplining children.

Portable rights for children

There is an irrational logic behind banning
corporal punishment first in penal systems,
then in schools, and lastly in homes. The
home is where the child spends the majority
of his or her time, yet national laws largely
avoid prohibition in this setting because it is
believed to be a ‘private’ sphere. Furthermore,
many teachers are also parents, and carry their
attitudes about corporal punishment from the
home into school.
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Children really need ‘portable’ rights, includ-
ing the right to protection from all forms of
violence including all corporal punishment,
which they carry with them wherever they are
—home, school, workplace, institutions. Once
all authorisations and defences for corporal
punishment are removed, the basic criminal
law on assault will apply to children. This
means that any assault, whether in the context
of punishment or ‘discipline’, will be unlaw-
ful. Children, like adults, will be protected by
the criminal law wherever they are and who-
ever the perpetrator.

But to send a clear message, in addition the
prohibition of corporal punishment needs to
be stated in relevant sectoral legislation, appli-
cable in the penal system, schools, and all
forms of alternative care, whether provided by
the state or by private bodies.

Legitimate use of reasonable force — to pro-
tect children

Parents and other carers often need to use some
degree of physical force to protect or restrain

children, especially babies and young children.

Although not strictly necessary, some States
have found that parents and others are reassured
if the legislation which prohibits all corporal
punishment also confirms that reasonable force
may be used for protective purposes.

As the Committee states in General Com-
ment No. 8 (para. 14):

The Committee recognises that parenting and
caring for children, especially babies and young
children, demand frequent physical actions and
interventions to protect them. This is quite dis-
tinct from the deliberate and punitive use of force
to cause some degree of pain, discomfort or
humiliation. As adults, we know for ourselves the
difference between a protective physical action
and a punitive assault; it is no more difficult to
make a distinction in relation to actions involy-
ing children. The law in all States, explicitly or
implicitly, allows for the use of non-punitive and
necessary force to protect people.’

The following diagram summarises the
process of law reform to achieve explicit pro-
hibition of all corporal punishment and other
cruel or degrading punishment of children.

UNIVERSAL PROHIBITION NOT YET IN PLACE

Do any laws authorise/regulate the use
of corporal punishment in any setting?

7

Yes No, the law is

+ silent

Repeal all provisions relating
to corporal punishment

:

Enact legislation relating to all settings, including the family, to
explicitly prohibit all forms of corporal punishment

:

Legislation clearly prohibits all corporal

punishment in all settings

Does the law provide a defence for the use of corporal
punishment by those with authority over a child, e.g.
“reasonable chastisement” or “a right of correction”?

sy N

No In common In legislation

(case) law

Repeal all legal
provisions which recognise

or refer to the defence

/

Enact legislation explicitly stating that the defence can
no longer be used

:

Laws on assault apply equally to children and adults

PROHIBITION ACHIEVED
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Necessary
measure(s)

Key question

2.2 Facilitating legal changes: Save the Children
and partners’ progress across the world

Sharon Owen

Eliminating corporal punish-
ment - focusing on law reform

Corporal punishment, and the task of address-
ing it, is a wide-ranging issue. It affects children
of all ages, in all settings. It takes many forms.
The overarching ‘problem’ is the fact that cor-
poral punishment happens. The ‘solution’ is to
reduce and ultimately to end it. Law reform is
one of many measures undertaken to achieve
this. Within this ‘big picture’ framework, the
key question in planning and evaluation is:
How do the measures taken contribute to end-
ing corporal punishment of children?

But achieving prohibition requires that the
issue is re-framed, so that the ‘problem’ is recog-
nised as corporal punishment being lawful, and
the ‘solution’ is to prohibit it. The way to do
this is through the law reform process. The key
question in planning and evaluation becomes:
How do the measures taken help to realise chil-
dren’s right to equal protection from assault in
law?

Eliminating corporal Prohibiting corporal

punishment punishment

Corporal punishment Corporal punishment is

of children lawful
Eliminate it Prohibit it
Law reform, awareness Law reform
raising and education,

research

How do the measures How do the measures we

we take contribute to take help to realise
ending corporal punish- children’s right to equal
ment of children? protection from assault

in law?

These two ways of thinking are not synony-
mous. The development of positive parenting
programmes for new parents, or the adoption
of an anti-corporal punishment policy by a gov-
ernment education ministry, will both help to
reduce the prevalence of corporal punishment.
However, neither comes any closer to explicit
prohibition in law and to equal legal protection
for children from assault. In fact, both the pos-
itive parenting programmes and the anti-cor-
poral punishment policy would be undermined
by the absence of laws clearly stating that hit-
ting children in the name of discipline is wrong,.

Law reform to give children equal protection
from assault is an immediate obligation. Delay-
ing prohibition until sufficient public educa-
tion and awareness raising has taken place is
unjustifiable. Organisations need to believe in
their own ability to pursue proper legal reform.
They need a re-evaluation of what needs to be
done in light of this, including:

* looking at how research can be used to sup-
port law reform

* aiming to ensure that media debates give a
clear message that corporal punishment
should be prohibited. Some debates ques-
tion whether prohibition is desirable, but
children’s right to equal protection is non-
negotiable

* promoting positive discipline not only to
convince people that bringing children up
without hitting them is possible, but to edu-
cate them about what life will be like when
prohibition is achieved (e.g. parents will not
have to choose between being prosecuted or
having unruly children, but will be made
aware of a range of non-violent ways to
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teach discipline, and there will be all kinds
of support when things go wrong).

The starting point for legal reform has got to be the
recognition that existing law does not explicitly
prohibit corporal punishment.

This recognition and the actions taken as a
result, account for global progress so far towards
achieving universal prohibition.

Progress across the world

In 24 states, the law clearly prohibits all corpo-
ral punishment of children, including in the
family home and by parents. In a further 25
states, governments have made public commit-
ments to full prohibition and/or legislation has
been drafted which includes explicit prohibi-
tion and is being discussed. Over 100 states
have prohibited corporal punishment in
schools and in penal institutions, 146 as a sen-
tence of the courts, and 35 in all alternative care
settings (see Annex 0).

Number of states prohibiting corporal punishmentin law
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Penal system | Penal system Alternative
Home School
(sentence) (disciplinary) | care settings
W Prohibited 24 107 146 104 35
= Not prohibited 173 38 44 31 147
Unknown 0 2 7 12 15

This means that currently only 3.4 per cent of
the world child population is fully protected in
law from assault. This would increase to 18.6
per cent if those who have made commitments
or begun the process of reform were to follow it

through to enacting legislation. If every state
represented at the workshop achieved prohibi-
tion, the figure would be 54.2 per cent, signif-
icantly tipping the balance.

Percentage of world child population legally
protected from corporal punishmentin all
settings, May 2008

B Prohibited in all settings

H Not prohibited

3%
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Facilitating legal reform

I. Recognising the gap between the
existing and the ideal law

The foundation for pursuing legal reform is a
clear understanding of what the law says now,
and what it should say to achieve prohibition.

It is important to establish definitively
whether or not corporal punishment has been
prohibited in the home, in schools, in the
juvenile justice system and in alternative care
settings. If it is prohibited, it is not enough
simply to assert this — the legislation should be
specifically identified and the exact wording of
the relevant provisions should be examined. If
it has not been prohibited, the legal provisions
which make corporal punishment lawful
should be identified, including references to a
parental ‘right to administer reasonable pun-
ishment’ and similar provisions relating to dis-
cipline of children, provisions stating how cor-
poral punishment in schools and other insti-
tutions should be carried out, and sentencing
options available to the courts. Once this
information is gathered, it is a simple step to
identify which laws to target in pursuing legal
reform.

The next step is to identify what is needed in
the place of the laws allowing corporal punish-
ment. The ultimate aim is for the law to explic-
itly prohibit corporal punishment in all set-
tings. This is not difficult to imagine. The ide-
al law would simply state that ‘all corporal pun-
ishment and other cruel or degrading punish-
ment of children is prohibited’. This statement
would be found in legislation relating to chil-
dren in all settings and applicable to all adults
with any kind of authority over children. There
may also be a need to repeal defences such as
‘reasonable punishment’ or ‘use of force by way
of correction’” from common law or legislation,
and to repeal laws explicitly authorising and
regulating corporal punishment in education,
care and justice systems.

Reforming the law
Before After

Absence of prohibition Explicit prohibition in new

in existing law law

Recognition of a ‘right to These provisions repealed

discipline’ etc. (including in

common law)

Authorisation to use
corporal punishment

Regulation of how it should

be administered

The issue of prohibiting corporal punishment
is often overcomplicated. For example, many
people believe that corporal punishment is
already unlawful under legislation which pro-
hibits ‘violence’ or ‘inhuman or degrading
treatment’, or which protects ‘physical integri-
ty’ or ‘personal honour and dignity’. These
phrases are included in draft legislation in the
belief that they do the job of prohibiting all

corporal punishment.

But the problem is that nearly the world over,
corporal punishment is socially and culturally
accepted as a disciplinary measure in childrea-
ring. For this reason, it has never been viewed
as harmful, abusive or even violent. On the
contrary, it is viewed as necessary and for a
child’s ‘own good’. Society has long deluded
itself in this way. There is a danger that those
pursuing prohibition can similarly delude
themselves to believe that they are achieving
legal reform when they are not. In order to
explicitly prohibit corporal punishment, the
law must refer to ‘corporal punishment’.

Another mistake is to draft legislation that
prohibits only corporal punishment that caus-
es harm. This falls short of complete prohibi-
tion again, because it misleadingly implies
that there is a form of corporal punishment
that does not cause harm. In this way, it sup-
ports the common belief that a certain degree
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of corporal punishment in childrearing is ulti-
mately for a child’s own ‘good’.

Learning from the pre-workshop
questionnaires®

It was clear from the responses to the ques-
tionnaires circulated to all participants in
advance of the workshop that moves towards
reform have been under way in many coun-
tries. But it was less easy to see a clear recog-
nition of the gap between existing legislation
and how that should be changed to achieve
prohibition. For example, a number of states
indicated that prohibition had already been
achieved in one or more settings, but when
asked for the detail of the law this could not
be verified.

As already stated, it is crucial to have a clear
understanding of existing law, because know-
ing the law makes it easier to change it. From
the detailed communication with individuals,
following up information provided in the
questionnaire responses, three principles
emerged in establishing the current legality of
corporal punishment with a view to prohibit-
ing it:

1. See the law for yourself. Do not be satisfied
with assertions that corporal punishment
is already prohibited but look for the evi-
dence. If the law does not clearly say that
corporal punishment is prohibited, then it
almost certainly is not.

2. Keep asking questions. Continue research-
ing the law until you can pinpoint exactly
what the law says and where it says it.

3. Monitor reviews and revisions of legisla-
tion. These present opportunities to enact
prohibition or, if this already exists, to
ensure that the prohibition is maintained
in the new law.

This rigour in interrogating existing law

should also be applied in drafting prohibiting

legislation. Many of the pre-workshop ques-
tionnaire responses indicated that legislation
had been drafted which would prohibit cor-
poral punishment in the home and other set-
tings, but closer scrutiny revealed this was not
the case. For example, in one state where the
government has long been committed to pro-
hibition, the draft legislation prohibits only
corporal punishment that causes harm. In
another similarly committed state, a great deal
of good work has been done on legal reform
but this is currently let down by a draft law
that does not explicitly refer to corporal pun-
ishment, only to ‘violence’ and ‘physical vio-
lence’. Further work is needed to get the law
that will really achieve prohibition.

Examples of draft laws that do not
achieve full prohibition

‘Corporal punishment which leads to physical

and mental harm may not be used.’

The use of all physical and mental violence is
prohibited.”

The child has a right to protection from all kinds
of degrading and inhuman treatment or punish-
ment.’

Discipline of a child shall not affect his/her
human dignity and personal integrity.

‘Every child has the right to be protected from
torture, cruel, inhuman or degrading treatment
or punishment, and in particular ... no child
shall be subjected to corporal punishment by
chiefs, police; teachers, prison guards or any oth-
er person in any place or institution, including
schools, prisons and reformatories; ...~

The Government shall engage all sectors of soci-
ety and undertake all necessary legislative,
administrative and other measures to expedi-
tiously implement the rights in the present Bill
and shall, in particular undertake to ... ensure
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that corporal punishment is abolished and that
school or parental disciplining is undertaken in
a manner that is consistent with the inherent dig-

nity of the child.”

All of these drafts fall short of explicit prohi-

bition.

Example of a draft law that does achieve
full prohibition

Parents and guardians have the right and
responsibility o discipline their children, as
well as any child or adolescent under their care
without causing harm to their health, physical
and psychological integrity, and personal digni-
1y, therefore excluding the use of physical and
humiliating punishment, even if it seems to be

light.

The pre-workshop questionnaires explored
other issues relevant to legal reform, including
advocacy within government, parliamentary
debate, media debate, high-level support for
prohibition and opportunities for reform.
These will be considered below.

2. Advocacy within government

Just over two-thirds of those who responded
to the questionnaire had advocated prohibi-
tion of corporal punishment with their gov-
ernments, with varying degrees of success. In
many cases, the advocacy was clearly focused
on the need for explicit prohibition in law. In
others, it seemed more about raising aware-
ness of the issue. These differences in focus
seem to be reflected in the different outcomes
of the advocacy.

Most significantly, advocacy resulted in writ-
ing initial draft bills and subsequent involve-
ment in the drafting process. This is a crucial
element of reform.

Sometimes, advocacy resulted in non-legisla-
tive bans on corporal punishment. Advocacy

resulting in minimum ‘standards’ or ‘policies’
that ban corporal punishment, or the devel-
opment of training manuals — while impor-
tant in eliminating corporal punishment —
needs to be evaluated carefully in terms of
legal reform. The question to ask of non-leg-
islative bans are:

* How far do they really help towards equal
protection in law?

* How far are they undermined or limited
by the absence of prohibition in law?

* How far do they hinder further advocacy
for prohibition? For example, does the
development of minimum standards fuel
the common argument that there are
enough safeguards in place to protect chil-
dren, and therefore that the law does not
need to be changed?

Other outcomes of advocacy were identified:

* the formation of children’s rights commit-
tees and other influential groups with a
potential influence on law affecting chil-
dren

* involvement of government officials

* statements endorsed by high officials

* research on corporal punishment

* attention to implementation of existing
prohibition

* workshops and sensitisation sessions.

For each of these, organisations need to return
to the key questions of legal reform, and ask
to what extent they contributed to legal
reform, or were they more broadly related to
elimination.

Remember — children have a right to equal
protection.
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3. Parliamentary debate

A few states indicated that there has been
some parliamentary debate. The ideal situa-
tion would be where a government had made
a public commitment to prohibition, with
debate centred on how to enact prohibition.
But debate about whether to prohibit cannot
be avoided. It is vital to prepare for this as
much as possible by ensuring that there are
ready answers to people’s misgivings about
prohibition which key parliamentary sup-
porters of prohibition have been primed to
use. Once it is accepted that prohibition is the
only way to achieve equal protection for chil-
dren, debate can move on to look at ensuring
that the new law is explicit and that it leaves
no legal loopholes, and at issues of imple-
mentation and monitoring, etc.

Sometimes it is reported that partial prohibi-
tion has been obtained ‘on the quiet side’, with
little apparent debate. The attraction of this is
clear, but again the question should be asked
how far it marks progress towards achieving
equal protection. How far is it a missed oppor-
tunity for addressing equal protection for chil-
dren in all settings? Partial prohibition in
schools or some alternative care settings does
not address the issue of equal protection for
children under the law.

4. Media debate

There was an understanding in many of the
responses to this question that media coverage
is not the same as serious debate. There was
also a recognition that debate without a con-
sistent clear message was of limited use in
moving towards prohibition. Media publicity
highlighting the problem of corporal punish-
ment and its negative effects is undoubtedly
important in reducing corporal punishment.
However, it may not in itself represent
progress towards equal protection in law. The
most effective debate is strategic, and occurs
within the context of media campaigns advo-

cating law reform to achieve equal protection
for children. Again, preparation is the key,
including ready responses to frequently asked
questions and objections to reform.’

Sometimes a high profile case of severe corpo-
ral punishment, or the publication of a report
or a research study, can provide a media
opportunity to push for prohibition. Other
opportunities are presented in connection
with special days. Some of those mentioned at
the workshop were the annual ‘No hitting day’
initiated in the US," and the African Day of
the Child.

5. Identification of high level
supporters

The support of high profile and influential
people can form a crucial support for reform.
Some questionnaire responses indicated that
high level supporters had been identified, but
for the most part few specific people or insti-
tutions were named.

In some countries, the task of prohibiting cor-
poral punishment is impeded by politicians
and other powerful people speaking out in
support of corporal punishment. Persistence is
crucial. Prominent leaders in society and rele-
vant professions (e.g. paediatricians) should be
identified, who will speak out about the dan-
gers of corporal punishment and about posi-
tive discipline and parenting experiences. Pub-
licly ‘mocking’ those politicians who support
corporal punishment may provide an oppor-
tunity to expose the hypocrisy behind their
arguments and to make the reasoned case for
prohibition, emphasising the obligation on
governments to prohibit corporal punishment

under the UNCRC.

No country that has achieved full prohibition
has done so in the context of majority public
support for law reform. Rather, prohibition
has been enacted because governments can no
longer avoid their human rights obligations.
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6. Opportunities for reform

To maximise efforts towards law reform,
opportunities for influencing the law should
be identified and acted upon. These include
predictable opportunities, ad hoc opportuni-
ties and opportunities created by those who
want the law changed:

* Predictable opportunities. Universal opp-
ortunities, common to varying degrees in
all states, include those provided by the
reporting process under the Convention
on the Rights of the Child and other
treaties (e.g. the Convention Against Tor-
ture and the International Covenant on
Economic, Social and Cultural Rights),
the Universal Periodic Review Process at
the Human Rights Council, and regional
mechanisms.'' State specific opportunities
include reviews of legislation and efforts to
harmonise laws with the Convention on

the Rights of the Child.
* Ad hoc opportunities. Calls for prohibi-

tion can be introduced into media cover-
age of news related to child protection, vio-
lence against children, domestic violence
and other related issues, as well as at
launches of reports and research.

* Created opportunities. Through lobbying
and advocacy, those working towards pro-
hibition should create opportunities to
influence legal change.

In some countries, prohibition of corporal
punishment has been discussed without sig-
nificant progress for several years, and organ-
isations feel the need to move on to new
issues. But the campaign for law reform is not
over until the law has been reformed to explic-
itly prohibit #// corporal punishment, includ-
ing in the home. And after that, implementa-
tion of the law must be monitored, etc.

Regular discussion on global strategies and the
leadership of people experienced in this area
will help to keep up momentum. Save the

Children (SC) should co-ordinate with the
Global Initiative and other international
organisations, e.g. UNICEF and Plan Inter-
national, to build collaborative networks and
avoid duplicating work. Regular meetings
between Save the Children and UNICEF

should be organised to discuss the issue.

At the national level, NGOs need to develop
a single, unified position to present to the gov-
ernment. Save the Children Sweden has
played a leading role so far. This would be
strengthened by greater involvement of
regional representatives. Learning from the
experience of reform in other countries can be
encouraging to those working in particularly
challenging situations.

State authorities must be compelled by NGOs
to pass bills because of international and
national pressure. Bills pending before parlia-
ments provide opportunities to ensure that
explicit prohibition is enacted, in specific sit-
uations (care institutions, schools, etc.) or, ide-
ally, in comprehensive legislation relating to
children wherever they are.

In conclusion, in all efforts to prohibit corpo-
ral punishment it is important to remember
that nothing short of explicit prohibition in
law will be sufficient. In every action, the key
question is: Do these measures help to realise
children’s right to equal protection from
assault in law?

8. A questionnaire on moves already taken towards legal
reform was sent in advance of the workshop to each partici-
pant by the Global Initiative to End All Corporal Punishment
of Children in collaboration with Save the Children. Respons-
es were received from 27 participants covering 35 states (some
participants represented more than one state).

9. See Annex 4 for Frequently Asked Questions about prohi-
bition

10. See www.stophitting.com/spankOut/

11. See section chapter 7
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