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FOREWORD
The Children in Need Network (CHIN) has since its existence in 1996 focused on promoting the rights and improving the welfare of children in Zambia.

Over the years, the emphasis in this regard has been raising awareness on the rights of children, not just with the children, but also with their families, communities and others working with children.

CHIN has also actively engaged with government to pursue the implementation of the United Nations Convention on the Rights of the Child (UNCRC) as a means of ensuring fulfillment of children’s rights.

This engagement has made CHIN realize the need to consistently monitor government’s commitment to implementing and applying the tenets of this important convention that it signed and ratified over 15 years, especially that government’s own reporting on the convention to the UN committee on the rights of the child has not been on track due to delays in reporting as the initial and only report for the country was submitted 11 years after signing of the convention.

For this reason, CHIN felt it prudent to monitor what progress government has made in implementing the convention since its last report to the committee.

It must be noted that this is not an alternative State Party Report – it is simply a monitoring report that we see as important in tracking Zambia’s progress and informing programming for children’s rights fulfillment. 

The work in this report is the first piece of work done exclusively by the network itself through the Research and Advocacy Working Group composed of members and supported by CHIN secretariat staff.

This was certainly not an easy task and I would therefore like to take the opportunity to commend the members of the team for their tireless effort and hard work that resulted in this very important report, not just for the network, but for the child rights sub-sector as a whole.

Special thanks go to Kindernothilfe (KNH) Germany for the financial support provided for this work and also to Save the Children Sweden for their initial support to this work.

Finally, I want to thank most sincerely the government ministries and departments that spent time to respond to and to help our members with data for this report. The Ministry of Sport, Youth and Child Development, the Ministry of Community 
Development and Social Services and the Ministry of Education are some of the Ministries we want to pay special and particular tribute to for their support.

Other thanks go to Birgitte Poulsen of ILO/IPEC, Ngosa L Kaloto and Ian Plaskett of UNICEF for taking the time to review and to make comments on the document.

Credit also goes to Lawrencia Chama Mukuka for proofreading and typesetting of the report.

We hope that you find this report useful not just as a source of information, but that it will provoke you into doing something (or indeed wanting to do something) about the rights of children in our country because while they are yet to be leaders in the future, they are children now and us now to create an environment that will enable them become the leaders of tomorrow. 

Pamela M N Chisanga

Executive Director
Children in Need Network

EXECUTIVE SUMMARY

Introduction

The Convention on the Rights of the Child was adopted and opened for signature, ratification and accession by the General Assembly resolution 44/25 of 20th November, 1989 and entered into force on 2nd September 1990 in accordance with article 49.

Zambia signed the Convention on 30th September 1990 and ratified it on 6th December 1991 without any reservations. Despite this early signing and ratification, the Convention has only been partially incorporated into domestic law. International instruments ratified or acceded to are not self –executing but require enabling legislation to become enforceable.

In this regard and in accordance with article 44 of the Convention, states parties undertake to submit to the Committee, through the Secretary –General of the United Nations, reports on the measures they have adopted which give effect to the rights recognized herein and on the progress made on the enjoyment of those rights:

(a) Within two years of entry into force of the Convention for the state party concerned;

(b) Thereafter every five years.

Zambia submitted its initial and first periodic report in 2002, eleven years after ratifying the Convention. In its observations and recommendations, it is the concern of the United Nations Committee on the rights of the child that the Zambian government has made considerable delay in submitting the progress report and that it should submit its second, third and fourth periodic reports in one comprehensive report which is due on the 4th January 2009.

It is against this background that this exercise has been undertaken by CHIN in order to collect data pertaining to the progress made by government on the implementation of the Convention, and in particular, efforts made to respond to concerns raised by the United Nations Committee on the Rights of the Child in its Concluding Observations on the Zambia State Party Report. CHIN also hopes to use this report as input for its Alternative State Party Report for the UNCRC State Party Report due in January 2009. 

This report therefore focuses largely on the issues raised on Zambia’s State Party Report, but also looks generally at the progress Zambia is making in realizing the tenets of the convention in Zambia.

However, monitoring of progress made in each sector on the implementation of the United Nations Convention on the Rights of the Child is a complex process, involving a very wide range of different government agencies across a large number of government ministries, with the activities undertaken at all levels. A key challenge for this study was how to measure ‘progressive realisation’ of children’s rights especially that the country was no proper mechanisms for monitoring and documenting data and statistics relating to children.

There is no coordinating body for the implementation of the CRC across central government departments and equally no coordination exists across the statutory bodies and devolved agencies in Zambia to date, 17years after the ratification of the CRC. 

This has impeded the monitoring of progress made on the programmes meant to implement the CRC in Zambia.

It should be acknowledged that Zambia has not yet set standard national key performance indicators to guide the implementation and monitoring of the CRC and critically reviewing and assessing the performance of its implementation and impact. This shows none compliance by government with the recommendations made by the UN Committee on the Rights of the Child in 2003.

However, there are sectoral policies, laws and strategies that have been put in place by line ministries working with children in order to serve them effectively by improving their status and welfare. Despite having revised the National Child Policy in 2006, there is still no implementation framework for the policy. Overall, government, on the localization and implementation of the CRC has made no remarkable progress after the submission of her First and Initial Periodic State Party Report in 2002.

Such a process of monitoring will perform a dual function of providing information for the nation on the progress made by government on the implementation of the Convention on the Rights of the Child to which Zambia is a state party as well as providing feedback for programme management. The implementation of the CRC requires effective monitoring and evaluation with appropriate feedback mechanisms amongst all stakeholders in order to ensure proper service delivery.

CHIN hopes that by outlining specifically the number of children’s rights being violated by none fulfillment, respect or protection and actions that need to be undertaken to fully implement the CRC will form the baseline for Zambia and may be an attempt towards measuring ‘progressive realisation’ of children’s rights. This is seen as the next phase of this report to be concluded in the first half of 2008. This also includes a component of children themselves being able to monitor implementation of the UNCRC and setting their own benchmarks or standards of their expectations.

 In view of the foregoing, CHIN with the involvement of its members through its Research and Advocacy Technical working group conducted the monitoring exercise on the implementation of the CRC targeting government ministries and agencies working with children in Lusaka. Also targeted were the children on the street and in schools, Human Rights Commission, the Zambia Law Development Commission and Child Justice Forum.  

Methodology

Prior to the field work, the researchers undertook to review comprehensively, available literature pertaining to the progress made on the implementation of the Convention on the Rights of the Child by particularly reviewing key documentation consisting of the Initial and First periodic report submitted by government to the United Nations Committee on the Rights of the Child, the Non – governmental organizations shadow report and the concluding observations and recommendations made by the Committee in relation to 
Zambia and other documentation relevant to the subject which are annexed hereto as bibliography.

Objectives of the Study

1. General Objective 

To research and ascertain what progress has been made by the Zambian government on the implementation of the Convention on the Rights of the Child.

2. Specific Objectives

a) To ascertain to what extent the principles and provisions of the Convention have been domesticated into Zambian legislation;

b) To research and ascertain to what extent the Administration of juvenile justice system in Zambia has been transformed into the internationally accepted United Nations minimum standards and rules;

c) To Examine to what extent the structures and functions of the Human Rights Institutions have been restructured in order to fully reflect the principles relating to the status of national institutions for the promotion and protection of human rights including the effectiveness of the operations of  the Children’s Rights Committee;

d) To ascertain to what extent the Zambia Law Development Commission has been strengthened in order for it to discharge among others, one of its mandate of reviewing Customary laws which are not in conformity with the Convention.

e) To examine to what extent the Ministry of Community Development Social Services (MCDSS) has implemented social protection measures with regard to vulnerable children

f) To ascertain to what extent the Ministry of Sport Youth and Child Development (MSYCD) has developed policies and programmes including their monitoring and coordination.

Research Sample

The research sample consisted of various participants namely:

(a) Local Court Justices,

(b)  Lawyers 

(c)  Social workers

(d) Teachers 

(e) Development workers

(f) Children

Research Tools

(1) Case Study interview checklists 

(2) Study Questionnaires

Research Participants

The participants were selected based on the mandate of government agencies and departments. In this regard choice of participants was specifically based on the mandate relating to working with and for children including law reform and development, and the 
monitoring of the implementation of human rights instruments in Zambia. In ensuring that reliable and useful data was collected and analyzed, particular focus was placed on visiting the following government agencies:

a) The Ministry of Justice, being a government agency responsible for signing Treaties, Conventions and Optional Protocols with regard to children.

b) Human Rights Commission, being a statutory body and independent monitoring structure for the implementation of the Convention on the Rights of the Child and other related International Human Rights Instruments,

c) Zambia Law Development Commission, a statutory body responsible for law reform and development,

d) Child Justice Forum, a statutory body under the independent Judiciary of Zambia, responsible for the transformation of the Administration of Juvenile Justice system,

e) Child Law Review Advisory Committee, an inter ministerial committee responsible for review and development of pieces of legislation related to the child, and 

f) Local Courts at Boma, being courts that deal with matters relating to customary law such as intestate succession, dissolution of customary marriages, elopement, pregnancy damages etc.

g) Ministry of Sport Youth and Child Development, being a government ministry responsible for policy development, monitoring and coordination of child related activities.

h) Ministry of community development and social services, being a government ministry responsible for juvenile welfare, adoption services, foster care and welfare assistance to vulnerable children.

Location of the Study

The study took place in Lusaka as a pilot towards the impending full coverage of other provinces of Zambia.

Limitations of the Study

Despite the excellent support that was received from Children in Need Network and other government departments, a study of this nature will have some limitations that need to be acknowledged.

Record keeping in government departments involved in child justice is not of desired standard, and the quantitative data presented in this report was generated during the field work with minimal cooperation from most of the government departments.

There is no existing electronic database on which information is recorded and updated on a continuous basis and can be verified against the paper trail. Progress reports from most of the government agencies are not complete and available for assessment.

The fieldwork was undertaken over a longer period than initially planned for and as a result the resources allocated for the exercise were stressed. If more resources and time had been available, more first hand information would have undoubtedly been obtained. 

For instance, time limitations and the unavailability of certain individuals precluded face – face interviews and in some instances the researchers resorted to substituting case studies with “Questionnaires.” 
Summary of the Key Findings

· Coordination - There is no coordinating body for the implementation of the CRC across central government departments and equally no coordination exists across the statutory bodies and devolved agencies in Zambia to date, 17years after the ratification of the CRC. The National Child Council has also not yet been established.
· National Plan of Action - Despite having revised the National Child Policy 2006, there is still no implementation framework for the policy, except in draft form.
· National indicators - Zambia has not yet set standard national key performance indicators to guide the implementation and monitoring of the CRC. Thus it is extremely difficult to critically review and assess the performance and impact of the programmes. 

· Children with disabilities/special needs – Zambia has no specific policy and NPA for children with disabilities. Their concerns are only addressed in the general National Policy on Disability and the Fifth National Development Plan (FNDP). There is also an absence of a comprehensive database on disabled 
· children, outlining type of disability and disaggregated by gender and other parameters.

· National Steering Committee on OVC’S – This committee has not been functioning effectively and is now defunct. Its operations have been adversely affected by the inadequate funds allocated for its activities.

· Information Management System - Ministries working with children have no comprehensive databases on children and that information on children in need of special care and protection is not readily available. Where data is available, there is no mechanism or indicators to check that the data collected is in line with the UNCRC.

· Child Rights Programming - The majority of staff in key ministries serving children have not been trained in child rights programming and are therefore not conversant with this concept. Further, with the exception of MSYCD, there is no government ministry with guidelines on child participation and this hinders participation of children in the development process.

· Child and Youth Parliaments - The structures were put in place to enhance the right of the child to participate and their presence at local levels in Zambia is limited as they have not been decentralized. Geographical disparities exist in the enjoyment of 
the right to participation. Despite the existence of these parliaments inadequacies in their effectiveness still exists, cardinal of which is the lack of action by government on various issues resolved and presented to them.

· Legislation: Existing legislation as it relates to the child is currently in need of reform.  This need arises because GRZ not only need to uphold their international commitment to the CRC but because current legislation is scattered between several statutes, providing for a confusing legislative environment that hinders the fulfillment of child rights and jurisprudence.  
Equally, we find that a conflict exists between customary and statutory law and that by addressing this conflict would allow for further enhancement and strengthening of 
the protective environment for children to live in.  We find that there is no clear definition of a child is provided under current Zambian legislation and that other areas of contention need to be revisited and answers provided, for example, minimum age of employment, minimum age of marriage, property rights and so on.  A legislative audit has been conducted and mid-2008 the nationwide dissemination and consultative process will begin.  This entails provincial dissemination workshops in which the legislative audit report will be discussed comprehensively by members of civil society and Government.  Further thematic groups and reports will be produced around particular legislative “themes” e.g. adoption.  The law reform process is long, taking a few years, however, this is expected. What is important is that the commitments of the CRC are reflected in legislation and that the legislation is particular to Zambia and its people.  To aid and facilitate the process a Child Law Reform Secretariat was established in the MCDSS, staffed by the Zambia Law Development Commission (ZLDC) with support from the Child Law Review Advisory Committee, consisting of civil society members. 
· Civil Society - Funding to these institutions has been inadequate impacting negatively on the quality of service they give to needy children. To worsen the situation, there are too many civil society organizations creating fragmentation in the work that they do. There is a lot of work duplication and this has led to inequity in resource distribution especially across geographical divides. Government has no system to track resources and beneficiaries of these organizations.
· International Conventions and Optional Protocols: Zambia has not yet ratified the following: The CRC Optional protocol on the Sale of children, child prostitution and child pornography, and on the involvement of children in armed conflict, Hague Convention on the Law applicable to Maintenance Obligations of 1973 and Hague Convention on the protection of children and cooperation in respect of Inter country Adoption of 1993. The 2006 UN Convention on the Rights of Persons with Disabilities has not been signed or ratified. 
· Definition of the child - The definition of the child is relative and dependent on context; largely a piece of legislation, the legal system and purpose and that it is not uniform and as defined under article 1 of the Convention.
· Minimum age of criminal responsibility - Section 14 of the Penal Code has not been amended and thus continues to perpetuate the 8 years legal minimum age for criminal responsibility which is still too low to conform to internationally applicable standards.
· In addition, discrimination has been perpetuated against the boy child offender with reference to sexual offences.

· Child marriages - The Constitution allows the application of customary law in social practice and that the Local Courts are primarily courts of customs. 
Customary law defines a child as a person who has not attained puberty while statutory law contains multiple definitions of a child. The Constitution does not provide a definition for a child and that the presence of multiple definitions which are embodied in various pieces of legislation creates disparities in social practice and interpretation.

· Public Welfare Assistance Scheme; it is recommended that government takes necessary measures to provide assistance to single parents and child headed households in order to support them in bringing up their children and siblings. The foster parent grants that are available at the Ministry of Community Development and Social Services (MCDSS) cannot be easily accessed. Guardians have to seek committal orders, a process that is extremely difficult and expensive for the poor. Further guardians must show proof of ability to care for the children, a condition that many fail to meet but yet they continue to live with these orphaned and vulnerable children.

CONCLUSION

Zambian government has made some progress in the implementation of the UNCRC, but this progress is very limited and some efforts have been watered down by other negative factors that have been left unattended. CHIN notes that to effectively gauge government’s performance, a measure of progression needs to be devised. CHIN will attempt to devise such a mechanism for its future monitoring activities. 

Major lapses have been noted in the areas outlined below.

1. There is no coordinating body for monitoring the implementation of the UNCRC across several government ministries and statutory bodies and that the urgent establishment of the National Children’s Council is vital for effective coordination.

2. There are several inadequacies in the various pieces of legislation and these should be urgently addressed if the localization of the UNCRC is to be a reality. Focus must be placed on harmonizing customary laws that set minimum age of majority at too low with statutory law that is less definitive and with multiple definitions that are highly discriminatory. All the remaining optional protocols should be signed if effective response to the child’s needs is to be realized.

In the ultimate, a comprehensive Children’s Act should be produced and without considerable delay. This would no doubt effectively promote and protect children from having their rights violated or unfulfilled.

Further, government requires to renew its commitment by adequately funding the structures it has put in place for them to function effectively and offer quality services especially to 
needy children. The social protection strategy requires to be adequately implemented with a broader view of wider coverage in reaching vulnerable households looking after children in need.

Overall government renewed commitment to effective realization of children’s rights require a broad based strategy full of political will and its dispensation with due regard to making remarkable progress on the implementation of the UNCRC.
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1. GENERAL MEASURES OF IMPLEMENTATION

	Article 4:The state must do all it can to implement the rights contained in the convention


1. Policy Development and Implementation Framework

As a signatory to the UNCRC, Zambia is obliged to take appropriate legislative and administrative measures to implement the principles and provisions of the convention. After submission of its initial report in 2002, government has formulated policy guidelines in order to localize the implementation of the convention. Progress made is as follows:

(a) National Policy on Disability and the National Action Plan on Disability 2003- 2008

This was formulated to guide implementation of programs specifically targeting physically challenged people, children inclusive. This policy was necessitated by the various problems which physically challenged people were facing. This situation was made grave by the fact that government had no adequate and reliable statistics on which to gauge with precision the extent and magnitude of these problems.

Measures to protect disabled children have had a limited impact so far. The lack of a comprehensive database makes it difficult to find information on children with disabilities. Current strategies do not take into account the needs and potentials of children with disabilities and information flow from the government and other stakeholders to children with disabilities is poor. The National Policy on Disability does not adequately cover specific issues affecting children with disabilities. Their rights and special needs as children are not advanced. 

(b). National Child policy

This policy was first adopted in 1994 and currently there is the revised 2006 National Child Policy (NCP). It provides a focus for specific actions to improve the living conditions of Zambian children while ensuring that programs of economic and social development directly address the most urgent needs of this critical population.

The National Plan of Action for the implementation of the NCP is however still in draft form. This implies that there are no indicators to effectively monitor and evaluate progress achieved in the implementation of the convention.

(c). Coordination and Implementation framework

There are several government agencies whose policies and programs aim at enhancing the welfare of the child and their coordination is critical in advancing the rights of the child. Currently there is no effective coordination as the national child council has not yet been formed as planned and reported in the initial state party report submitted in 2002.

(d). National Steering Committee on Orphans and Vulnerable Children 
      (NSC-OVC)

The NSC_OVC was formed in 2001 to advise government on issues affecting Orphans and Vulnerable Children (OVCs), but there is no enabling legislation for its existence. The committee was considered essential for establishing a better policy and legal framework, and better monitoring and coordination of OVC programming by all actors. It started its operations in 2005 after calls for it to start functioning. The committee only met twice in 2006 and had no meeting in 2007 despite the many challenges facing the child sector and associated sub sectors in Zambia. The cross-ministerial leadership of national response is therefore missing. According to the 2004 situation analysis of OVCs, it was estimated that 15% of children aged below 15 years fall in the category of OVC. The Ministry of Youth Sport and Child Development has only one technical advisor seconded from RAPIDS. This critical shortage of manpower in the ministry has negatively affected the functioning of the committee.

There is need to urgently enact legislation that will legalize the existence of the committee in order to attract financial, Human and material support. Other measures to improve its performance include decentralization to district and provincial levels.

(e). Data Collection 

Except for the Ministry of Education, all other ministries working with children have no data bases on children and information on children in need of special care and protection is not readily available. Where data is available there is no mechanism or indicators to check that the data collected is in line with the UNCRC.

(f). Child and Youth Parliaments

The study found that these structures were put in place to enhance the right of the child to participate. However their presence at local levels in Zambia is limited as they have not been decentralised. Geographical disparities exist in the enjoyment of the right to participation. Despite the existence of these parliaments inadequacies in their effectiveness still exist, cardinal of which is the lack of action by government on various issues resolved and presented to it.

2. Legislation

Zambia signed the Convention on 30th September 1990 and ratified it on 6th December 1991 without any reservations. Despite having signed and ratified the Convention, it has only been partially incorporated into domestic law. International instruments ratified or acceded to 
are not self – executing but require enabling legislation to become enforceable. The following were the findings of this monitoring exercise: 

· Existing legislation does not fully reflect the principles and provisions of the United Nations Conventions on the Rights of the Child. Current legislation is scattered between several statutes, providing for a confusing legislative environment that 
hinders the fulfillment of child rights and jurisprudence.  Equally, we find that conflict exists between customary and statutory law and that by addressing this conflict 
would allow for further enhancement and strengthening of the protective environment for children to live in.  We find that there is no clear definition of a child is provided under current Zambian legislation and that other areas of contention need to be revisited and answers provided, for example, minimum age of employment, minimum age of marriage, property rights and so on. There is need to comprehensively review legislation in order for it to reflect the principles and provisions of the Convention
. 
Additionally, A legislative audit has been conducted and mid-2008 the nationwide dissemination and consultative process will begin.  This entails provincial dissemination workshops in which the legislative audit report will be discussed comprehensively by members of civil society and Government.  Further thematic groups and reports will be produced around particular legislative “themes” e.g. adoption.  The law reform process is long, taking a few years, however, this is expected. However, customary laws that are in opposition to the principles and provisions of the Convention need to be visited.
 Also, the Government needs to ensure that customary law is codified in order to protect children and the community in general from harmful changes that may be effected in certain customary practices.
· That government has constituted the National Constitutional Conference with the view of drafting a new Constitution. The Current Draft Constitution has adequate legislation on children and once amended will serve to justify children’s rights. However, until that happens, most legislation concerning children remains in its old form, not reflecting the principles and provisions of the UNCRC. 
· Further, Bill of Rights provisions on children in the current draft constitution need to be maintained in the new and final constitution. Government needs to 
establish, and agree with its citizens, on an appropriate measure of progression on the realization of rights enshrined in the bill.
· Government has formed an inter ministerial committee (Child Law Reform Advisory Committee) which comprises Zambia Law Development Commission , Ministries of Sport ,Youth and Child Development, Community Development and Social Services, Children In Need Network  and cooperating partners such as UNICEF and Save the Children Sweden.

· The Committee has recruited legislative consultants who undertook a legislative audit of pieces of legislation that relate to children. Priority has been placed on reviewing the following pieces of legislation which greatly affect children and which are administered by MCDSS:
(a) Adoption Act,

(b) Penal code,

(c) Probation of offenders Act,

(d) Juveniles Act.

· In its next course of action, the Committee will undertake a study on Customary Law to ascertain the extent it would recommend the enacting of legislation that would reflect the principles and provisions of the Convention. A consultancy firm called 
Bemvi Associates was engaged to conduct an audit of pieces of legislation relating to children.

· Financial and material assistance to the Committee is provided by government, UNICEF and Save the Children Norway and Sweden. The Committee has had few challenges and constraints impeding its operations since inception, funding is adequate for it to discharge its mandate

· Over time, some changes in the Acts that affect children have been made. Most recently, adjustments have been made to the Penal Code’s provisions relating to punishment for people who sexually abuse children. Also amended has been the employment of young people’s Act that has led to the increase in the age for eligibility of young person’s to employment from 14 to 15 years.
· For the law reform process to be effective, close cooperation between Zambia Law Development Commission (ZLDC), Ministry of Justice and all ministries working with children is necessary. It is highly recommended that the Ministry of Community Development and Social Services (MCDSS) have an indepth involvement in the law reform process to ensure that it is anchored in the right structures of government that has the mandate to undertake a broader review of legislation rather than focus of ministry specific mandates.
· The Human Rights Commission, particularly the children’s rights committee of the commission, needs to play an active role in the reform process.
3. Independent Monitoring and Good Governance Structures

Zambia is a signatory to various International Human Rights Instruments and therefore obliged to uphold the principles and provisions of these United Nations treaties some of which requires the states parties to take appropriate measures to create and adequately support institutions of good governance. Also required of the states parties is the creating of institutions that would independently review and develop legislation that would reflect the principles and provisions of the ratified international instruments and their optional protocols. 

(a). Human Rights Commission (HRC)

The Human Rights Commission (HRC) is established by article 125 of the Zambian Constitution and that pursuant to the HRC Act No. 39 of 1996, the HRC is an autonomous body and not subject to the direction or control of any person or authority in the performance 
of its duties. However this autonomy has a number of limitations, exceptions and omissions that make the effective functioning of the commission difficult.
According to the Act, the functions
 of the Commission shall be to – 

(a) Investigate human rights violations;

(b) Investigate any mal – administration of justice;

(c) Propose effective measures to prevent human rights abuse;

(d) Visit prisons and places of detention or related facilities with a view to assessing and inspecting conditions of persons held in such places and make recommendations to redress existing problems;

(e) Establish a continuing programme of research, education , information and rehabilitation of victims of human rights abuse to enhance the respect for and protection of human rights; and

(f) Do all such things as are incidental or conducive to the attainment of the functions of the Commission.

The HRC has powers
 to investigate any human rights abuses either on its own volition or on receipt of a complaint or allegation by –

(a) an aggrieved person acting in such person’s own interest;

(b) an association acting in the interests of its members;

(c) a person acting on behalf of an aggrieved person; or

(d) a person acting on behalf of and in the interest of a group or class of persons.

Additionally, in order to assist it to discharging its functions under the Act, the Commission has power to establish such committees as it considers necessary and that apart from the provincial committee the HRC has established the following thematic committees;

(a) Civil and Political Rights committee

(b) Children’s Rights Committee

(c) Gender Equality Rights Committee

(d) Committee Against Torture

(e) Economic, Social, Cultural and Solidarity Committee

However, even though the establishment of the HRC has been widely welcomed, concern has been expressed on its apparent weaknesses. The greatest weakness is that the HRC does not have power to compel observation of its decisions. Instead, the HRC has power only to recommend action to be taken by other authorities. If nothing is done, the Act is silent on further action. Even where the appropriate authority does not comply within the 30 – day requirement to make a report to the HRC, it is not clear as to whether the HRC can prosecute or rely on other authorities to take up the matter for prosecution. 

Aggravating the situation is the fact that, the HRC does not have power to institute legal proceedings on behalf of the complainants. The dependence by the HRC on other authorities to take action does not give satisfactory assurance to the complainant for redress. The process may take longer than if the Commission itself were able to take legal action.

Therefore, in relation to the protection and promotion of the Rights of the Child, this research aimed at finding out the following:

Funding

Funding for children is an issue in that Article 4 of the Convention stipulates that states parties allocate in their budgets substantial funds in order to effectively implement the principles and provisions of the Convention. In this regard, deliberate questions were asked on the budgetary allocations made by government in its national budget as specifically being funding for children under the Human Rights Commission.

A comparison of the years 2002 and 2003 shows a 31% reduction in funding in one year. This had a negative impact in the operations of the Commission. Some activities like investigations of human rights violations could not be carried out. No capital projects could be undertaken as there was no provision in the budget. Human rights sensitization workshops could equally not be effectively conducted except those for law enforcement officers which were funded under the HIPC Initiative.

None of the activities of the commission were specifically funded for the protection and promotion of children’s rights as there was no budgetary allocation specifically for implementing activities related to children.

Table 1.below shows the trend in the releases to the Commission by the treasury over a period of seven years. 

	MONTH
	1997
	1998
	1999
	2000
	2001
	2002
	2003

	Jan
	-
	-
	64,718,500
	16,749,529
	59,027,351
	79,161,141
	203,124,441

	Feb
	-
	25,000,000
	53,773,115
	487,663,457
	77,579,537
	74,423,446
	125,124,432

	Mar
	-
	211,369,797
	44,044,830
	87,935,555
	119,779,893
	500,521,918
	373,016,690

	Apr
	-
	-
	70,889,953
	677,038,328
	76,559,493
	227,946,409
	212,655,550

	May
	200,000,000
	31,848,300
	44,044,000
	156,141,102
	82,730,552
	195,016,911
	212,655,550

	June
	81,666,667
	120,509,486
	180,044,000
	76,991,601
	92,730,552
	427,946,409
	165,000,000

	July
	“
	132,912,115
	51,620,069
	569,888,828
	81,516,076
	965,641,458
	188,827,775

	Aug
	“
	27,000,000
	51,057,334
	65,324,605
	76,150,472
	827,946,409
	200,175,769

	Sept
	“
	120,509,486
	30,000,000
	52,320,409
	282,730,552
	163,298,921
	548,160,550

	Oct
	“
	30,000,000
	-
	21,057,334
	557,250,252
	295,016,911
	213,953,637

	Nov
	15,000,00
	21,136,667
	57,896,167
	60,820,133
	74,734,437
	163,298,921
	253,674,268

	Dec
	300,000,000
	15,943,573
	41,569,083
	42,614,586
	68,298,921
	295,016,911
	209,337,134

	Total
	596,666,667
	846,225,964
	710,713,638
	2,852,738,385
	1,116,533,625
	4,215,235,765
	2,905,105,796


Source: 2003 Human Rights Annual Report

Operations

The Commission has continued to face the same problems in its operations from its inception in 1997 to date. Investigations into the human rights violations have continuously been hampered by a serious shortage of transport to take investigators around. 

Due to lack of transport, research and sensitization activities including day-to-day operations have been seriously affected. For example the 2005 Commission budget could not 
accommodate purchase of new vehicles to replenish its fleet of pool vehicles. However, cooperating partners provided some relief in this regard.

The operations of the Commission are mainly determined by budgetary allocations from government treasury. For instance, in 2004, parliament approved budget for Recurrent Departmental Charges (RDCs) for the Commission was K1.2 billion. 
Realistically, the Commission required an estimated K12.9 billion in order to discharge its mandate effectively
.

During the same year, the Commission had offices established in the Copperbelt, Northern and Luapula provinces under its decentralization programme funded by the Norwegian government and the United Nations Development Programme. By implication, this meant that new branches had to be accommodated within the approved budget and by the end of the year Mongu and Kasama offices were not operating despite having officially opened.
Table 2: The Nature of Complaints Received, Investigated, Rejected, Referred and Concluded by the Commission 

	Nature of Complaint
	Number of complaints from females
	No. of complaints from males
	Other groups
	Total

	Child abuse
	4
	5
	5
	14

	Compensation
	1
	21
	-
	22

	Delayed Justice
	7
	22
	4
	33

	Deportation
	1
	3
	3
	7

	Illegal detention
	3
	13
	2
	18

	Housing & Shelter
	3
	26
	2
	13

	Land dispute
	-
	6
	1
	7

	Employment
	9
	13
	2
	37

	Maladministration
	4
	16
	2
	22

	Poor Conditions
	1
	7
	10
	18

	Property grabbing
	8
	7
	-
	15

	Succession
	-
	1
	-
	1

	Torture
	1
	12
	-
	13

	Unpaid dues
	25
	135
	25
	185

	Victimization
	16
	31
	9
	56

	Discrimination
	2
	1
	-
	3

	Unclassified
	1
	3
	-
	4

	Total
	86
	317
	65
	46


 Source: 2004 HRC Annual Report.

In critically examining the nature of complaints reported to the Commission as presented by the information in the table above , it comes to light that there is no desegregation of data with due regard to age of a person whose rights have been violated.

However, the commission received complaints by gender which indicated that 18% of the total complaints lodged were made by females, 68% by males while the remaining 14% was lodged by others. Desegregation of data by age and gender would help in the planning of interventions which would correctly solve particular problems being faced by the most disadvantaged group. 

In this regard it would have been helpful for the commission to establish a comprehensive database which would have particular segments on children who have been defiled, neglected, whose property have been grabbed, have been involved in child labor, children in detention and for what offences, etc. 

Children’s Rights Committee 

In order to assist the Commission in discharging its functions under the Act, the Commission has power to establish such committees as it considers necessary and that apart from the provincial committee the HRC has established among others the Children’s Rights Committee.

The Children’s Rights Committee was formed in 1999 and that due to financial constraints, it started its operations in 2005. The committee is functional and chaired by a Commissioner. 

Members of the committee include senior government officials from the Ministries of Justice; Sport, Youth and Child Development; Community Development and Social Services; Education; Health; Labor and Social Security; and Home Affairs. Others are officials from civil society organizations working with children most of which are members of Children In Need Network in Zambia.

The Committee is mandated to meet monthly to attend to complaints relating to violations of children’s rights, and submit its Quarterly Activities Report to the full Quarterly Commission Meeting chaired by the Commission chairperson but that these meetings have not been regularly convened as scheduled due to financial constraints the Commission has been facing. The Children’s Rights Committee is not specifically and adequately funded for it to meet its mandate and therefore its operations have been greatly affected.

The study found that the Committee had no guidelines for receiving and investigating complaints in a child - sensitive manner, despite claims by some officials of the commission that they do. The only guidelines available are on receiving complaints in general, but these guidelines do not take into account the particular needs of a child.

The Commission has no established database for it to keep disaggregated data on complaints regarding children other than relying on the physical registers for recording complaints. Consequently information regarding violations and abuses of children’s rights is equally difficult to obtain and not readily available or reliable due to the poor record keeping system in the Commission.

Staffing

The Commission has offices in all the nine provinces but does not have offices at district and community levels as this is not covered under the present decentralization programme. However, there are future plans to include opening of offices at both community and district levels. Even though the commission has offices in all the nine provinces it still has skeleton staff as compared with the approved staff establishment. 

As in previous years, the Commission continued to face the problem of staff. In 2005, it operated at 30% of its approved establishment, while key departments such as Research and planning and the Information Education department had no personnel during the first quarter of the year. Critical shortage of staff was particularly felt in new provinces since they are supposed to be managed by Provincial Coordinators who are qualified legal practitioners, with the total number of staff being 8 per province
.

The 2005 approved budget for the Commission did not accommodate recruitment of new officers. In this regard the Commission assigned clerical staff to the provinces to help mainly with receipt of complaints and carryout certain awareness and sensitization activities. By the end of the year 2005, only Ndola had a Senior Investigations Officer managing the office.

This move created a lot of problems and was met with public resentment that in turn led to the withdrawal of the clerical staff followed by the rendering of an apology to the public by the Chairperson of the Commission
.

Table 3. Shows number of staff the Commission had for the year ending 31st December, 2005.
	TITLE
	APPROVED 
	ACTUAL

	Director
	1
	1

	Deputy Director
	1
	1

	Chief Information & Education Officer
	1
	1

	Chief Research & Planning Officer
	1
	1

	Chief Investigations & Legal Services  Officer
	1
	1

	Head Human Resource & Administration
	1
	1

	Head Finance & Accounting
	1
	1

	Principle Legal Counsel
	1
	1

	Principle Investigations Officer
	1
	-

	Principle Research & Documentation Officer
	1
	-

	Principle Planning & Collaboration Officer
	1
	-

	Principle Information Officer 
	1
	-

	Principle Education Officer
	1
	

	Legal Counsel
	2
	-

	Senior Investigations Officer
	2
	2

	Investigations Officer
	7
	1

	Planning & Programme Development Officer
	2
	-

	Research & Collaboration Officer
	1
	-

	Education & Training Officer
	2
	-

	Materials production Officer
	1
	-

	Photographer
	1
	-

	Camera person
	1
	-

	Visual Aids Technician
	1
	-

	Administrative Officer
	1
	-

	Purchasing & Supplies Officer
	1
	1

	Human Resources Officer
	1
	1

	Personal Assistant
	1
	1

	Personal Secretary
	8
	1

	Stores Officer
	1
	-

	Accountant 
	1
	1

	Internal Auditor
	1
	1

	Assistant Accountant
	2
	2

	Accounts Assistant
	2
	2

	Provincial Coordinator
	8
	-

	Provincial Education & Information Officer
	8
	-

	Senior Investigations Officer(provinces)
	8
	1

	Investigations Officer(provinces)
	8
	-

	Registry Officer
	1
	-

	Librarian
	1
	-

	Registry Clerk - Investigations
	3
	3

	Committee Clerk
	3
	2

	Registry Clerk - Policy
	2
	2

	Telephonist/Receptionist
	1
	1

	Receptionist/typist(provinces)
	8
	1

	Driver/Mechanic
	11
	11

	Classified Daily Employees
	4
	4

	Office Orderly/Cleaner(provinces)
	8
	-

	Total
	
	


Source: 2005 Human Rights Commission Annual Report
It was noted during literature review that since its establishment, the HRC’s financial situation has hitherto not been impressive in that it has hardly had enough resources to operate efficiently. The study found that non of its staff members had been specifically trained in child – rights programming, including its Commissioners.

In view of the above, it is concluded that, a steady financial base is crucial to the effectiveness of an institution like the HRC and that it must be given a reasonable budgetary allocation by government for it to carry out its functions effectively. 

Additionally, the HRC must be given greater autonomy in its finances instead of the present arrangement where the president must sanction every donation or grant to the Commission and that it should be self-accounting in financial matters. 

It is further recommended that, the Commission must be given power to investigate and prosecute complaints in a child – sensitive manner, as this is currently a big problem and hindrance towards the promotion and protection of the rights of children as contained in various international instruments cardinal of which is the Convention on the Rights of the Child.

(b). Zambia Law Development Commission 

According to the respondents, the Commission has continued to face a critical shortage of essential personnel like Lawyers and researchers and that transport and other resources have not been adequately provided by government which is the major source of funding. There is also a high staff turn for Lawyers due to the poor conditions of service.

The problems above have now become perpetual problems for the Commission thus contributing to its failure to conduct research that would input into legislation that would fully reflect the principles and provisions of international instruments ratified by Zambia, especially the UNCRC.

In 2002 the Commission concluded a Customary Law research and made recommendations to government for the purposes of law reform yet government has to date not acted upon the recommendations. Government’s failure to implement recommendations made by its statutory body created for the purposes of among others domesticating principles and provisions of ratified international instruments implies lack of commitment to domesticate provisions of the convention on the rights of the child.

Government’s lack of commitment in respecting children’s rights obligations, both at national and international levels, is also demonstrated by the inadequate financial and material support given to institutions such as the Zambia Law Development Commission it to discharge its mandate effectively. 

4. Civil Society

The country has in the recent past seen the mushrooming of a number of NGOs working with and for children in need of special protection and care. The presence of these organisations needs to be recognised and supported for a multi-sectoral response towards the protection and promotion of the rights of the child as contained in the convention. Funding to these institutions has been inadequate impacting negatively on the quality of service that they give to needy children. The capacity of these organisations has to be strengthened in terms of technical, material and financial support. This is made difficult by the presence of too many organisations doing too little and fragmented work. The fact that there is no system to track resources and beneficiaries of these organisations also impacts negatively on their work. Even though government provides small grants to these organisations there doesn’t seem to be a clear mechanism for monitoring. As a result there is also a lot of work duplication and this has led to inequity in distribution of resources especially over geographical divides.

There are no clear guidelines, particularly on certification of personnel working with children. The sector has therefore seen a lot of unqualified staff working with children in certain areas that are critical and need to be properly regulated to avoid any potential and further harm on children.
5. International Conventions and Optional Protocols

Zambia signed and ratified the convention on the rights of the child in 1990 and 1991 respectively without reservations and therefore obliged to take necessary legislative and administrative measures to domesticate the principles and provisions contained therein. However, the domestication of the Convention requires that some related Optional protocols be ratified and equally domesticated if the localization of the convention is to be meaningful and effective.

The findings indicate that Zambia has not yet signed and ratified the following conventions and optional protocols despite being advised in 2003 by the Committee on the Rights of the Child to do so:

1. Optional Protocol on the Sale of children, child prostitution and child pornography, and on the involvement of children in armed conflict.

2. Hague Convention on the Law applicable to Maintenance Obligations of 1973

3. Hague Convention on the protection of children and cooperation in respect of Inter-country Adoption of 1993.

4. UN Convention on the Rights of Persons with Disabilities 2006.

This in itself is an impediment towards effective localization and implementation of the CRC.

However, in 2005, Zambia signed and ratified the Convention on Preventing, Suppressing and Combating Human Trafficking that generally protects children from being trafficked and used in commercial sexual exploitation and pornography. 

6. Achievements

· Development of the National Child Policy

· Establishment of the inter-ministerial Child Law Reform Committee in 2006

· Ratification of the optional protocol to the UNCRC on Trafficking, Prevention and Suppression in 2005

· Establishment of Youth Media

· Establishment of Child and Youth Parliament

· Establishment of District Street Children Committee in 2006

· Development of the National Policy on Disability including the National Plan of Action

7. Constraints/Challenges

· Inadequate provisions in the national policy on disabilities that are meant to specifically address and advance the rights of children with disabilities.

· Absence of adequate and reliable statistical data and information to gauge with precision and certainty the nature, extent and magnitude of problems faced by children with disabilities.

· Absence of the national plan of action to implement the national policy on children

· Archaic, obsolete and outdated legislation relating to children

· The NSC-OVC is non functional

· The Children’s Rights committee is non functional

8. Recommendations 

Government should:

1. Move to quickly finalise and put in place a comprehensive national plan of action for children in order to effectively implement the revised National Child Policy. The NPA must also include key performance indicators and a clear monitoring mechanism.

2. Sign and ratify the optional protocol on the Sale of children, child prostitution and child for it to fully implement the UNCRC
3. Additionally, government, in line with commitments made at then Stockholm World Congress on Commercial Sexual Exploitation of 
4. Children (CSEC), must put in place a comprehensive national plan of action to address CSEC.
5. Anchor the child law reform process in the right structures of government and ensure that the process is comprehensive and reviews all legislation other that piece meal review of legislation.
6. Any revised legislation for children must reflect the principles and provisions of the UNCRC and other international instruments and standards.
7. Adequately fund the ZLDC.
8. Adequately fund the HRC and in particular the children’s rights committee.

9. Enhance effective participation of children by acting on the resolutions presented to it by the Child and Youth parliaments and provide feedback to them.
10. Enact enabling legislation to legalise the existence of the NSC – OVC and must move to revive this structure.
11. Urgently improve leadership of the NSC – OVC by adequately providing human and financial resources for it to start functioning effectively.
12. Ensure ministries working with children have comprehensive databases on children in all categories covered by the convention.
13. Train all key personnel in child rights programming in all ministries working with children with emphasis on those in the planning departments as well as be incorporated into the MSC training

14. Government must hasten the establishment of the National Child Council



2.0 DEFINITION OF A CHILD

	Article 1

The Convention defines a child as a person below the age of 18 years, unless national laws recognize the age of majority earlier.


Zambia has a dual legal system that permits the application of Customary and Statutory laws. The Constitution allows the application of customary law in social practice and that the Local Courts are primarily courts of customs. Customary law defines a child as a person who has not attained puberty while statutory law contains multiple definitions of a child. The Constitution does not provide a definition for a child and that the presence of multiple definitions which are embodied in various pieces of legislation creates disparities in social practice and interpretation. As a consequence, the age of majority is subject to various interpretations, depending upon the specific law under application 
However, the constitution defines a young person as, any person under the age of fifteen years
. These various legal minimum ages that are inconsistent, discriminatory and/or too low require total review in order to avoid disparities in social practice and various interpretations. 

The definition of the child should not be relative and dependent on context; largely a piece of legislation, the legal system and purpose but that it should be uniform and as defined under article 1 of the Convention. In this regard, the Constitution and its subordinate legislation should define a child as a person below the age of 18 years. Further, the Constitution and other statutes relating to children should prohibit the criterion of using puberty to determine the end of childhood. 

1. Age of Criminal Responsibility

The minimum age of criminal responsibility differs widely owing to history and culture. The modern approach would be to consider whether a child live up to the moral and psychological components of criminal responsibility; that is whether a child, by virtue of her or his individual discernment and understanding, can be held responsible for essentially antisocial behavior.

However, if the age is fixed at too low or if there is no lower age limit at all, the notion of responsibility would become meaningless. In general, there is a close relationship between the notion of responsibility for delinquent or criminal behavior and other social rights and responsibilities. Efforts should be made to agree on a reasonable lowest age limit that is applicable internationally
.
Under the Zambian Penal Code
, it is expressly stated that:

1.  (1) A person under the age of 8 years is not criminally responsible for any    act or omission.

(2)  A person under the age of twelve years is not criminally responsible for an   act or omission, unless it is proved that at the time of doing the act or making the omission, he had capacity to know that he ought not to do the act or make the omission.
(3) A male person under the age of twelve years is presumed to be incapable   of having carnal knowledge.

This section classifies children into two; as a class of citizens and according to their gender, age and maturity. The section also has the potential of perpetuating discrimination between boy and girl child offenders. In this regard as well as in sexual offences boy child offender has been discriminated against.

Further, Statutory Instrument No. 15 of 2005 introduced into the Zambian Penal Code the definition of a child as “a person below the age of 16 years”. This amendment introduces the definition of the child but without due regard to the subject of immature age. Section 14 of the Penal Code has not been amended and thus continues to perpetuate the 8 years legal minimum age for criminal responsibility that is still too low to conform to internationally applicable standards. In addition, discrimination has been perpetuated against the boy child offender particularly with reference to sexual offences. 

The majority of responses suggest that Government through the Child Law Reform Committee takes appropriate legislative measures that should take into account the age, gender and maturity of the child offender in so far as arriving at the appropriate legal minimum age of criminal responsibility. Another consideration to be made is the regarding of the child offender as being a part of a class of children as children.

However, the majority of findings suggest that the legal minimum age for criminal responsibility in Zambia is still too low and that it should be raised to 15 years. Overall, the legislative amendments should contain provisions relating to the gender, age, maturity and class of the child offender. The age at which criminal responsibility commences should reflect the emotional, mental and intellectual maturity of the boy and girl child.

2. Child Marriages (Articles 19 & 20)

The Constitution allows the application of customary law in social practice and that the Local Courts are primarily courts of customs. Customary law defines a child as a person who has not attained puberty while statutory law contains multiple definitions of a child. The Constitution does not provide a definition for a child and that the presence of multiple definitions which are embodied in various pieces of legislation creates disparities in social practice and interpretation.

However, as a consequence, the age of majority is subject to various interpretations, depending upon the specific law under application and that customary law which uses the criterion of puberty for determining end of childhood has the potential of promoting child 
marriages since puberty in girls occurs earlier and at ages of between 12 and 14 years Therefore, the criterion of using puberty to determine the end of childhood should be prohibited by statute and consequently that child marriages must be prohibited by statute. The constitutional clause that recognizes application of customary law should be repealed to provide for the prohibition of child marriages. 

In addition case law such as Rex v. Chinjamba
 should once again be tested on merits based on the provisions relating to the definition of a child
 and protection from sexual exploitation and sexual abuse
 contained in the Convention on the Rights of the Child.

Further review of case law should include the testing of the Nkhoma
 and Katongo
 cases with a view of taking into account the emerging issues after Zambia’s ratification of the CRC in 1991.Regard must be made to consider domesticating the principles and provisions relating to the definition of a child and protection of children from sexual exploitation and sexual abuse.

3. Child defilement

Under the Penal Code Defilement is defined as:

138.(1) Any person who unlawfully and carnally knows any child commits a felony and is liable, upon conviction, to a term of not less than fifteen years and may be liable to imprisonment for life.

The application of customary law that uses the criterion of puberty for determining end of childhood has the potential of promoting child marriages and consequently defilement as girls attain puberty much earlier. Therefore, the criterion of using puberty to determine the end of childhood should be prohibited by statute and consequently that child marriages must equally be prohibited by statute. 

Local courts have continued to handle cases of sexual abuse of children as civil ones particularly those concerning child pregnancies and elopement, when the Penal Code criminalizes such cases. For as long as the perpetrator, can pay a fine or compensation for his actions once sued to a Local court, cases of this nature will not abate. Government should provide and ensure enforcement of a law that removes jurisdiction from the local courts of all cases involving child sexual abuse. Further, government should increase sensitization and awareness raising of such changes to its citizenry and also to put in place a mechanism to monitor the application of such revisions.

Although the Penal Code contains adequate provisions relating to the protection of girl child below sixteen years from being defiled, the constitution by allowing application of customary law contradicts these provisions, as defilement is perpetuated under customary law by permitting early marriages.

Additionally, the Marriage Act that does not recognize marriages contracted under customary law should contain provisions equally prohibiting child customary marriages.

However, the Nkhoma case
 recognizes a customary marriage as valid for the purposes of determining the ingredients of Bigamy. 

4. Affiliation and Maintenance of Children

The Affiliation and Maintenance of Children Act
 defines a child as, “a person below the age of eighteen years, whether a marital or non-marital child”. This is the only piece of legislation that clearly conforms with the provisions relating to the definition of the child contained in the Convention on the Rights of the Child
, while other pieces of legislation contain provisions that are passive.

However, recovery of maintenance has not been effectively done due to widespread ignorance of the law and limited enforcement of maintenance orders, especially when a parent concerned lives abroad. There is need for government to seriously consider ratifying the Hague Convention on the law applicable to Maintenance Obligations of 1973.

5. Achievement

The following constitute progress made by government in the localization of the CRC:

1. The definition of a child in line with the UNCRC under the Affiliation and Maintenance of Children Act
 that defines a child as, “a person below the age of eighteen years, whether a marital or non – marital child”. 

2. Draft constitution

6. Constraints/ Challenges

1. Section 14 of the Penal Code has to date not been amended and that minimum age of criminal responsibility is still 8 years, which is too low and discriminatory.

2. Hague Convention on the Law of Maintenance Obligations of 1973 has not yet been ratified by government.

3. Local courts have continued to handle cases of sexual abuse of children as civil ones as customary law applies due to the constitutional provision.

4. Case law that is outdated in the light of Zambia’s ratification of the Convention on the Rights of the Child.

7. Recommendations

1. Government should take appropriate legislative measures to review more generally its statutory legislation and customary law which set minimum ages which seem to be contradictory in various fields  and establish a clear definition of a child in 
accordance with article 1 and other related principles and provisions of the convention

2. Government must ensure the codification of all customary law and practice, and expressly prohibit the application of any un-codified practice. Statutory provisions should guide the modification of codified practice.

3. Although the Penal Code contains adequate provisions relating to the protection of girl children below sixteen years from being defiled, the constitutional clause that recognizes application of customary law should be amended to provide for the prohibition of child marriages.

4. In addition, case law such as Rex v. Chinjamba
 should once again be tested on merits based on the provisions relating to the definition of a child
 and protection from sexual exploitation and sexual abuse
contained in the Convention on the Rights of the Child.

5. Further review of case law should include the testing of the Nkhoma
 and Katongo
 cases with a view of taking into account the emerging issues after Zambia’s ratification of the CRC in 1991.Regard must be made to consider domesticating the principles and provisions relating to the definition of a child and protection of children from sexual exploitation and sexual abuse

6. The Marriage Act that does not recognize marriages contracted under customary law should contain provisions equally prohibiting child customary marriages. 

7. Government should take appropriate legislative measures to increase the legal minimum age of criminal responsibility to 15 years as the current 8 years is still too low and that such legislative amendments should contain provisions relating to the gender, age maturity and class of the child offender. The age at which criminal responsibility commences should reflect the emotional, mental and intellectual maturity of the boy and girl child.

8. Government should seriously consider ratifying the Hague Convention on the law applicable to Maintenance Obligations of 1973.

9. Government should enact a law that removes jurisdiction from the local courts of all cases involving sexual abuse of children.



GENERAL PRINCIPLES

The four principles of the convention are: Non-discrimination, Best interests of the child, respect for the views of the child and the right to life, survival and development. However, this study undertook to find out what progress has been made by government in so far as implementing programmes that promote the child’s right to non – discrimination and respect for the views of the child are concerned.

1. Non-Discrimination – Disability

	Article 2

All rights apply to all children without exception, irrespective of race, color, sex, Language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status of the child or the child’s parents or legal guardian. It’s the state’s obligation to protect children from any form of discrimination and to take positive action to promote their rights.


(a) Policy on Children with Disabilities

The Ministry of Community Development and Social Services has no specific policy on children with disabilities. However, the ministry is charged with the responsibility of generally providing social security and protection services to vulnerable households – children with disabilities inclusive. 

However, the decision made by government in 2004 allows the Ministry of Community Development and Social Services (MCDSS) to assume full responsibilities for the administration of Juveniles Act, the Child Adoption Act and the Probation of offenders Act. In this regard the MCDSS mandate is to implement programs that are contained in the National Child Policy and other sectoral policies that affect vulnerable households.

The National Child Policy contains a section
 on children with disabilities and that the specific objectives are to –

a. Provide children with disabilities with adequate care, protection and developmental opportunities within their families and communities;

b. Provide an integrated and well coordinated response for disability prevention for children; and

c. Increase access of children with disabilities to basic social services and specialist care.

(b) National Plan of Action on Children with Disabilities

Although the National child policy contains specific objectives on children with disabilities, no National Plan of Action is available for the purpose of measuring the achievement of the objectives however, there is draft NPA. A complete National Plan of Action on children should contain national indicators that are assigned with the objectives for the purposes of measuring progress made including data verification through reliable sources.

(c) Child Rights Programming and Child Participation

There is no officer in the departments of social welfare and community development under the Ministry of Community Development and Social Services (MCDSS) who is specifically trained in child rights programming. As a consequence, no child rights considerations are mainstreamed in the programmes drawn and implemented by the MCDSS. The developed programmes are generally aimed at reaching out to the vulnerable households- children inclusive. 

Programmes aimed at specifically promoting the welfare of children with disabilities are not adequately funded as programming is done with the perceived general population of people with disabilities and not specifically on children .The pooling of resources does not specifically address special needs of children with disabilities and that consequently this move is a hindrance towards the promotion of the rights as it does not specifically take into account their specific and special needs. Overall, there is no budgetary allocation specifically for children with disabilities.

There are no guidelines for child participation in the MCDSS and consequently that in all programmes drawn by the MCDSS children do not actually input.

(d) Management Information System

There is no systematic data collection on children with disabilities in the MCDSS. Data on children with disabilities is not reliable and comprehensive. There is no specific database for children with special needs and consequently no proper program planning, design, implementation, monitoring and evaluation with specific regard of their special needs.

2. Best interests of the Child: A Study on Customary Law 

	Article 3
All actions concerning the child shall take full account of his or her best interests. The state shall provide the child with adequate care when parents, or others charged with the responsibility fail to do so.


According to the study, it was found that when presiding over matters pertaining to Intestate Succession with regard to children, Local Court Justices are guided by the provisions of the Intestate Succession Act and that any step child does not benefit from the deceased “parent’s” estate unless he or she was a biological child. It was further found that a stepchild of the deceased could only benefit from the deceased’s estate only if he or she were dependent on the deceased
.

However, literature review demonstrates that under customary law, a step child is equally regarded as a child in so far as the sharing of the estate was concerned especially in circumstances were the step child was found very young at the time of marriage and that 
such a child was brought up by the deceased “parent” and was dependent on the deceased
.

The Local Court highly respects customs of each particular ethnic group in Zambia and in cases of dissolution of marriage, custody of children is granted with due regard to the payment of bride wealth. This is supported by literature review on this subject
.

However, even though guided by custom in such cases, regard is deliberately made to take into account the financial and moral standing of the parent before awarding custody
. This was attributed to changing needs and values of modern society which has begun to place more emphasis on the welfare of the child.

	Article 34

State party shall protect children from sexual exploitation and abuse, including prostitution and the involvement in pornography.


The jurisdiction to try cases involving defilement of children is primarily in the hands of the Magistrates’ Courts and not the local courts. However, Local courts have continued to handle cases of defilement of children disguised as ‘Elopment’ and ‘Pregnancy’ damages. Once such cases come to Local courts, victims of child sexual abuse are treated as adults as long as they have attained puberty.

Protection of children from abuse and exploitation is provided by 24 separate pieces of statutory legislation. However, in practice, such cases, particularly incest, are rarely reported to the police station because of fear of witchcraft and embarrassment. Although the Victim Support Unit of the Police Service is increasingly accepted and utilized by the general public, the police appear to be ill – equipped to deal with cases involving sexual abuse of children
.

Government supervised Customary Law Courts continue to handle cases of sexual abuse of children as civil ones, when the Penal Code
 criminalizes such cases. For as long as the defiler can pay a fine or compensation for his actions once sued to a customary law court, cases of this nature will not abate. Government should provide a law that removes jurisdiction from Local Courts of all cases involving pregnancy and elopement of children.

Reinforcing this situation is the presence of a dual system of law whereby statutory and customary laws apply. Customary law allows parents or guardians to obtain financial compensation from the perpetrator through payment of a fine. Cases that have potential to be settled in this manner generally are not reported to the police or are withdrawn, once an agreement between the parent or guardian and the perpetrator has been reached
.

Other customary practices that work against the best interests of the child include the Lunda, Luvale and Mbunda traditional practice of Mkanda(male circumcision and female genital mutilation for boys and girls respectively). Even though circumcision of males is medically approved, the manner in which it is traditionally done is crude, injurious and amounts to torture and ill - treatment which is in opposition to the principles and provisions of the Convention on the rights of the child relating to child sexual reproductive rights.
 Article 24 below highlights the principle related to child health.

	Article 24

The child has a right to the highest standard of health and medical care attainable. States shall place special emphasis on the provision of primary and preventative health care, public health education and the reduction of infant mortality. They shall encourage international cooperation in this regard to strive to see that no child is deprived of access to effective health services.


3. Constraints/Challenges

1. There is no budgetary allocation specifically for children with disabilities

2. There is no specific policy and implementation framework for children with disabilities.

3. There are no national indicators on children with disabilities and special needs.

4. There are no guidelines for child participation in the MCDSS and consequently that in all programmes drawn by the MCDSS children do not actually input.

5. No NPA for implementation of the NCP which has guidelines for child participation.

4. Recommendations

1. It is recommended that government expressly and adequately allocates funds to programmes for children with disabilities.

2. Government should develop the National Plan of Action and national indicators for children with disabilities and special needs.

3. It is recommended that all staff in the Department of Social Welfare be trained in child – rights programming.

4. Government should establish a comprehensive database for children with disabilities and special needs.

5. It is recommended that the MCDSS develops guidelines for child participation in all programmes drawn by it.

6. It is recommended that government should ensure that in all matters relating to    children, all customary practices such as the regarding of bride wealth (Lobola) as a determinant for awarding custody of children at dissolution of marriage, female 
genital mutilation, male circumcision (Mkanda), the payment of fine for sexual abuse, and patriarchy are prohibited by statute
.



4.0 FAMILY ENVIRONMENT AND ALTERNATIVE CARE 

In Zambia, there is widespread poverty and that the impact of HIV/AIDS has been felt in that it has continued to rob children of their parents who are the primary source of their support. Poverty can prevent the family from being able to provide for children and that some parents and relatives have been placing children in orphanages and other institutions of care in order to give them access to food, shelter, education and other basic social services. 

The most recent official figures are from 1998 that tell us that 73% of the population was poor, including 58% being extremely poor. The poverty levels for rural people in 1998 were 83% and amongst them were the 71% who were extremely poor.

As HIV/AIDS takes the lives of mothers and fathers across Zambia children who are left behind lose their primary source of support, love and protection. Given the scale of the pandemic and widespread poverty, it is remarkable that the vast majority of the children remain in the care of extended family of community members. But this safety net is becoming less reliable as family and community resources are stretched to the breaking point and that this is a crisis without historical precedent that calls for our compassionate and immediate response.

1. Parental Guidance and Responsibility

	Article 18(1)(2)

Parents have joint responsibility for raising the child, and the state shall support them in this. The state shall provide appropriate assistance to parents in child- raising.


The growing incapacity by parents, families and communities to meet their obligations to children is due to a number of mutually reinforcing basic factors and the most notable indicator being deaths due to HIV/AIDS. Additionally, the dwindling job opportunities and real income decline contribute to the failure by the duty bearers to fulfill the realization of the rights of children. In this situation, Children have been forced to go to the streets to work and or live for their survival.

In 2004, Eighteen percent (18%) 864,000 of Zambian children lived with their mothers in female – headed- households but not with their fathers, and one third of these children were single orphans while two thirds had their fathers living elsewhere
. This number is likely to have increased due to the deepening socio economic crisis Zambia is going through today.

	Article5

The state must respect the rights and responsibilities of parents and the extended family to provide guidance for the child which is appropriate to her or his evolving capacities


Further, 33% of orphans lived with their grandparents(2002), together with 12% of non – orphaned children and that in 1992, 20% of orphans lived with their grandparents. To date, this number has increased substantially and is unlikely to have fallen as HIV/AIDS decimates the adult population
.

In view of the above, there is need for government to strengthen the capacity of the extended family and foster parents to take care of orphans and other vulnerable children by providing them with adequate financial and other support in the best interests of the child.

2. Children on the Street

Poverty, parental mortality, exclusion from education and a lack of support structures are the main drivers that lead to children living on the streets. However most of children interviewed reported death of their parents and ill treatment by their step mothers and other relatives as the major reasons for their taking off to the streets. 

Data review demonstrates that the harsh economic conditions force parents and caregivers of orphans and other vulnerable children to send them to orphanages for access to basic social services. Additionally literature review points to the fact that those parents and caregivers who fail to provide for their children send them to streets to beg and work as means of raising income to support their families.

Most children living and working on the streets have relatives or even parents: in 2002, a study of children on the street in Lusaka found that over 75% had at least one parent still alive, whilst 42% had both parents living. About a quarter of children on the street report that they have no home at all, and live on the streets day and night
.

The proportion of households caring for orphans continues to increase significantly beyond the 72% observed in 1996. Evidence now exists which shows that a child missing both parents was the most vulnerable of all types of children because of lack of parental protection. Those orphans who stay with grandparents are most vulnerable because a large proportion of their caretakers who are elderly and either have no skills nor jobs are unable to earn some income to support them.

Strategically, the most viable solutions must look to more sustainable alternatives that focus on family care and prevent the conditions that lead to institutional care. The family is the most important source of love, attention, material sustenance, and moral guidance in a child’s life. Every child needs the nurturing support of family and the experience of the family in order to thrive. The best way to serve vulnerable children is to strengthen the capacity of families and communities to care for them.

However, the public welfare Assistance scheme that is meant to provide for the needs of vulnerable households is not adequately funded and its funding has generally been erratic. In addition, there is reported a very small number of households accessing this scheme compared with the increasing household dependency ratios, the consequential 
declining capacities and income and that there is no comprehensive database to capture the actual number of children accessing it.

In view of the above, it is recommended that government takes necessary measures to provide assistance to single parents and child headed households in order to support them in bringing up their children and siblings. The measures to be taken should include; the adequate funding of the PWAS to, create and operationalise more cash transfer schemes for parents and other community members to provide for vulnerable children.

3. Recovery of Maintenance for the Child

	Article 27(4)

The state shall take all appropriate measures to secure the recovery of

 Maintenance for the child from the parents or other persons having financial      rspons     Liability for the child, both within and abroad.



The decreasing capacity of parents to support their children after divorce, death or other disposition thereof has led to having children’s right to survival , development, protection and participation being violated or at least unfulfilled.

However, in circumstances of existing capacities for such parents to support their children, total enforcement of the provisions contained in the related legislation should be invoked.

Whereas there are adequate provisions in Zambian legislation relating to the recovery of maintenance including penal sanctions, the issues that arise dwell on the ability of parents and caregivers to discharge their duty to provide support to their children for survival, protection and development. 


There is widespread ignorance of the law on the recovery of maintenance by the public and especially among illiterate mothers and that there is equally very little support offered to them to recover maintenance allowance through legal actions. Aggravating the situation is the growing number of cases of failure and refusal by solvent parents to pay the maintenance allowance and that there is limited enforcement of maintenance orders arising from jurisdiction requirements with regard to issues concerning a parent who lives abroad.

To this extent, the law concerning the recovery of maintenance allowance and its enforcement for the purposes of ensuring compliance is inadequate and requires to be strengthened. Barriers arising from limited , enforcement ,jurisdiction and international legal practice require to be cleared off by government’s ratification and domestication of the Hague Convention on the Law Applicable to Maintenance Obligations
.

4. Children Deprived of their Family Environment

	Article 20

The state is obliged to provide special protection for a child deprived of a family

environment and to ensure that the appropriate alternative family care or institutional placement is available in such cases. Efforts to meet this obligation shall pay due regard to the child’s cultural background.



Among the MCDSS’s mandates is to ensure that the provision of foster care services to children who for some reasons are unable to stay with their parents or extended families is guaranteed and that they are placed and supported in institutions of care.

However, government has not got foster homes of its own except Insakhwe in Kitwe where female children in conflict with the law are kept despite the increase in the number of children in need of foster care. 

Although government discharges this mandate of providing foster care services through support to non – governmental and faith based organizations working in the area of providing foster care, most of these Programmes are either inadequately or not funded. Therefore, there is need for government to build foster homes and adequately finance their operations.

5. Adoption

The mandate of the Ministry of Community Development and social services is among others to create an irreversible provision of a permanent family home of a child through adoption. There is no policy and implementation framework on Adoption in the Department of Social Welfare. There have been reported cases of child trafficking in the name of adoption and that the provisions in the Adoption Act are inadequate to check such ill plans directed at child abuse. 

However, for the ministry to discharge this function effectively, regard must be made to develop a policy on adoption and its implementation framework that shall work alongside the revised and strengthened Adoption Act.

Although the Adoption Act of 1958 provides for the regulation of domestic and inter-country adoptions, there has been no deliberate measures by government to encourage and promote formal and inter country adoptions in order to prevent the abuse of the practice of informal adoptions and protect the rights of children. The inadequacies of the Adoption Act could only be cured through law reform, policy and implementation framework development.

In view of an increase in the number of children deprived of their family environment, there is urgent need for government to promote and encourage formal adoptions. And that as a measure towards encouraging and promoting formal adoptions, government should 
seriously consider acceding to the Hague Convention on the protection of children and cooperation in respect of inter country adoptions of 1973
.

Although a family is natural environment where a child should live, situations warranting their being placed in institutions of care and foster families should be considered.

6. Child Trafficking, Commercial Sexual Exploitation and Pornography

Government must be applauded for ratifying the Optional Protocol on the prevention, suppression and combating of human trafficking in 2005. There has been a gradual rise in the number of cases of child selling, child prostitution and child pornography in the country and yet government has not ratified the optional protocol on the sale of children, child prostitution and child pornography and on the involvement of children in armed conflict despite being advised by the UN Committee on the Rights of the child in 2003 to do so. 

In view of the above, government should quickly ratify the Optional protocol to the convention on the rights of the child on the Sale of children, child prostitution and child pornography and on the involvement of children in armed conflict and develop a specific policy and its implementation framework in order to protect children from being trafficked, sold, commercially sexually abused and exploited and their involvement in armed conflict

7. Challenges/Constraints

1. Zambia has not yet ratified the Optional protocol to the convention on the rights of the child on the Sale of children, child prostitution and child pornography and on the involvement of children in armed conflict.

2. No policy and implementation framework for the optional protocol on the Sale of children, child prostitution and child pornography and on the involvement of children in armed conflict.

8. Recommendations

1. It is recommended that government should quickly ratify the Optional protocol to the convention on the rights of the child on the Sale of children, child prostitution and child pornography and on the involvement of children in armed conflict and develop a specific policy and its implementation framework in order to protect children from being trafficked, sold, commercially sexually abused and exploited and their involvement in armed conflict.

2. Additionally, government, in line with commitments made at then Stockholm World Congress on Commercial Sexual Exploitation of Children (CSEC), must put in place a comprehensive national plan of action to address CSEC.
3. In view of an increase in the number of children deprived of their family environment, there is urgent need for government to promote and encourage formal adoptions. And that as a measure towards encouraging and promoting formal adoptions, government should seriously consider acceding to the Hague Convention on the 
Protection of Children and Cooperation in respect of Inter Country Adoptions of 1973
.

4. Therefore, there is need for government to build foster homes and adequately finance their operations.

5. It is recommended that government takes necessary measures to provide assistance to single parents and child headed households in order to support them in bringing up their children and siblings. The measures to be taken should include; the adequately funding of the Public Welfare Assistance Scheme (PWAS) and create and operationalise more cash transfer schemes for parents and other community members to provide for vulnerable children.

6. It is recommended that government strengthen the capacity of the extended family and foster parents to take care of orphans and other vulnerable children by providing them with adequate financial and other support in the best interests of the child.



7.0 EDUCATION LEISRUE AND CULTURAL ACTIVITIES

	Article 28

The child has a right to education, and the state’s duty is to ensure that primary education is free and compulsory, to encourage different forms of secondary education accessible to every child and to make higher education available to all on the basis of capacity. School discipline shall be consistent with the child’s rights and dignity. The state shall engage in international cooperation to implement this right.


1. Core Principles of Education in Zambia

There are six general principles of education in Zambia and these are Liberalization, Decentralization, Equality and Equity, Quality, Partnerships, and Accountability
2. Access and Participation

Access refers to the extent to which education is being accessed by the general eligible population at a given education entrance level. In Zambia access is predominantly at four levels namely; grades 1, 8 and 10 entrant levels and entrance into tertiary institutions.

The MOE has two main indicators that are used in determining access to education and these are Net Intake Rate (NIR) and the Gross Intake Rate (GIR).

NIR is defined as “New entrants in the first grade of basic education who are of the official primary school  entrance age  expressed as a percentage of the population of the same age group”. While GIR is defined as “total number of new entrants in the first grade of basic education regardless of age expressed as a percentage of the population at the official school – entrance age”.

(a) Net Intake Rate

Table 4 : Presents information on the Net Intake Rate for grade 1 enrolment by gender and province in 2005

	Province
	Male
	Female
	Total
	% Children

	Central
	51.84 %
	54.59 %
	53.22 %
	18.0 %

	Copperbelt
	67.64%
	69.09%
	68.36%
	18.9%

	Eastern
	27.99%
	34.39%
	31.18%
	9.8%

	Luapula
	43.10%
	47.49%
	45.29%
	37.2%

	Lusaka
	38.58%
	41.57%
	40.08%
	24.1%

	North Western
	56.93%
	62.38%
	59.65%
	26.9%

	Northern
	51.16%
	54.76%
	52.96%
	21.2%

	Southern
	53.28%
	58.28%
	55.78%
	21.3%

	Western
	60.44%
	62.28%
	61.36%
	26.5%

	National
	49.33%
	53.11%
	51.21%
	21.6%


Source: MOE Educational Statistical Bulletin 2005

According to table 41 above, the Copperbelt province had the highest proportion of pupils belonging to the appropriate age (68.3) followed by Western province (60.9%). The lowest was Eastern province at 31.2% followed d Lusaka province at 40.1%. It is of great concern that there exists barriers to access education right in Lusaka province the capital city of Zambia, which as presented beats only Eastern province. 

The two predominantly rural provinces have historically got demonstratable barriers to education for both girls and boys that still need to be addressed, however for Lusaka, this is a challenge to the country that needs to be overcome. At national level, the overall NIR stood at 51.2 % representing a substantial jump from that of the previous year by a cavernous 20.3%. This single indicator can potentially undermine all national efforts to reach the millennium development goals. It is important that by 2008, this indicator is raised to close to 100%. There are sufficient school places to achieve this while the challenge lies in addressing the backlog of over age children who are yet to get into schools.

(b) Gross Intake Ratio

Table 5 : Presents information on the Gross Intake Ratio of grade 1 enrolment by gender and province in 2005

	Province
	Male
	Female
	Total
	% Children

	Central
	146.21%
	146.85%
	146.53%
	25.56%

	Copperbelt
	151.99%
	158.22%
	155.11%
	22.91%

	Eastern
	114.61%
	122.75%
	118.67%
	14.77%

	Luapula
	138.8%
	143.21%
	140.64%
	30.10%

	Lusaka
	105.33%
	112.62%
	108.97%
	21.62%

	North Western
	150.92%
	155.73%
	153.32%
	18.03%

	Northern
	152.83%
	154.05%
	153.44%
	8.52%

	Southern
	139.53%
	141.25%
	140.39%
	13.22%

	Western
	137.90%
	138.11%
	138.01%
	8.67%

	National
	136.36%
	140.20%
	138.46%
	18.34%


Source : MOE Educational Statistical Bulletin 2005

The overall GIR stood at 138.5% in 2005 according to data presented in table 40 above. This implies that relative to the official Grade 1 entrant age (7 year olds), 35% additional pupils belonging to different ages entered Grade 1. 

Table 6 : Presents information on Grade 1 enrolment by Age , Gender and province(excluding repeaters) in 2005

	Province
	Under 7 years
	7 Years
	Over 7 years
	% of 7 Years

	
	Male
	Female
	Male
	Female
	Male
	Female
	Male
	Female

	Central
	1,687
	2,206
	8,665
	9,167
	14,087
	13,286
	35.5%
	37.2%

	Copperbelt
	4,993
	5,971
	15,615
	15,948
	14,541
	14,603
	44.5%
	43.7%

	Eastern
	1,420
	1,947
	6,452
	7,874
	18549
	18,286
	24.4%
	28.0%

	Luapula
	989
	1,238
	5,632
	6,180
	11,421
	11,219
	31.2%
	33.2%

	Lusaka
	2,162
	2,579
	7,913
	8,502
	11,527
	11,951
	36.6%
	36.9%

	North Western
	1,573
	1,869
	5,871
	6,403
	8,119
	7,714
	37.7%
	40.1%

	Northern
	1,684
	1,974
	11,058
	11,739
	20,290
	19,310
	33.5%
	35.5%

	Southern
	2,101
	2,709
	11035
	12,124
	15,765
	14,553
	38.2%
	41.3%

	Western
	700
	850
	7,004
	7,160
	8,276
	7,869
	43.8%
	45.1%

	Total
	17,249
	21,343
	79,245
	85,097
	122,575
	118,791
	36.2%
	37.8%


Source: MOE Educational Statistical Bulletin 2005

Looking at table 32 and table 40 above, it can be noted that 241,366 of the new entrants in 2005 were over age representing 45.7% of the new entrants. In this regard Copperbelt and Northern provinces recorded the highest GIRs at 151.7% and 151.9% respectively, implying that 52% of their new entrants are not of the appropriate age group. 

Emphasis on enrolling over age children into grade 1 should be considered, as there may be few school places available in a particular year of enrolment. The stigma that goes with an over age child learning in the same class with younger ones should equally be taken into account if children have to learn with a free mind for proper concentration and learning achievement.

Government should build more schools to clear the stigma associated with over age children learning with younger ones and accommodate enrolment targets against the population of eligible children. This would create a permanent solution to this situation.

Table 7 : Presents information on Grade 1 enrolment by  Gender and province(excluding repeaters) in 2005

	Province
	Male
	Female
	% (F)
	Total
	% of Total 
	% of Children

	Central
	24,439
	24,659
	50.2%
	49,098
	11.1%
	25.7%

	Copperbelt
	35,089
	36,522
	51.0%
	71,611
	16.1%
	19.8%

	Eastern
	26,421
	28,107
	51.5%
	54,528
	12.3%
	14.8%

	Luapula
	18,042
	18,637
	50.8%
	36,679
	8.3%
	19.8%

	Lusaka
	21,602
	23,032
	51.6%
	44,634
	10.0%
	19.3%

	North Western
	15,563
	15,986
	50.7%
	31,549
	7.1%
	20.9%

	Northern
	33,032
	33,023
	50.0%
	66,055
	14.9%
	10.9%

	Southern
	28,901
	29,386
	50.4%
	58,287
	13.1%
	13.5%

	Western
	15,980
	15,879
	49.8%
	31,859
	7.2%
	8.6%

	National
	219,069
	225,231
	50.7%
	444,300
	100.0%
	16.7%


Source: MOE Educational Statistical Bulletin 2005

Information presented in the table above indicates that a total of 444,300 pupils were enrolled as first time entrants in grade 1 out of which 225,231 were females and 219,069 were males. Compared to the 2004 figure, this represents a growth of 16.7%. 

However, it would be useful to get to know how many grade 1 applicants were recorded and how many were rejected. This would help to give an assessment of the eligible school age population for grade 1 enrolment which is out of school with strict reference to the census statistics on the total number of children who are eligible for school. This study found that there are more children who are out of school despite being of eligible Grade 1 entrance age.

3. Participation 

Participation in education by the general population is dealt with by a broader spectrum of indicators comprising mainly of the Gross Enrolment Ratio (GER) and Net Enrolment Ratio (NER). The indicators address questions such as how many of the eligible population in Zambia are accessing education relative to national set benchmarks and global targets. 

Therefore, GER is defined as” total enrolment in a specific level of education, regardless of age expressed as a percentage of the eligible official school – age population corresponding to the same level of education in a given school year”, while NER is defined as the “enrolment of the official age – group for a given level of education expressed as a percentage of the corresponding population”

(a) Gross Enrolment Ratio (GER)

Table 8 : Presents information on the Gross Enrolment Ratio in Grades 1 – 9  by Gender and Province in 2005

	Province
	Male
	Female
	Total
	% Children

	Central
	115.68%
	109.69%
	112.68%
	22.5%

	Copperbelt
	121.76%
	121.93%
	121.85%
	23.1%

	Eastern
	83.36%
	78.99%
	81.18%
	13.9%

	Luapula
	108.69%
	99.41%
	104.08%
	25.6%

	Lusaka
	91.35%
	93.53%
	95.45%
	24.1%

	North Western
	114.65%
	104.88%
	109.78%
	15.8%

	Northern
	121.11%
	106.84%
	113.98%
	8.3%

	Southern
	119.34%
	111.09%
	97.97
	13.8%

	Western
	101.72%
	93.89%
	138.01%
	12.3%

	National
	108.37%
	102.74%
	105.55%
	17.5%


Source: MOE Educational Statistical Bulletin 2005

As with access indicators, the Copperbelt had again the highest rates of overall participation in education in 2005 for grades 1 – 9, as can be observed in the data presented in table 35 The overall GER for the province was 121.9% followed by Southern province with 115.2%. The least was in Eastern province with 81.2% followed by Lusaka and Luapula provinces at 92.5% and 94.6% respectively. Data presented in this section indicate that in the provinces where access is low, participation rates also correspond and the converse is also true.

Table 9 : Presents information on the Gross Enrolment Ratio in Grades 10 – 12 by Gender and Province in 2005

	Province
	Male
	Female
	Total
	% Children

	Central
	25.12%
	20.68%
	22.90%
	22.5%

	Copperbelt
	44.50%
	12.09%
	42.34%
	23.1%

	Eastern
	19.94%
	13.90%
	16.08%
	13.9%

	Luapula
	18.60%
	26.83%
	16.30%
	25.6%

	Lusaka
	31.44%
	21.61%
	29.05%
	24.1%

	North Western
	32.66%
	13.69%
	27.11%
	15.8%

	Northern
	20.53%
	16.79%
	17.14%
	8.3%

	Southern
	23.0%
	16.92%
	19.84%
	13.8%

	Western
	21.57%
	93.89%
	19.22%
	12.3%

	National
	21.58%
	17.92%
	19.73%
	17.5%


Source : MOE Educational Statistical Bulletin 2005

Participation rates for grades 10 – 12 again were highest on the Copperbelt with a GER of 41.8% followed by North Western province with 22.2 % being almost half of that of the Copperbelt. The least was Northern province being eight times worse off than the Copperbelt at 5.5%. 

Overall the general GER are very low at national level being only 19.6% for high schools, this should be a major source of concern for government. 

It is therefore recommended that government takes all appropriate measures to increase the GER nation wide in order to increase participation of children in education.

(b) Net Enrolment Ratio (NER)

Table 10 : Presents information on the Net Enrolment Ratio in Grades 10 – 12 by Gender and Province in 2005

	Province
	Male
	Female
	Total
	% Children

	Central
	11.21%
	17.30%
	19.86%
	38.9%

	Copperbelt
	19.05%
	34.12%
	36.69%
	11.2%

	Eastern
	9.47%
	11.12%
	14.94%
	12.4%

	Luapula
	9.20%
	12.97%
	15.54%
	17.7%

	Lusaka
	13.82%
	21.53%
	24.96%
	21.1%

	North Western
	15.03%
	19.87%
	25.01%
	20.8%

	Northern
	9.69%
	12.45%
	15.87%
	9.5%

	Southern
	9.90%
	14.05%
	17.07%
	6.0%

	Western
	9.99%
	15.45%
	17.81%
	16.4%

	National
	24.63%
	18.51%
	21.54%
	15.8%


Source: MOE Educational Statistical Bulletin 2005

On Net Enrolment Ratio for pupils in grades 1 – 9, this study found that there was no reliable data as most of the percentages for Luapula, Copperbelt and Central provinces was exceeding 100% a situation which did not comply with the standard measures for NER which should never exceed 100% in all given situations. 

The major reason for discrepancies in the NERs exceeding 100% is due to the fact that the population figures that were being used based on the 2000 census data did no factor in accurate data within the country due to migratory factors.

However, literature review suggests that as soon as MOE completes consultations with CSO a discussion on NER will be made available.

4. EQUITY
Equity is an intervention put in place to assist the vulnerable children in accessing quality education. Therefore, indicators of equity measure how equitable resources are distributed across the education sector and the main thrust is to remove gender and other social barriers that hinder vulnerable and disadvantaged children from attending and continuing with their learning. Equity interventions aim at increasing pupil enrolment, retention, progression and completion and to improve their achievement.

This study undertook to find out what progress has been made by government on the implementation of the above principles that are also contained in the CRC. Below were the findings on the Education in Zambia:

(a) Free and Compulsory Primary Education

The implementation framework of the National Education policy sets the general principles of education that include Liberalization, Decentralization, Equality and Equity, Quality partnerships and Accountability. 

Free Basic Education Policy

Based on the four core principles, in 2002 government introduced the Free Basic Education (FBE) Policy. This policy states that children should be allowed to attend 

school from grades 1 – 7 free, without having to provide uniform or fees, or the previously common payments in kind(reams of paper; cleaning materials; toiletries). 

Since FBE was introduced, Government has made an additional term payments (grants) to schools to substitute the loss of income from fees that were previously charged. In larger urban schools the grant is much less than what was previously collected, whilst in smaller rural schools, it is more than direct compensation.

FBE Policy is undoubtedly an important step towards the provision of universal, compulsory education as recognized in the CRC. However, it has not removed all barriers to education. This study found that children still need money to attend primary school, to pay for uniforms that are usually purchased from the local school and not from any available source. This has become a custom which has placed a burden on the parents to purchase uniforms at a higher price than if they were obtained from any suitable source other than the school. 

Data review supports this finding in that a Head Teacher’s Survey conducted in two districts per province in the nine provinces of Zambia, found that uniforms are compulsory in schools despite the introduction of the FBE Policy. 46% of respondents in urban areas confirmed that uniforms were compulsory in their schools whilst the remaining 54% said uniforms were not compulsory. In the rural areas the situation is that in most schools uniforms are not compulsory (86%), only 14% of the schools stated that uniforms were compulsory at their schools.

The information gathered from this study indicates that the wearing of uniforms in urban schools has become compulsory and that a child without uniform cannot attend school. Insistence on wearing of uniforms including payments of fees in kind against the FBE policy 
is not only a disregard for cabinet mandate but also a disincentive towards the realization of the right to education as contained in the CRC. This trend which bars children without uniforms and those who have not paid the fees and payment in kind from attending school must be prohibited by statute and the culprits be punished accordingly if FBE is to become a reality.

Additionally, the study found that pencils and books are still being bought by parents of the children despite the schools receiving grants from government. This study also found that schools are still demanding payments in kind such as; toiletries, hoes, slashers, candles and cobra. Also found was the payment of PTA fees, Center and Examination fees. 

In a nutshell, the study found that the grants are not spent on the purposes for which they were meant and therefore, there is urgent need for government to intensify measures to monitor the grant incomes and expenditures other than leave it wholly to the Auditor General to do so.

Grade 1 Enrolment - 2007

In Lusaka, most of the schools visited enrolled less than 40% of the applicants for grade 1 enrolment in the December, 2007, turning away the 60% of children.  Other schools demanded the production of passport sized photos before a child could apply for enrolment to grade 1.The insufficient number of school places and the demand for passport sized photos are a barrier to the attainment of universal primary education as a large number of children are prevented from having access to school. 

It is recommended that government builds more schools and renovate old infrastructure to accommodate all the children who are of school going age and are turned away from accessing school. 

It is also recommended that the demand for passport sized photos for the purposes of enrolment, payment of PTA fees center and examination fees be prohibited by statute and the culprits punished accordingly.

Bursary Schemes

Bursary schemes exist to support primary school pupils for other school requisites, such as books and pens.. 

Government bursary schemes support a very small number of children compared with support from community schools, churches and non – governmental organizations. Government support is mostly offered to children in Basic schools and not in high schools. It is therefore recommended that pupils in high schools be equally supported in order for them to complete grade 12.

Analysis of these schemes shows that some bursary funds are still used on uniforms, against the FBE policy, whilst the rest is being spent on books, pens and pencils.
 Additionally, the number of children reached by this intervention is far less than the number 
of children in need, government budgetary allocations for this budget line are totally not adequate. There is a lack of awareness and clarity of government bursary schemes and there is a lot of confusion with support provided under the Public Welfare Assistance Scheme.

In view of the above, it is recommended that government increases funding grants to its grant aided schools in order for them to stop charging fees and be able to provide children with books, pens and pencils. 

(b) Early Childhood Education

Currently Pre-schools have been left to communities and are primarily private enterprises, Non-governmental organizations and families. These schools cater for children aged between 0 – 6 years. This situation has greatly limited opportunities for early childhood care, education and development for children in difficult circumstances.

However, government has set strategies in order to improve access to early child hood education. The strategies were created to achieve the following by the year 2000:

(a) To increase gross enrolment ratio of children in pre – schools from 2% to 25% with special emphasis on the urban poor and children with disabilities

(b) To increase the proportion of trained pre-school care-givers from 20% to 60% and to ensure that each group has at least one trained teacher

(c) every pre – school caregiver has access to a teaching kit, learning and play materials for each center and that 80% of the pre schools take the lead in integrating child services in the community

(d) Health., education, nutrition sanitation knowledge, values , and skills of 80% of the families in which pre schools are actively promoted

(e) At least 20% of families will be sensitized to the learning needs of the under – four age group. 

Data review suggests that, although government had set the above strategies for improved access to ECCD, achievement has been hampered due to inadequate funding to specifically implement these strategies. To date no strategy above has been fully achieved despite setting the timeframe for their achievement to be 2000.

However, the National Child Policy 2006 has set almost all of the above strategies for improved access to ECCD and their effectiveness and impact is yet to be assessed as there is no implementation framework yet in place.

This study found that the local authorities have pre-schools in Lusaka that have been leased to private individuals and are charging exorbitant school fees. The local council’s role is now to inspect whether these schools meet the requirements for their operations. 

However, funding to local authorities has been erratic and inadequate to cater for the regular quality inspections of the day nurseries and orphanages. In 2007, only a few inspections visits were conducted in Lusaka in a period of more than 15 years and the inspectors found most of the nurseries and orphanages operating below the requirements of the prescribed standards.

ECCD has been acknowledged as being important and the MOE was by government gazette notice of 2004 mandated to spearhead the provision and coordination of ECCD. 

However, MOE should take over the running of pre – schools which have been leased by local authorities to private individuals and adequately fund their operations in the interests of providing a wide range of opportunities in order to broaden access to ECCD. 

With respect to the principle of liberalization, MOE should, besides taking over the running of pre-schools, provide infrastructure and school furniture, teaching and learning aids in order to accommodate enrollment targets and provide quality ECCD. 

Table 11: Presents information on Grade 1 Entrants with Pre – school Experience by Gender and Province in 2005.

	Province
	Male
	Female
	% (F)
	Total
	% of Total
	% of Enrolment

	Central
	4,915
	5,083
	50.8%
	9,998
	11.1%
	20.4%

	Copperbelt
	12,265
	13,373
	52.2%
	25,638
	28.5%
	35.8%

	Eastern
	2,709
	2,703
	49.9%
	5,412
	6.0%
	9.9%

	Luapula
	1,863
	2,010
	51.9%
	3,873
	4.3%
	10.6%

	Lusaka
	10,433
	11,207
	51.8%
	21,640
	24.0%
	48.5%

	North western
	1,550
	1,623
	51.2%
	3,173
	3.5%
	10.1%

	Northern
	3,696
	3,549
	49.0%
	7,245
	8.0%
	11.0%

	Southern
	5,415
	5,762
	51.6%
	11,177
	12.4%
	19.2%

	Western
	906
	939
	50.9%
	1,845
	2.0%
	5.8%

	Total
	43,752
	46,249
	51%
	90,001
	100.0%
	20.3%


Source: Educational Statistical Bulletin 2005

Unfortunately, the information contained in the table above indicates that only 20.3% of children who were first time entrants in grade 1 in 2005 had already had access to early child hood education of any form. This percentage is only a fifth of the total enrolment. This in itself indicates that very few children access early childhood care and development.

Further, of the new entrants with prior early childhood education experience, Lusaka recorded the highest at 48.5% followed by Copperbelt at 35.8% both being in the urban geographical localities. 

Predominantly, rural provinces had the lowest proportions of new entrants with early childhood experience with the worst being western province followed by eastern at 5.8% 
and 9.9% respectively. However, these geographical disparities in the provision and access to ECCD require to be addressed to cover both urban and rural children. 

Whereas there is available data on grade 1 new entrants with pre - school experience, there are no reliable statistics at MOE on the total number of pre-schools and total number of children attending these schools as found by this study.

5. Education Policy 1996

Government stipulates in the Education policy that every child should have access to nine years of good quality basic education by the year 2015. This policy statement does however, limit the child’s access to basic education because it requires children to write selection examinations at grades 7, 9 and 12 and that the education system provides more school places at primary than secondary level. By implication, not all the children enter school and not all those who enroll can proceed to the next level after grade 7. Consequently, about half a million children aged between 7 – 13 years are not in school.

Worsening the situation in the education system design is the decline in the Net Enrolment Ratios (NER), which dropped by 4% points between 1990 and 2003. Similarly the female literacy rates continued to be lower than those of males and the gender gap has not narrowed significantly during the same period.

The reasons attributed to the decline of both NER and literacy levels for the Zambian child include: deterioration in the quality of education, the HIV/AIDS pandemic, poor school infrastructure coupled with the poor conditions of service particularly in rural areas, and high teacher attrition rates mostly caused by HIV/AIDS pandemic. These have led to the increased pupil – teacher ratio and overcrowding in classrooms.

During the period 2000 and 2003 , the gap in completion rates remained high at 14% points. This study found that there is no data today to suggest that this has dropped.

6. Re – entry policy 

In 1997, the MoE made a significant change in policy by developing the Re – entry policy. Before the introduction of this policy change, girls who got pregnant had in the past been banned from school, before and after delivery, as a “bad” example to their classmates. This policy supports improved access to and participation in girl’s education by requiring schools to re - admit girls within a year of giving birth, and threatening legal action against girl’s parents who do not send them back to school.

However, the Catholic run schools have not heeded to the tenets of the re-entry policy citing it as a big challenge to its statement of faith and that in total it promotes immorality among 
school going girl children. Girls who get pregnant in Catholic run schools are sent away and never readmitted after delivery.

7. Repetition rates of girls in basic and high schools

The Committee on the Rights of the Child after raising concerns on the increase in the repletion rates of girls in country, it recommended that government should take all appropriate measures to reduce the repetition rates with emphasis on girls.

Repeat rates of girls in Basic Schools
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	2000
	2001
	2002
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	2004
	2005

	Female 
	5.9
	6.5
	7.2
	6.4
	6.2
	6.9

	Male 
	6.5
	7
	8.2
	7
	6.6
	7.5

	Average 
	6.2
	6.8
	7.7
	6.7
	6.4
	7.2


The repetition rates of girls in basic schools was 5.9% in 2000 and gradually increased to 7.2% in 2002, while in 2003 and 2004 it dropped to 6.4% and 6.2% respectively. Finally, it rose to 6.9% in 2005. 

Repeat rates for girls in High schools
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	2000
	2001
	2002
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	2004
	2005

	Female 
	0.46
	0.62
	1
	0.82
	1.34
	1.14

	Male 
	0.4
	0.48
	0.63
	0.55
	1.27
	0.86

	Average 
	0.43
	0.54
	0.78
	0.67
	1.3
	0.98


The repetition rates of girls in high schools was 0.46% in 2000 and gradually rose to o.62 and 1.0% in 2001 and 2002 respectively while in 2003 it declined by 0.18%. In 2004, it rose by 1.34% and later declined to 1.14% in 2005. On average, the repetition rate for girls in high school is increasing at a higher rate and requires to be checked, if progression rates for girls to the next grade and finally reach completion and achievement. 

Dropout Rates in Basic Schools by Gender and Year
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	2000
	2001
	2002
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	2004
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	Female 
	4.9
	4.3
	3.9
	2.9
	3.4
	3.0

	Male 
	4.3
	3.9
	3.4
	2.4
	2.5
	2.1

	Average 
	4.6
	4.1
	3.6
	2.6
	2.9
	2.5


The table shows that the drop out rates for girls in basic schools was decreasing but compared to the drop out rate of boys it still remains relatively high In this regard government should take appropriate measures to address factors leading to the high dropout rates of girls in basic schools.

Drop out rates of girls in high school


[image: image4.emf]0

0.5

1

1.5

2

2.5

3

2000 2001 2002 2003 2004 2005

Female

Male

Average


	
	2000
	2001
	2002
	2003
	2004
	2005

	Female 
	2.7
	2.0
	2.3
	2.3
	2.9
	2.9

	Male 
	1.6
	1.4
	1.5
	1.1
	1.5
	1.3

	Average 
	2.1
	1.6
	1.8
	1.6
	2.1
	2.0


The drop – out rate of girl in high school dropped by 0.7% in 2001, rose by 0.3% in 2002 and continues to be static until 2003 in 2004, it rose by 0.6% and continued to stagnate at 2.9% in 2005. In effect there is no decrease in the drop – out rates of girls in high school despite it being static and that on average, it is increasing.

Conclusively, there are still more girls dropping out of school today than in the reporting time for the first state party report and that government should take appropriate measures to decrease the drop out rates of girls in basic and high schools.

8. Recommendations

1. Government should establish a comprehensive database comprising disaggregated data by age, sex and gender. In addition, this data collection system should collect data on total number of children in pre-schools as well as the total number of pre-schools.

2. Government should build more pre-schools in urban and rural areas and that it should assume its role of coordination and monitoring.

3. ECCD should be introduced into the general framework of education.

4. Government should develop national indicators for the assessment of progress achieved in the implementation of ECCD programmes since the child policy of 2006 has no implementation framework

5. Government should take appropriate measures to decrease the drop out rates of girls in basic and high school.

6. Government should take appropriate measure to address the factors leading to the increase in the repetition rates of girls in Basic and high school if the progression rate of girls has to be increased.



SPECIAL PROTECTION MEASURES

1. Administration of Child Justice.

	Article 40

A child in conflict with the law has the right to treatment which promotes the child’s sense of dignity and who, takes the child’s age into account and aims at his or her reintegration into society. The child is entitled to basic guarantees as well as legal or other assistance for his or her defense. Judicial proceedings and institutional placements shall be avoided whenever possible.


The Child Justice Forum was formed in 2001 following the recommendation made as a result of the 2000 Situational Analysis of Child Justice in Zambia conducted by UNICEF and commissioned by Ministry of Home Affairs with the support from the Danish, Swedish and Netherlands embassies.

The purpose of establishing the forum was to enable it take a leadership role in ensuring that the Administration of Juvenile Justice System was transformed to International Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules), Juveniles Deprived of Liberty and Riyadh Guidelines including the taking of appropriate measures to implementing a Juvenile Justice System which is in conformity with the Convention on the Rights of the Child.

Currently there are three programmes running in 10 districts( Lusaka, Livingstone, Choma, Kabwe, Chipata, Ndola, Kitwe, Kasama, Mansa and Solwezi,  these will be extended to Chingola, Mufulira and Mongu) namely: Arrest, Reception and Referral Services; Child – Friendly Court; and Diversion Programme. These programmes were commissioned in 2003 with the full support of donors and in particular the Sida- Sweden and UNICEF and it is now enjoying government support under the Judiciary and Social Welfare. 

The performance of the three projects was evaluated in 2005 through the support of UNICEF and are yet to be evaluated in 2008 with the financial from Sida. 

The 2005 evaluation Report on the administration of child justice in Zambia made several recommendations which are discussed below.

(a) Law Reform 

Current legislation is antiquated and is increasingly an impediment to transformation and improved service delivery and that law reform be embarked on as a priority. Further that its scope should be determined from the outset and that if a comprehensive reform process is not possible, then certain key concepts and standards need to be reviewed by particularly paying special attention to the definition of a child, age of criminal capacity, custodial sentencing, remand period, diversion and certain offences.

This study found that the Sub committee on Law reform has developed an Action Plan within the framework of the Child Justice Strategy 2006 2008 to implement its activities and that it has recommended that a Consultant be appointed to undertake review of legislation that relate to child justice in Zambia. Speedy review of laws relating to juvenile justice is 
essential and must be urgently embarked upon by the consultant. It is therefore emphasised and again recommended that the consultant be engaged to urgently and comprehensively 
review legislation affecting the administration of justice for children as offenders, witnesses or victims.

(b)Orphans and Vulnerable Children (OVCs) 

The situation analysis of 2005 recommended that government provide legal and regulatory protection for OVCs and strengthen programmes to address the needs of children without parents or adult caregivers.

This study found that few Programmes have so far been initiated to address the needs of vulnerable children and those without parents or adult caregivers. The child placement, foster care services and adoption under the Ministry of Community Development and Social Services need to be strengthened. Indeed, there is a growing number of orphans and vulnerable children including those without parents and adult care givers who are in conflict with the law and that interventions by the CJF to reverse the trend should urgently be initiated in order to provide for the needs of these children.

(c) Child justice implementation framework

The 2005 Evaluation Report of child justice recommended that a ten point plan that is explicitly aimed at improved service delivery, an Action Plan with no more than ten key deliverables is widely consulted upon and communicated thoroughly to all levels of government and civil society.

This monitoring exercise found that the Action Plan was developed through wide consultation with all levels of government and civil society and that this is included in the Child Justice Strategy 2006 – 2008. However, developing an Action Plan should be followed by it being adequately financed in order for it to perform effectively. This is surely reflected in the commitments made and their being fulfilled by both government and other stakeholders. 

Government should be recommended for introducing a budget line under the Judiciary for the administration of child justice; Chipata and Kabwe Social Welfare Offices are also being funded through provincial administration to further the implementation child justice in those districts. To ensure sustainability of the programme, it is recommened that child justice be streamlined into plans and budget for all key institutions involved in the administration of justice such the police, prisons and social welfare. 

Other recommendations made in the 2005 situational analysis include; To strengthen diversion, urgently address information systems, set key performance indicators, develop more training programmes for staff for CJF’s, give more publicity to child justice and develop research and documentation programmes.

(d) Diversion programme

On strengthening diversion, this study found that diversion has since been strengthened through increase in the number of diversion service providers from 1 to 3 except that this was only being piloted in Lusaka. However, the evaluation of the pilot projects was done in 2005 and highlighted a lot of issues. These have been partially attended to and are herein explained. The need to expand to other provinces has to be taken seriously for the purposes 
of wider diversion coverage and quality service delivery and that the evaluation of the second phase projects which commenced in 2008 be immediately undertaken.

Table 12: presents information from the 4 child Friendly Courts on the number of cases that were disposed of in 2007 in Lusaka.

	ITEM NUMBER
	MODE OF DISPOSAL
	NUMBER

	1.
	Acquitted
	19

	2.
	Nakambala Approved school
	7

	3.
	Katombora Reformatory School
	17

	4.
	Diversion
	11

	5.
	Probation
	9

	6.
	Withdrawn
	7

	7.
	Discharged
	26

	8.
	Fined
	1

	9.
	Returnable Arrest
	1

	10.
	Insakwe Probation Hostel for Girls
	2

	11.
	Counseling Programme
	1

	12.
	Reconciled S.88 (a) CPC
	1

	13.
	Dismissed
	1

	14.
	Suspended Sentence
	10

	15.
	Simple Imprisonment
	2

	16.
	Imprisonment With Hard Labor
	1

	17.
	Total Disposed Of
	116

	18.
	Total Pending
	121

	19.
	Grand Total
	237


Source: CJF Analysis of 2007 Statistics from the Court

The 2007 Statistics from the court indicate that there were about 237 cases that passed through the child friendly courts in Lusaka of which 116 were disposed of while 121 were carried forward to 2008. Of the cases disposed of, only 11 were referred for diversion, a mockery to the expectations of the diversion programme.

Specifically, the cry from diversion service providers includes low referrals from courts as compared to the communities. In 2007, According to statistics from Jesus Cares Ministries presented to the CJF 1st Quarterly meeting, a total number of 9 children were diverted of which 5 cases were referred from the court while 4 came from the community
. It is felt that this has the potential of promoting custodial sentences of child offenders by the courts of 
law. There is need for the courts to order more referrals to the diversion service providers’ if diversion is to be meaningful.
(e) Management Information Systems

This research found that the information on statistics gathered from the Child Justice Role players was not systematic due to inconsistent in submission of statistics by role players. This is a reliable system of data collection and this is reconciled during child justice forum meeting. The Child Justice Forum maintains a basic data base for children coming into conflict with the law but this only in Lusaka. However, a systematic data collection tool was developed in 2005 but it is not systemically applied due to various reporting points and inadequate coordination among the key government institutions involved in the administration of child justice

It was found that Prisons Service has computerized data base for all its case but the problem is that data on children is lamped together with those of adults. Further, the Department of Social Welfare has an established information system that collects information from the district to the Department headquarters, however, this information end up at the Department HQs. 

In view of this, it is recommended that there should be a national data base and a system of data collection be put in place and that a comprehensive database for children coming into contact with the law be immediately established where data from the Police, Social, Prisons, Courts and Diversion Service providers could be maintained, analysed and able to inform law and policy development.

(f) Training of Child Justice Role players

On training of child Justice Role Players, this monitoring exercise found that CJF had trained child justice stakeholders in 8 of the 9 provincial headquarters except in Western province where the CJF has not been established. However, the total number of child justice officials trained comprised 266 criminal investigation officers, 124 magistrates in Sexual and gender based violence, 167 social welfare officers, 105 prison officers and inter sectoral training of 118 Child Justice Role Players. 
However, this number of child justice officials trained is far from satisfactory as it cannot meet the growing demand of child and juvenile justice services countrywide. This problem is further compounded by high staff- turn over due to promotions, transfers and change of employment. It is the concern of the committee on the rights of the child to have an adequate number of trained juvenile justice officials’ countrywide. Therefore, it is recommended that training of juvenile justice officials be intensified.

(g) Research and documentation

In 2000 a situational analysis of child justice was conducted which led to the establishment of the child justice forum in Lusaka. It also found that an evaluation report on child justice was conducted in 2005 which evaluated the three donor supported pilot projects initiated in 2003.

In 2007, the Child Justice Forum with the support from UNICEF and Judiciary contracted Jesus Cares Ministries (JCM) and The Institute of Human Rights, Intellectual Property and Development Trust (HURID) to attend to some of the above recommendations by conducting a National Survey on children in Remand Prisons and other correctional Facilities.

JCM and HURID had at the time of conducting this monitoring exercise presented a preliminary report on the survey of children in correctional services and a brief except of the report is presented below.

(h) Sentencing of Children

Table 13:  below presents information on the Offence Juveniles were Charged with during the time of this research.

	OFFENCE CHARGED WITH
	FREQUENCY
	PERCENT

	Breach of Public Peace – Rioting
	1
	0.5

	Poaching
	1
	0.5

	Indecent Assault
	2
	1.0

	Malicious Damage to property
	2
	1.0

	Selling counterfeit money
	2
	1.0

	Escape from lawful custody
	2
	1.0

	Aggravated Robbery and Murder
	3
	1.5

	Unlawful wounding
	3
	1.5

	Prohibited immigrant
	3
	1.5

	Robbery
	6
	3.0

	Rape
	6
	3.0

	Drug possession
	7
	3.5

	Espionage
	8
	4.0

	Aggravated Robbery
	9
	4.5

	Assault
	15
	7.5

	Burglary and Theft
	15
	7.5

	Murder
	20
	10.0

	Defilement
	21
	10.4

	Theft
	75
	37.3

	Total
	201
	100.0


Source: National Overview Preliminary Report by Jesus Cares Ministries and HURID January 2007

Article 37 and the Juveniles Act provide for exercise of resilience; deprivation of liberty should be a measure of the last resort. However, looking the study, it is clear that ‘the measure of last resort is not being pout into practice- Government should promote issuance of police bonds and bail to minor cases and lessen institutionalization of children.
After the review of Zambia’s initial state party report, it is the concern of the Committee on the Rights of child that there exists in the laws of Zambia provisions providing for the sentencing of child offenders at the president’s pleasure and recommended that this should be prohibited by statute. 

However, this research found that the releasing of prisoners is still at the president’s pleasure, as the Constitution has not been amended in so far as this power of prerogative of mercy is concerned. We hope this provision will be taken into account in the review and 
enactment process of the constitution for the purposes of its repeal in relation to juvenile prisoners.

Upon further examining the National Overview preliminary report, it was found that some of the information contained in the report would meaningfully address the recommendations made by the 2005 Evaluation Report of Child Justice in Zambia.

 In view of this, it is recommended that more areas of research in child justice be identified and researched upon in order to improve service delivery. 

(1) Funding to Child Justice Forum

It should be mentioned from the beginning that the attention that has been given to child justice since 2000 has been almost exclusively donor driven. Despite the training and research that have been undertaken as well as some significant, and also some small, advances that have been made, this has not prompted government to take-up the initiative. Apart from the judiciary and selected district social welfare offices, most other government departments including the Ministry of Home Affairs do not have specific allocations for child justice.

Infrastructure development is primarily a duty of government but the situation obtaining is that there are few facilities for rehabilitation of children and that these facilities are often dilapidated and do not receive adequate funding. Dilapidated prisons and cells and that Government has done very little in rehabilitating and erecting of new police cells and prisons. Therefore, government should take appropriate measures to provide adequate resources for the construction and rehabilitation of such facilities.     ((((statement  hanging))))
2. International Instruments and Optional Protocols

During this monitoring exercise, knowledge on the provisions contained in the UN International instruments governing the Administration of Juvenile Justice by most of the juvenile justice role players was found to be low despite the trainings conducted by the CJF Secretariat.

In view of the above, there is need to intensify training of juvenile justice administrators on international juvenile justice instruments in order to enhance quality service delivery. This should include the conducting of refresher courses for the purposes of updating the role players of the emerging issues in juvenile justice administration.

Further, it was found that the international instruments on the administration of juvenile justice were not fully incorporated into domestic legislation. Therefore, it is recommended that these international instruments be incorporated into domestic legislation if Zambia has to implement a juvenile justice system in conformity with the Convention.
3. Substance abuse and Children on the street

	Article 33

Children have the Right to protection from the use of narcotic and psychotropic drugs and from being involved in their production and distribution.




This monitoring exercise found that among the children on the street, there was high consumption of alcohol and drug abuse. The high abuse of substance was due to the reasons based on street safety and solace from problems faced on the street.

Although the National Education Campaigns against Drug abuse are being conducted by NECD, programmes specifically targeting children on the street have been met with resistance due to the militaristic way of the Drug Enforcement Commission towards children on the street. This approach is retrogressive and requires urgent reformation of the NECD to remove from it the military trained officers and to leave only civil and social workers and counselors.

In this regard, Government classifies the unclassified drugs to make them illegal as DEC cannot effect arrest or control on non-classified drugs. It is further it is recommended that education programmes, particularly on the danger of substance abuse and deliberately targeting children on the street should be conducted by civil society organisations working on the streets with adequate support from government, if children on the street are to be free from drug abuse.

4. Constraints/Challenges

This research found the following challenges and constraints that were being faced by the CJF 

(a) Severe resource constraints on all levels of the system,

(b) Antiquated legislation regulating juvenile offenders (Juveniles Act 1956) based on an approach to juvenile offending prevalent in Britain in the 1930s

(c) Justice officials who are not trained to deal with children in conflict with the law and a lack of expressed recognition of children’s rights in the criminal justice system,

(d) High turnover and constant transfers of police officers, prosecutors, magistrates and probation officers who receive training in juvenile justice, thus undermining investment in training, and 

(e) No budgetary allocation expressly for child/juvenile justice administration.
5. Recommendations

1. It is recommended that international instruments governing the administration of juvenile justice be incorporated into domestic legislation if Zambia has to implement a juvenile justice system in conformity with the Convention

2. It is recommended that education programmes on the danger of substance abuse and deliberately targeting children on the street should be conducted by civil society organisations working on the streets with adequate support from government, if children on the street are to be free from drug abuse.
3. It is recommended that government intensify training of juvenile justice role players in juvenile justice administration on international juvenile justice instruments in order to enhance quality service delivery. This should include the conducting of refresher courses for the purposes of updating the role players of the emerging issues in juvenile justice administration.

4. It is recommended that more areas of research in child justice be identified and researched upon in order to improve service delivery. 

5. It would be useful for government to invest in the three pilot projects (ARRS, CFC and Diversion) for sustainability in the event of donor’s withdrawal or the effluxion of cooperating agreement’s time.

6. It is recommended that a system of data collection be put in place and that a comprehensive database for children coming into conflict with the law be immediately established 

7. It is recommended that government enact legislation that will prohibit sentencing of children to capital punishment and their release at the presidents’ pleasure.

8. It is recommended that training of juvenile justice officials be intensified the growing number of juveniles coming into conflict with the law.

9. It is recommended that the courts of law make orders for more referrals to the diversion service providers’ if diversion is to be meaningful.
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The Children in Need Network CHIN is a network of Non-Governmental, Faith Based and Community Based Organisations working to advance the rights and status of children in Zambia through advocacy, research, networking and capacity building of member organizations





Views expressed in this report are not necessarily those of CHIN Secretariat.








�  An interview with a Senior lawyer belonging to the Law Revision Section of the Ministry Of Justice Headquarters dated 21st  December, 2007





� CRC/C/15/Add. 206, General measures of implementation, Legislation page 2


� The Child Law Reform Advisory Committee was formed in January ,2007 and is housed at Department of Social Welfare Headquarters , Lusaka.


� An interview with the Chief Social Welfare Officer, Department of Social Welfare, Ministry of Community Development & Social Welfare Headquarters Lusaka. Dated 


� An interview with the Chief Social Welfare Officer, Department of Social Welfare, Ministry of Community Development & Social Welfare Headquarters Lusaka. Dated 20th December , 2007


� S. 9 HRC Act No. 39 of 1996.


� S. 10 HRC Act No. 39 of 1996.


� At the time this research was being conducted the 2006 and 2007 Annual Reports were  not available for comparison with the previous years in order for this research to reflect the current position.


� 2005 Human Rights Commission Annual Report, Constraints


� 2004 Human Rights Commission Annual Report, Constraints


� 2005 HRC Annual Report


� By the year ending 31st December, 2005 , the Human Rights Commission had operated for 8 years


� Statement by the Chairperson of the Commission Mumba Malila on various issues October , 2005


� Article 24(4) of Chapter 1 of the laws of Zambia.


� United Nations Standard Minimum Rules for the Administration of Juvenile Justice(Beijing Rules), age of criminal responsibility, commentary p. 12


� S. 14 ,Chapter 87 of the Laws of Zambia


� Criminal Law Review Case No. 28 Of 1949 ( 5 N.R.L.R 384 of Vol. 5)


� Article 1 of the CRC


� Article 34 of the CRC


� The People v. Nkhoma Z. R 1978 p.


� The People v. Katongo Z.R 1974 P.


� Ibid


� Affiliation and Maintenance of Children Act, Chapter 59 of the laws of Zambia.


� Article 1 of the United Nations Convention on the Rights of the Child


� Affiliation and Maintenance of Children Act, Chapter 59 of the laws of Zambia.


� Criminal Law Review Case No. 28 Of 1949 ( 5 N.R.L.R 384 of Vol. 5)


� Article 1 of the CRC


� Article 34 of the CRC


� The People v. Nkhoma Z. R 1978 p.


� The People v. Katongo Z.R 1974 P.


� Section 4.2.15 of the National Child Policy - 2006


� S. 8 of the Intestate Succession Act.


� Zambia Law Development Commission Customary Law Research Report 2002


� Zambia Law Development Commission Customary Law Research Report 2002


� An interview with the Local Justices at Boma and Chelston Grade ‘A’ Local courts, Lusaka December, 2007


� An interview with the Senior Presiding Justice at the Boma Local Court “A”


� Zambia’s Initial and First Periodic Report on the implementation of the UN Convention on the Rights of the Child, Best Interests of the Child No. 117 & 118 at page 27


� Chapter 87 of the Laws of Zambia


� NGO Shadow Report submitted by Children In Need Network to the United Nations Committee on the Rights of the Child 2002, Sexual Exploitation and Sexual abuse , page 26


� Zambia’s Initial and First Periodic Report on the implementation of the UN Convention on the Rights of the Child, Best Interests of the Child No. 119 at page 27.


� An interview with Local Court Justices  at Chelstone and Boma Local Courts, December, 2007, Lusaka


� Zambia Law Development Commission Customary Law study report 2001


� Charlotte Harland , Zambia’s orphans and vulnerable children 2004, what you should know.


� 2004 Situation Analysis of OVCs, grand parents as parents, p. 13


� PCI/UNICEF 2002.


� Recommendation by the UN Committee on the Rights of the Child to the Zambian Government – 2003.


� Concluding observations – Zambia 2003


� Concluding observations – Zambia 2003


� Ed. Statistical Bulletin 2005 , NER P. 22


� Situation Analysis On Orphans and Vulnerable Children 2004. P 17


� No statistics on Early Childhood Education Care and Development in the 2004 and 2005 (latest) Educational Statistical Bulletin. This bulletin covers the period 2000 – 2005.


� See 2005 latest education statistical Bulletin 2005.


� National Child Policy – 2006 Child Education P. 10


� Ibid


� Ibid


� The Arch Bishop of Lusaka, Telesphore Mpundu and other Bishops were quoted as making a statement against the re – entry policy in Newspapers( Times of Zambia August 2007.)


� Statistics from Diversion Service providers presented by Jesus Cares Ministries to the CJF 1ST Quarterly Meeting January 2008.
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