Statement by World Vision International in Mongolia (WVM) in regard to the Third and Fourth Report of the Mongolian Government under the Convention on the Rights of the Child on Articles 37 and 40 of the Convention (Administration of Juvenile Justice)

World Vision acknowledges the improvements made by the Government during recent years in the area of Juvenile Justice, such as the limitation of the legally allowed pre trial detention term for juveniles, the reduction of mandatory minimum sentences for first time offenders, as well as the support for the “Juvenile Committees” and the “Ger Khuree Center”. We also appreciate the thorough work that was done to write the report and its open and self critical language and approach. 

Nevertheless, we are concerned that important demands of the Convention are still not met. 

I. Issues of Concern

1. Detention and imprisonment are not used as last resort and for the shortest appropriate period of time

1.1. Deprivation of liberty before and pending trial

1.1.1. Pre Trial Detention

At least in Ulaanbaatar, pre trial detention is the rule and not the exemption. In 2005, 59% of children who were later convicted by a court were arrested and detained before trial. 
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Under Sec. 68.9; 68.2 Criminal Procedure Code pre trial detention can only be ordered for juveniles who have previously violated measures of restraint or who have escaped or may escape. It appears that courts do not interpret the term ‘may escape’ in a sufficiently restrictive sense that would be appropriate under the CRC. In the vast majority of cases, the punishment that can be expected for the detainees does not give them a reason to escape and thereby does not allow the presumption that they ‘may escape’. Only 23% of the detainees are held in custody after their trial because they have to serve prison sentences (source: Research Department of the Supreme Court, 2007).    

1.1.2. Other Forms of Deprivation of Liberty

Under Sec. 73.1 CPC the police has the right to summon suspects, accused and defendants who are not held in pre trial detention. There are reports that suggest that it is common practice by the police to excessively make use of this option, especially in regard to children, in order to keep them off the streets and to discipline them. In one case, a 15 year old boy suspected of a petty theft was summoned by the police to sit in the corridors of the police station for more than 9 months from 10 a.m. to 4 p.m. for 5 days a week without being interrogated. 

1.2. Imprisonment

1.2.1. Prison sentences are imposed too often

97% of all young offenders receive sentences of imprisonment (of these 71% are stayed and 26% have to be served).  
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1.2.2. Prison terms are too long

Mongolian Law provides extraordinary high mandatory minimum sentences, especially for non-violent property offences. A premeditated jointly committed theft is punishable by a prison sentence of five to eight years (Sec. 145.3 CC). A theft committed after a previous conviction for theft leads to a mandatory minimum sentence of ten (!) years (Sec. 145.4 CC), regardless of the value of the stolen good and regardless of the age of the offender. Mongolian law mainly treats children as adults. Special provisions for young offenders, such as stayed prison sentences, reduced mandatory minimum sentences (Sec. 62.1 CC) or educational measures instead of punishment (Sec. 69 CC) are limited to first offenders. Since repeated offending raises the mandatory minimum sentence of many offences significantly, juveniles are treated as adults especially in cases of the most worrying sections of the Criminal Code that provide increased mandatory minimum sentences (such as Sec. 145.4; 147.2; 181.2.3.&4 CC).       
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A survey by WVM conducted at the central Boy’s Prison (Zaisan) in 2006 showed that the young inmates had to serve an average prison term of 6.7 years:  

2. Violation of rights during detention and imprisonment

2.1. Arrest means imprisonment in singular confinement 

Five percent of all convicted juveniles are sentenced to arrest. Arrest is restricted to juveniles who are 16 or 17 years of age and has to be executed in singular confinement (Sec. 51 CC).  

2.2.   In police detention children are often not separated from adults

In a survey conducted by WVM in May 2008 among children who were arrested and detained by the police (38 participants), 36% of the respondents reported that they were held together with adults while detained by the police.  

2.3. The number of complaints about forced confessions and police violence during detention is increasing

Two surveys (WVM 2007 and 2008 among child detainees at the pre trial detention centre Gants Khudag; in 2007=33 participants in 2008=38 participants) show a high number of complaints about police pressure during interrogation and detention. Especially worrying is the rising number of reports about violent abuse in 2008 (42% of the respondents raised allegations of violent abuse) in comparison to 2007
. 

Allegations include beatings with batons and electro shocks. There are also reports that the police threatens to call a TV crew and let images of the arrested suspect be shown nationwide on TV if he or she does not confess to the charges. Images of arrested children whose faces are identifiable can frequently be seen on various TV channels.



2.4. Conditions in pre trial detention are still dissatisfactory 

Conditions in Gants Khudag (Pre trial detention center) have improved significantly since the last report to the Committee. However, further improvements are necessary to meet the requirements of the CRC.

2.4.1. The cells are not equipped with toilets. Access to toilets is not always available when needed.

2.4.2. The detained children are allowed to take a shower only every 14 days.

2.4.3. The Government does not provide education for detained children. The issue was raised to the Ministry of Education several times since 2006, up to today there is no response.   

3. Educational measures and other alternatives to imprisonment 

Of the alternatives to imprisonment listed in Art. 40.4 CRC, only the option of suspended prison sentences (in Mongolian wording ‘stayed’ prison sentences, Sec. 62 CC) plays a significant role in Mongolia’s juvenile justice practice. Educational measures are almost irrelevant. The scope of application of Sec. 69 CC is rather limited, since it renders the option of educational measures only for first time offenders. In practice, only 3% of all court decisions in juvenile justice cases apply measures other than prison sentences, arrest or suspended (stayed) sentences (see the graph under 1.2.1. further above). It can be supposed that the courts make use of Sec. 69 CC in less than one percent of all cases.       

4. Diversion

Mongolian police has no discretion not to charge. The prosecutor’s discretion to divert cases from judicial proceedings is limited to the option of Sec. 25.1 Criminal Procedure Code. This provision, which is applicable for adults as well as for juveniles, allows terminating a case of a first offender who has reconciled with the victim if the crime in question was a minor one. The practical relevance of this narrow legal option is difficult to assess since official data is not available. At least it can be said that diversion is by far not used whenever appropriate and desirable.  

II. Recommendations:

General: 

Create a comprehensive juvenile justice system that meets the requirements of the Convention on the Rights of the Child and other international instruments and standards 

1.1 Detention before and pending trial

1.1.1.  

· Amend the Criminal Procedure Code with a provision that allows detention only as last resort and only for the shortest appropriate period of time

· Establish alternatives to detention for unsupervised children (care, shelter) and provide sufficient funding

· Oblige judges to provide reasons for every detention order in regard to children and to specify which efforts were made to find alternatives to detention in this particular case and which characteristics of the child and his or her social background make detention inevitable. Oblige them to document progress made on efforts to find alternatives to detention once a month. Make the reasons available for legal review and make it mandatory to release young detainees when the reasons or the efforts to find alternatives to detention were insufficient.       

1.1.2. 

· Limit the right of the police to summon suspects to two days a week and to the time necessary to confirm his or her presence or to conduct an interrogation. Prohibit summoning that interferes with school attendance.  

1.2. Imprisonment

1.2.1. 

· Make non custodial sentences available for repeat offenders 

1.2.2. 

· Abolish mandatory minimum sentences for juveniles

· Advocate for a changed mindset of judicial stakeholders that enables them to make use of deprivation of liberty as last resort and for the shortest appropriate period of time. 

2. Violation of Rights during arrest, detention and imprisonment

2.1. 

· Abolish arrest

2.2. 

· Create separate cells for juveniles at all police precincts 

· Advise police to hold juveniles separate from adults

2.3. 

· Amend the Criminal Procedure Code with a provision that obliges judges to give comprehensive reasons for their decisions, including decisions on the admissibility of evidence

· Create an independent body that conducts and documents investigations into cases of alleged abuse of suspects by the police

· Prosecute police who abuse suspects or coerce confessions  

2.4.

· Equip cells in the juvenile tract of Gants Khudag (Pre trial Detention Center) with toilets and sinks

· Allow juvenile detainees to take a shower at least twice a week

· Provide funding and staff to ensure full school education, continuing education and vocational training for detained children

3.  Alternative Measures and other Alternatives to imprisonment 

· Amend the Criminal Code with new sentencing options such as care, guidance and supervision orders; counseling; probation; foster care; education and vocational training programmes, community service and restorative processes. 

· Provide sufficient funds for the establishment of these alternatives to institutional care in practice. 

4. Diversion

· Create institutions that provide mediation between victim and offender or other restorative approaches

· Empower the police and/or the prosecution to caution juvenile offenders and terminate proceedings against juveniles concerning minor (khungun) or less serious (khundevter) charges

· Empower judges to abstain from convictions unconditionally or under the condition of completion of educational or other non-custodial measures  
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Research Department of the Supreme Court, 2005





The graph shows the number of allegations made by children about police pressure in the two surveys








�	 The surveys were conducted before the riots of July 1, 2008 and do not include allegations by the children arrested in connection with these events. 







