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THE COMMUNITY COURT OF JUSTICE, ECOWAS: COURT PROCEDURE AND THE APPLICATION OF 





PROTOCOLS

,

INTRODUCTION 
The Community Court of Justice, ECOWAS was established pursuant to the provisions of Articles 6 and 15 of the Revised Treaty of ECOWAS. Protocol A/P1/7/91 relating to the Community Court of Justice clearly states that the Court is the principal legal organ of ECOWAS with the main function of resolving disputes relating to the interpretation and application of the provisions of the Revised Treaty and annexed Protocols and Conventions.

The primary objective of the administration of justice is to render justice according to law.  The Court is enjoined in Article 9.1.of its Protocol to ensure the observance of law and of the principles of equity in the interpretation and application of the provisions of the Treaty.  The Protocol further enjoins the Court to establish its own Rules of Procedure.  For any Court of record, Rules of Procedure are important, because they regulate the proceedings of the Court.

The Rules of Procedure of the Community Court of Justice have been formulated to regulate the proceedings of the Court.  It is expected that Lawyers wishing to appear before the Court should be very familiar with the provisions of the said Rules.

COURT PROCEDURE

Article 32 of the Protocol of the Community Court of Justice empowers the Court to establish its own Rules of Procedure to be approved by Council.  Pursuant to this provision, the Court formulated its Rules of Procedure, which was approved by Council vide Regulation C/REG/04/8/02 of 28th August 2002.  The approved Rules of Procedure of the Community Court of Justice of the Economic Community of West African States has been published in volume 41, August 2002, of the Official Journal of ECOWAS.

The procedure of the Community Court of Justice is governed by the Protocol and the Rules of Procedure of the Court.  Proceedings before the Court shall consist of two parts; written and oral. Written proceedings shall consist of the application entered in the Court, notification of the application, the defense, the reply or counter-statement, the rejoinder and any other briefs or documents in support. See Article 13 (1) - (3) of the Protocol and Articles 32-51 of the Rules of Procedure. The Oral Proceedings shall consist of the hearing of parties, agents, witnesses, experts, advocates or counsel. See Article 13 of the Protocol and Articles 52 -58 of the Rules of Procedure.

THE APPLICATION

Cases may be brought before the Court by an application addressed to the Court Registry. See Article 11 of the Protocol.  By virtue of the provisions of Article 33 of the Rules of Procedure, every application shall state;

· the name and address of the Applicant

· the designation of the party against whom the application is made

· the subject matter of the proceedings  and a summary of the pleas in law on which the application is based

· the form of order sought by the applicant 

· where appropriate, the nature of any evidence offered in support 

· an address for service in the place where the Court has its seat and the name of the person who is authorized and has expressed willingness to accept service.

· in addition or instead of specifying an address for service, the application may state that the lawyer or agent agrees that service is to be effected on him by telefax or other technical means of communication. 

THE DEFENSE

Article 35 of the Rules of Procedure provides that within one month after service on him of the application, the Defendant shall lodge a defense stating;

· the name  and address of the defendant

· the arguments of fact and law relied on

· the form of order sought by the Defendant

· the nature of any evidence offered by him

REPLY AND REJOINDER

The application initiating the proceedings and the defense may be supplemented by a Reply to be filed within one month from the date of receipt of the defense and by a Rejoinder by the Defendant within one month from the date of that receipt of the Reply by the Applicant. See Article 36 of the Rules.

NOTICE OF REGISTRATION

It is also a requirement under the Rules of the Court that Notice of the Registration of an Application initiating proceedings be given in the Official Journal of the Community.  The Notice shall state;

· the date of registration of the  Application

· the names and addresses of the parties

· the subject matter of the proceedings

· the form of order sought by the applicant 

· A summary of the pleas in law and of the main supporting arguments.  See Article 13 (6) of the Rules.

It should be noted that the Notice of registration is significant because it serves the purpose of putting members of the public on Notice, so that interested persons who may wish to intervene in the proceedings, can do so. See also Article 21 of the Protocol which empowers any interested Member State to intervene in a dispute before the Court. By virtue of Article 89 of the Rules of Procedure of the Court, an application to intervene must be made within six weeks of the publication of the Notice of registration. See also Article 59 (4)
The application for intervention shall contain:

· The description of the case

· The description of the parties

· The name and address of the intervener;

· The intervener’s address for service at the place where the Court has its seat 

· The form of order sought, by one or  more of the parties, in support of which  the  intervener is applying for leave to intervene

· A statement of the circumstances establishing the right to intervene, where the application is submitted pursuant to Article 21 of the Protocol.

REPRESENTATION BEFORE THE COURT; AGENTS, 

ADVISERS AND LAWYERS

Article 12 of the Protocol of the Court provides that each party to a dispute shall be represented before the Court by one or more agents nominated by the party concerned, and the agents may request the assistance of one or more Advocates or Counsel who are qualified to appear in Court in their area of jurisdiction. A lawyer acting for a party is required to lodge at the registry of the Court, a certificate showing that he is authorized to practice before a Court of a Member State or of another State which is a party to the Treaty.  See Article 28(3) of the Rules.

Provisions have also been made in the Rules for Agents, Advisers and Lawyers appearing before the Court to enjoy immunity in respect of words spoken or written by them concerning the case or the parties. See Articles 28, 29 and 30 of the Rules.

The Court may however exclude from the proceedings any Adviser or Lawyer whose conduct towards the Court or a Judge is incompatible with the dignity of the Court.  See Article 31 of the Rules.

JUDGE – RAPPORTEUR

In the trial of cases before the Court the Judge – Rapporteur plays an important role.  The main task of the Judge – Rapporteur is to make a preliminary report to the Court in respect of an Application.   The preliminary report shall contain recommendations as to whether a preparatory inquiry or any other preparatory step should be undertaken.  The measures of inquiry that the Court has ordered shall also be conducted by the Judge – Rapporteur. Where the Court commissions an expert’s report, the expert works under the supervision of the Judge - Rapporteur. See Articles 39, 41 and 45 of the Rules.

PREPARATORY INQUIRY
After the conclusion of the written proceedings, the President of the Court fixes the date on which the Judge – Rapporteur is to present his preliminary report to the Court.  Upon his recommendation, the Court shall decide what action to take.  The following measures of inquiry may be adopted:

· The personal appearance of the parties 

· A request for information and production of documents 

· Oral testimony

· The  commissioning of  an expert’s report

· An inspection of the place or thing in question. See Articles 39 and 41 of the  Rules and Article 16 of the  Protocol

ORAL PROCEDURE

After the completion of the preparatory inquiry, the President fixes the date for the opening of the oral procedure.  The proceedings shall be opened and directed by the President who shall be responsible for the proper conduct of the hearing.  The Court may summon a witness of its own motion or on application by a party. After the conclusion by the parties, the President shall declare oral procedure closed.  See Articles 50 - 57.

QUORUM
Pursuant to the provisions of Article 14 (2) of the Protocol, the Quorum of the Court consists of the President and at least two other Judges.  The sitting of the Court shall comprise of an uneven number of its members i.e. 3, 5 or 7.  The dates and times of the sessions of the Court shall be fixed by the President. The Court may however choose to hold one or more sessions outside its seat of Court. Where the Court has been convened and it is found that there is no quorum, the President shall adjourn the sitting until there is a quorum. The sitting of the Court shall be public, but the Court may sit in camera at the request of one of the parties or for reasons, which only the Court may determine. See Articles 21 and 22 of the Rules and Articles 26 (1) and 27 of the Protocol.  It is submitted that it is necessary to amend the provisions of Article 14 (2) of the Protocol in order to ensure that two panels of the Court can seat at the same time or seat without the President.
LANGUAGES

Article 87 of the Revised Treaty makes provisions for the official and working languages of the Community.  The Rules of Procedure of the Court provide that the official languages of the Court shall be English, French and Portuguese.  The language of a case shall be chosen by the Applicant, except that where the Defendant is a Member State, the language of the case shall be the official language of that State.  The language of a case shall be used in the written and oral pleadings of the parties, the supporting documents, and in the minutes and decisions of the Court. See Article 25 of the Rules.  

THE JUDGMENT OF THE COURT 

The Court’s deliberations upon what its judgment shall be takes place in a closed session, and only those Judges who were present at the oral proceedings are entitled to take part in the deliberations.  Every Judge taking part in the deliberations shall state his opinion and the reasons for it.  The conclusions reached by the majority of the Judges after final discussion shall determine the decision of the Court. The Judgment of the Court shall be read in open Court and shall state the reasons on which it is based. See Articles 23, 60, 61, and 62 of the Rules and Article 19 of the Protocol.

EXECUTION OF JUDGMENTS
Article 62 of the Rules provides that the Judgment shall be binding from the date of its delivery. Article 22 (3) of the Protocol enjoins all Member States and Institutions of the Community to immediately take all necessary measures to ensure the execution of the decisions of the Court. Finally Article 15 (4) of the Revised Treaty provides that ‘Judgments of the Court of Justice shall be binding on the Member States, the Institutions of the Community and on individuals and corporate bodies’’

It has been observed that the above provisions are not adequate for the enforcement of the decisions of the Court.  More elaborate provisions have been made in the proposed draft supplementary Protocol of the Court.  The proposed new Article 24 reads as follows:

1.
Judgments of the Court that have financial implications for nationals 
of Member States or Member States are binding.

2.
Execution of any Judgment of the Court shall be in the form of a writ 
of execution, which shall be submitted by the Registrar of the Court 
to the relevant Member State for execution according to the rules of 
civil procedure of that Member State.

3.
Upon the verification by the appointed authority of recipient Member 



State that the writ is from the Court, the writ shall be enforced.

4.
All Member States shall determine the competent national authority 
for the purpose of receipt and processing of execution and notify the 
Court accordingly.

5.
The writ of execution issued by the Community Court may be 
suspended only on the authority of a decision of the Community 
Court of Justice.

INTERPRETATION AND APPLICATION OF ECOWAS PROTOCOLS

The Community Court of Justice was established as the principal legal organ of ECOWAS.  The main function of the Court is the interpretation and application of the provisions of the Revised Treaty and the annexed protocols and conventions.

The Treaty defines ‘‘Protocol’’ as an instrument of implementation of the Treaty and having the same legal force as the Treaty.  In discharging this responsibility, the Court is enjoined to ensure the observance of law and of the principles of equity.  As aptly stated in the preamble of the Protocol of the Court (Protocol A/P.I./7/91) ‘‘the essential role of the Community Court of Justice is to ensure the observance of law and justice in the interpretation and application of the Treaty and the Protocols and conventions annexed thereto’’ The Protocol defines Treaty to mean ‘‘The Treaty of the Economic Community of West African States and includes Protocols and conventions annexed thereto’’

PRINCIPLES OF INTERPRETATION OF TREATIES

In international law, there are three basic principles that International Tribunals use in resolving the problems of interpretation of Treaties. The first relates to the actual text of the Treaty and the analysis of the words used.  The second approach looks at the intention of the parties adopting the Treaty while the third deals with the object and purpose of the Treaty.  However any true interpretation of a Treaty in international law will have to take into account all aspects of the Treaty, from the words employed to the intention of the parties and the aims of the Treaty.

Article 31 (1) of the Vienna Convention declares that a Treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the  terms of the Treaty in their context and in the light of its object and purpose. It has often been emphasized that the interpretation of a Treaty must be based above all upon the text of the treaty especially where the words are clear and unambiguous.  In such a situation, the natural and ordinary meaning of the terms of the Treaty must be applied.  The Community Court of Justice applied this principle in the case of OLAJIDE AFOLABI V FEDERAL REPUBLIC OF NIGERIA where it held that the text of Article 9 (3) of the Protocol is clear and unambiguous and applied the provision by holding that only Member States can institute proceedings before it on behalf of their nationals.  The point has therefore been made, that in discharging the responsibility of interpretation and application of the Treaty, Protocols and Conventions of ECOWAS, all the Court has to do where the texts are clear and unambiguous, is to simply apply the text.

COMPETENCE OF THE COURT

Article 15.2 of the Revised Treaty provides that the status, composition, powers, procedure and other issues concerning the Court of Justice shall be as set out in a Protocol relating thereto’  The Protocol of the Court makes provisions for the jurisdiction of  the Court in Articles 9 and 10.  

· The Court is competent to deal with disputes referred to it in accordance with the provisions of Article 76 of the Treaty, by Member States or the Authority when such disputes arise between the Member States or between one or more Member States and the Institutions of the Community on the interpretation or application of the provisions of the Treaty – Article 9. 2. 

· Also, a Member State may on behalf of its nationals institute proceedings against another Member State or Institution of the Community, relating to the interpretation and application of the provisions of the Treaty – Article 9. 3. 

Under Article 10 of the Protocol, the Court may at the request of the Authority, Council, one or more Member States, or the Executive Secretary and any other Institution of the Community, express, in an advisory capacity, a legal opinion on the questions of the Treaty.

ECOWAS PROTOCOLS

Since the primary responsibility of the Community Court of Justice, is the interpretation and application of the Revised Treaty and the annexed Protocols and Conventions, it is necessary to give a brief status Report of these legal instruments. In a Report titled ‘‘ Status of Ratification of the ECOWAS Revised Treaty, Protocols and conventions as at 30th June, 2004’’ presented to the 52nd Session of the Council of Ministers, the Executive Secretary of ECOWAS gave the following details:

1) 
That between 1978 and 31st January 2004, 45 Protocols and Conventions were signed.

2) 
Those as at 30th June, 2004, 36 Protocols and Conventions have entered into force.  They include:

· Protocol A/P1/7/91 on the Community Court of Justice

· Protocol A/P2/8/94 relating  to the Community Parliament 

· Protocol A/P1/12/99 relating to the Mechanism for Conflict Prevention Management Resolution Peacekeeping and Security

· Protocol A/PI/01/03 relating to the Definition of the concept of Product originating from Member States of the Economic Community of West African States (ECOWAS)

· Protocol A/P2/01/03 relating to the application of Compensation Procedures for loss of revenue incurred by ECOWAS Member States as a result of the Trade Liberalization Scheme.

· Protocol A/P1/5/79 relating to free movement of persons, residence and establishment

· Protocol A/SP3/5/81 relating to Mutual Assistance on Defense

· Protocol A/P3/5/82 relating to the definition of Community Citizen

· Supplementary Protocol A/SP2/7/85 on the code of conduct for the implementation of the Protocol on free movement of persons, the right of residence and establishment.

· Supplementary Protocol A/SP1/7/86 on the second phase (right of residence) of the Protocol on free movement of persons the right of residence and establishment

· Supplementary Protocol A/SP2/5/90 on the implementation of the Third Phase (Right of Establishment) of the Protocol on Free Movement of Persons, Right of Residence and Establishment.

3)
That as at 30th June, 2004, 9 Protocols and Conventions are yet to 
enter 
into force. One of these is Protocol A/SPI/12/01 on Democracy 
and Good Governance supplementary to the Protocol relating to the 
mechanism for Conflict Prevention, Management, Resolution, 
Peacekeeping and Security which was signed in Dakar Senegal on 21st 
December, 2001.  It is worthy of note that Article 39 of this Protocol 
provides as follows;


“ Protocol  A/P.I./7/91 adopted in Abuja on 6 July 1991 relating  to 
the Community Court of Justice, shall be reviewed so as to give the 
Court the power to hear inter-alia, cases relating to violations of 
human rights, after all attempts to resolve the matter at the national 
level have failed.”

CONCLUSION

The provisions of Article 9 of the Protocol of the Court raise fundamental issues of access to Court and access to justice.  Under Article 9.2 of the Protocol only Member States, the Authority and the other Institutions of ECOWAS have access to the ECOWAS Court of Justice. Also, under Article 10 of the Treaty only the Authority, the Council, Member States, the Executive Secretary and any other institution of the Community can request the Court for an advisory opinion on questions of the Treaty. Articles 7 (g) and (h) of the  Treaty empower the Authority to refer matters to the Court for adjudication or advisory opinion respectively while Article 10 (h) of the Treaty also empowers the Council to request the Court to give advisory opinion on any legal questions.

Unfortunately, individuals and corporate bodies do not have direct access to the Court. Article 9.3 of the Protocol only provides that a Member State may institute proceedings on behalf of its nationals before the Court on the interpretation and application of the Treaty after attempts to settle the dispute amicably have failed. The lack of direct access to the Court by individuals is a major constraint on the competence of the Court that is capable of incapacitating the Court. It also amounts to a denial of a fundamental right to Community citizens.

It should be noted that since the establishment of the Court, no Member State or Institution of ECOWAS has instituted proceedings before the Court for the interpretation and application of the Treaty or requested for an advisory opinion on any legal questions. The few applications that have been filed before the Court were filed by individuals.  In a landmark case, the ECOWAS Court of Justice in a well considered judgment in OLAJIDE AFOLABI V FEDERAL REPUBLIC OF NIGERIA ECW/CCJ/APP/ 01/03 applied the law in holding that the Applicant does not have direct access to the Court. This case raised a novel issue in the sense that the Applicant is a Nigerian national and it is a legal impossibility for Nigeria to have sued itself on behalf of the citizen.

In the context of ECOWAS Court of Justice and the application of the Revised Treaty there is a basic flaw on the issue of access to Justice. The importance of access to Justice, in any judicial process in the determination of civil rights and obligations cannot be over emphasized. Access to justice is a fundamental concept and its essential elements are: the rule of law, access to Court, effective legal remedy and respect for human rights and fundamental freedoms.  Access to justice, is a human right.  It has been argued that it is indeed the most important right, without which it is not possible to enjoy any other right, be it civil and political or social and economic.

The development of the Community law and the interpretation and application of the ECOWAS Treaty would be a mere illusion if Community citizens, individuals and corporate bodies do not have direct access to the ECOWAS Court of Justice. Without access to the Court there cannot be access to justice.  We must therefore recognize that the right of access to the Court is the keystone in the development of the Community law. The promotion and protection of human rights and fundamental freedoms of Community Citizens cannot be ensured, if right of direct access to the Community Court of Justice is not guaranteed.  A cardinal objective of ECOWAS is the formation of an economic union and a common market.  The ECOWAS Trade liberalization Scheme is an important programme for the realization of the common market. It should however be noted that this scheme and the intended benefits cannot be realized, unless individuals, consumers, manufacturers and corporate bodies that are the prime movers in commercial transactions have direct access to the Court of Justice.

Access to Court is a fundamental issue in the administration of justice and in the rule of law.  There is also, a very strong nexus between access to Court and the regime of Human Rights in any given state.  It is imperative that the ECOWAS Court of Justice must be allowed to perform its judicial functions without interferences. The independence of the Court as guaranteed by Article 15.3 of the Revised Treaty must be respected.  It is generally acknowledged that the Court is the last hope of the common man.  It is only the Court that is independent that can perform this role.  The integrity of a judicial decision depends not only on the legal knowledge of the judge but to a large extent on the independence and fearlessness of the Judge.
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