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THE RIGHT OF CHILDREN TO BE HEARD:
CHILDREN'’S RIGHT TO HAVE THEIR VIEWS TAKEN INTO ACC OUNT
AND TO PARTICIPATE IN LEGAL AND ADMINISTRATIVE PROC EEDINGS

Daniel O’Donnell?
& Senior Child Rights Consultant, UNICEF InnocengisBarch Centre

Summary: This paper addresses the right of children to berchén any judicial or administrative
proceeding affecting them. It introduces the sutipased on examples from the laws and practicég of
countries around the world, shedding further lighta topic covered in the UNICEF Innocenti Research
Centre publicatiomaw Reform and Implementation of the ConventiotherRights of the Chil(2007).

Section 1 analyses the text of article 12.2 inligite of other provisions of the Convention on tights
of the Child and other norms of international humghts law.

Section 2 reviews the legislation of selected coest including laws that establish fixed limits

concerning the age at which a child can or mushdsed in various types of legal and administrative
proceedings (such as child protection proceedifaysjly law proceedings, criminal proceedings in

which the child is a witness). It also addresses Ithat establish other criteria (such as matuaitylity

to understand, risk of adverse psychological camseces) for such purposes.

Section 3 explores the reasons that underlie theriersuch as age limits used in different legatesms
for determining when a child will be heard in legaladministrative proceedings.

Section 4 concerns how laws are applied in pradtictfferent legal systems, including the flexityil
of the criteria as applied in practice and the mtxte which the views of children are actually taketo
account.

Section 5 reviews efforts made by selected cowtite make children’s participation in legal and
administrative proceedings child sensitive, suclbyasnaking the courtroom less intimidating, barring
repeated interrogation on sensitive subjects atadbkshing new modalities of cross-examination.

Section 6 reviews the advances made in some cesritrirecognizing children’s right to legal sergice
and legal representation. This is vitally importamenabling them to exercise the right to be hesdl
to have their views taken into account in legal addhinistrative proceedings.

Section 7 contains findings and recommendations.

This paper is addressed primarily to child righdvacates, researchers, legal practitioners and othe
professionals working in the area of children anel law. Further research is needed document good
practices and to complement this introductory, glaverview with studies focusing in more detail on
different regions or legal traditions and spedifiges of proceedings.

Keywords: rights to be heard, child participation, legal amdiministrative procedures, judicial or
administrative procedures
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“This is, and has always been, a case about childineir rights and the rights of their parents
and teachers. Yet there has been no one heretbe icourts below to speak on behalf of the
children. No litigation friend has been appointedconsider the rights of the pupils involved
separately from those of the adults. No non-govemtal organization ... has intervened to
argue a case on behalf of children as a whole béli#e has been fought on ground selected by
the adults.”

Baroness Hale iRegina v. Secretary of State for Education and Bympént and others (Respondents)
ex parte Williamson (Appellant) and others
decision of 24 February 2005, United Kingdom, [ZJOOBHL 15, para.71
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1. INTRODUCTION: ARTICLE 12.2 AND INTERNATIONAL
HUMAN RIGHTS LAW

Article 12 of the Convention on the Rights of thieil@:

1. States Parties shall assure to the child whmapsble of forming his or her own views the
right to express those views freely in all mattgifecting the child, the views of the child being
given due weight in accordance with the age andiritabf the child.

2. For this purpose, the child shall in particudar provided the opportunity to be heard in any
judicial and administrative proceedings affectirfte tchild, either directly, or through a

representative or an appropriate body, in a mawrpesistent with the procedural rules of
national law.

The right to express views and to be heard in jabl&End administrative proceedings touches
on many areas of the child’s life: the relationshith parents and family; access to alternative
care for children without a family or home; treatrhef children who become victims of abuse
or exploitation; children having difficulties intsgol; child asylum seekers and children having
a parent who lives in a foreign country; and cl@ifddenied social benefits. Indeed, the right to
be heard in a legal or administrative proceedingnsprinciple, relevant for any child who
believes that his or her rights have been deniadbtated.

This paper grew out of the UNICEF Innocenti Reseaentre’s 2007 publicatidoaw Reform
and Implementation of the Convention on the Rightthe Child which addressed the many
issues concerning legislative reform needed to renufilment of child rights including the
right to be heard. This paper aims to shed furtigdit on the complex issues involved in
implementing the second paragraph of article 12tane when the Committee on the Rights of
the Child is developing a General Comment on &tid. General Comments are an important
tool the Committee uses to guide States partiethercontent of their obligations under the
Convention and on the best ways of fulfilling thefhis paper addresses (1) children’s right to
be heard in proceedings initiated by others thigcafthe child, and (2) the extent to which
States recognize the right of children to take llegéion or invoke an administrative procedure
to protect their rights. It is linked to IRC’'s origg study of the general measures of
implementation of the Convention on the Rightshaf Child (CRC), focusing mainly on 52 of
the countries covered by that studlthough relevant legislation has been consultdtbn
possible, this paper is based mainly on documestergted by the process of reporting to the
Committee.

A small number of rights recognized by the Inteioral Bill of Human Rights are not
reaffirmed as child rights by the Convention on lights of the Child. One of these is the right
to legal personality; another is the right of ascesthe courts or the right to a remedy for the
protection of one’s rights.

The right to a legal personality is recognized bg tniversal Declaration of Human Rights
(Universal Declaration) and the International Cawgtron Civil and Political Rights (Covenant)
in identical terms: “Everyone shall have the rightecognition everywhere as a person before
the law.”

! The overall study of implementation of the genenalasures of the CRC covers 62 countries. The ééovm
research considers 52 of these.
2 Article 6 of the Universal Declaration and artidlé of the Covenant.
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The right of access to the courts or to a remedyfotection of one’s rights is recognized by
articles 7, 8 and 10 of the Universal Declaratiod hy articles 2.3, 14 and 26 of the Covenant.
Article 7 of the Universal Declaration states: “Adte equal before the law and are entitled
without any discrimination to equal protection bétlaw...” Article 8 provides: “Everyone has
the right to an effective remedy by the competeatiomal tribunals for acts violating the
fundamental rights granted him by the constitutiorby law.” Article 10 states: “Everyone is
entitled in full equality to a fair and public h&ay by an independent and impartial tribunal, in
the determination of his rights and obligations...”

Article 2.3 of the Covenant provides:

Each State Party to the present Covenant undert@eEo ensure that any person whose rights
or freedoms as herein recognized are violated slaak an effective remedy ... [and] that any
person claiming such a remedy shall have his tiigateto determined by competent judicial,

administrative... [or] other competent authoritgyided for by the legal system of the State...

The right to equal protection of law in article a6d article 14.1 of the Covenant provides in
part:

All persons shall be equal before the courts aitdirtals. In the determination of ... his rights
and obligations in a suit at law, everyone shallebétled to a fair and public hearing by a
competent, independent and impartial tribunal distadd by law.

These rights are closely related. The term ‘legabpnality’ means the person is the subject of
legally recognized rights and obligations. In gahebeing the subject of rights also means
having the capacity to exercise and defend themenveppropriate, in legal proceedings.

There is little jurisprudence on the right to ‘I€garsonality’ in international human rights law,
perhaps because the very purpose of internatiamahkh rights instruments is to recognize the
person as subject of the basic rights they conbdost discussion of legal personality concerns
entities other than individual human beings, sushcarporations, trade unions, religions or
indigenous communitiesThe right does seem to have some specific cortientever; namely,
the capacity to perform formal legal acts such aking a contract or will, witnessing a legal
document or making a legal complaint. The righbitth registration and the right to identity, in
particular the right to family ties, may be cons@trelated to the right to legal personality.

All legal systems recognize, however, that certesttegories of persons lack capacity to
exercise their rights personally. This issue iseeigly relevant where children are concerned
because the lack of legal capacity is the essehtteeaoncept of minority. For this reason, it
may not be surprising that these two rights were incorporated — at least not in easily
recognizable form — into the Convention. Rathenthanply reaffirm these rights, the drafters
made an effort to identify the aspects of them hoctv children are entitled, notwithstanding
their status as minors.

® The exception is the debate on whether or in winatimstances the human foetus has legal perspnalit

* The right to birth registration and the right ¢ ntity, a composite right, are recognized by ki@ and 8 of
the CRC; the generic rights of the child and fantdyprotection are recognized by articles 23 andPthe
Covenant, and the right of the family to protectislso recognized by article 16 of the UniveBactlaration.
The Human Rights Committee recognized the link ketwbirth registration and the child’s right to deg
personality in its General Comment No. 17 on ati2d of the Covenant, adopted in 1989 (para. 7R In
decision under the Optional Protocol, the Committieeided that a State had violated the right talleg
personality of a child by failing to duly recogniber true family ties (Ménaco de Gallicchio c. Angjea,
Communication No. 400/1990, decision of 3 April §9fara. 10.5).
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Article 12.2 may have been intended, in effectagmrtial substitute for the right to a remedy
and to equal protection of law. Two other provisi@i the CRC recognize specific dimensions
of the right to participate in legal proceedingdicte 9.1, which recognizes the right of the
child to be heard in legal or administrative pratirgs that may result in separation from his or
her family, and article 37(d), which recognizes tight of any child deprived of liberty to
challenge the legality of this measure before artcou other competent, independent and
impartial authority?

The content of these rights as recognized by th€ GRiarrower than the content of the right to
legal personality and right of access to the cégts to a remedy as recognized by the
International Bill of Right$.

One of the most important differences is that reitirticle 12.2 nor any other provision of the
CRC except article 37(d) recognizes expressly itite of children to initiate legal action. This
does not necessarily mean that children do not hageright. Children may enjoy the right,
even though it is not recognized expressly by tR&€Cas subjects of rights recognized by other
international instruments or by national law. Mo$tthe States parties to the CRC are also
parties to the CovenahtA State is not relieved of the obligation to restpthe norm that
requires more protection just because one instruifseich as the CRC) does not recognize a
right that is recognized by another treaty or bgtemary international law, or recognizes it to a
lesser exterft. The Human Rights Committee has declared thatisiview, “children benefit
from all of the civil rights enunciated in the Conat...” It has pointed out the importance of
providing children with remedies that take accaifrtheir special needs.

The right of access to the courts or the right teraedy also may be considered implicit in the
CRC, as a measure that is necessary to effectiugdyantee the other rights contained in it.
Indeed, this is the conclusion reached by the Cdteenion the Rights of the Child after a
decade of reviewing the efforts made by Statesmplament the CRC: “For rights to have
meaning effective remedies must be available toessdviolations,” the Committee observed,
adding that the obligation to provide a remedyrists view, “implicit in the Convention®

Since “Children’s special and dependent statusteseeeal difficulties for them in pursuing
remedies for breaches of their rights,” the Conamittontinued, “States need to give particular
attention to ensuring that there are effectiveldebénsitive procedures available to children and
their representatives® This conclusion echoes the last clause of arfi®l® and recognizes

® The latter reaffirms the right recognized by aeti@.4 of the Covenant.
® This term refers to the Universal Declaration afnfthn Rights and the two human rights treaties @dojt
1966, the International Covenant on Civil and Rt Rights and the International Covenant on Ecuicp
Social and Cultural Rights.
" There are 192 parties to the CRC and 160 paditisig Covenant, according to the website of thic@ff the
UN High Commissioner for Human Rights (OHCHR) <wwvchr.org> as of 24 September 2007.
8 This general principle of international human tighaw is recognized expressly by article 41 of @RC.
Many human rights experts believe that, over tkalscades since it was adopted, the Universal Bea has
become legally binding customary international |&ee e.g. Sohn, Louis B., ‘The New Internationalvia
Protection of the rights of individuals rather thstates’,American University Law Reviewol. 32, No. 1,
1982, p. 17.
° General Comment No. 17, op. cit., para. 2; Ger@osment No. 31, para. 15 (“... States Parties mstire
that individuals also have accessible and effeatdreedies to vindicate their rights. Such remediesuld be
appropriately adapted so as to take account ddpbeial vulnerability of certain categories of persincluding
in particular children”).
1(1’ General Comment No. 5, 2003, para. 24, availatileeawebsite of the OHCHR, op. cit.

Ibid.
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implicitly that, in some circumstances, childrerckathe capacity to exercise this right

personally. Therefore it is legitimate to requitett it be exercised on their behalf by a
representative of the child. That is why this watkipaper reviews not only the right of

children to be heard in proceedings initiated dyecd that affect them, but also the extent to
which States recognize the right of children toetdégal action or invoke an administrative
procedure for protection of their rights and instse

1.1 Views, testimony, participation and the languag of article 12.2

Article 12.2 does not refer to the right of childre ‘participate’ in legal and administrative
proceedings, but only to their right to expressrtiiews and have them taken into account. In
most legal proceedings, the views of persons whticzate in them are largely irrelevant;
what is relevant is their knowledge of the factsligpute.

The inclusion of the right to be heard and to hame’s views taken into account in legal and
administrative proceedings in an article recogmjimese rights in broader terms suggests that
this limitation on the scope of article 12.2 is retcidental and cannot be ignored or
overlooked. The only possible conclusion is thétkr 12.2 does not recognize the ‘right’ to be
heard as a witness — that is, to testify. This fpoinst be borne in mind in discussions of the
‘participation’ of children in legal and administikee proceedings.

The use of the term ‘views’ in the second paragm@ipdticle 12 makes this right more relevant
to certain kinds of legal and administrative pratiegs than others. In family law proceedings
concerning issues such as custody or visitatiod,improceedings concerning alternative care,
the views of the child — and hence article 12.2e-taghly relevant. The child’s views also are
relevant and should be taken into account in prioge concerning name, nationality and
other aspects of the right to identity.

In contrast, when a child is the victim of a criroe witness to a crime, his or her views
concerning the issues before the court are alnmisely irrelevant? What is relevant are the
child’s views concerning the modalities of his @r Iparticipation in the trial, which should be
heard and taken into account. And when the perpetaamits responsibility or is convicted —
with or without the child’s participation as witrees- the views of a child victim on the
measures that should be imposed on the offendetdbe heard and taken into account.

Although article 12.2 does not recognize a ‘right’ children to be witnesses, the use of
testimony and other evidence received from childseessential to efforts to combat the many
kinds of exploitation, abuse and other violatiofgHild rights prohibited by the CRC. In this

sense, it is possible to infer a duty on the parthe State to facilitate the participation of
children as witnesses in legal investigations adgedings concerning such matters.

To the extent that children may be allowed, invitecdven summoned to testify, the modalities
of their participation must be consistent with thwole range of rights and principles
recognized by the Convention and other pertinetdrivational standards. This includes the

12 Section 14 of the Criminal Justice (Scotland) 2003, which allows an alleged victim to make a tiic
statement’ about how she or he has been affectethéyoffence before sentencing, appears to be e rar
exception, but it applies only to children over thge of 14. The statements are made in writing @md
evaluation suggests that, while writing them ofters therapeutic value, there is little evidence thay have
any impact on the proceeding or the offen@nokes, Derek and Steve KirkwodWill the Victim Statement
Scheme Secure Greater Participation for Victimghien Criminal Justice Process?’, available at thbsite of

CJ Scotland, <www.cjscotland.org.uk/index.php/dsoal/dynamic_page/?id=64>.
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Optional Protocol on the sale of children, childgiitution and child pornograpﬁf/.They must
be, in the words of the Committee on the Rightghef Child, “child-sensitive* For these
reasons, this study covers the issue of the paation of children in legal and administrative
proceedings as witnesses.

The General Comment of the Committee on the Rightee Child cited above recognizes that
access to other “independent complaints mechanisasd can be effective means for
protecting the rights of children. This appearsréfer mainly to statutory bodies such as
children’s ombudspersons, children’s commissiomerd human rights commissiottsTo the
extent that they have procedures for receiving examining complaints from children, they
might be considered an informal, quasi-administeatproceeding. An analysis of such
procedures is beyond the scope of this stldy.

This participation of children in proceedings invialy their own alleged participation in an
offence is not addressed here.

13 Article 8 of this Protocol recognizes “the vulnieitiy of child victims and adapting proceduresézognize
their special needs, including their special neeiwitnesses.” Also of particular relevance are the
comprehensive Guidelines on Justice in Mattersluing Child Victims and Witnesses of Crime adoptad
the UN Economic and Social Council in 2005 (Re€5720)
<www.un.org/docs/ecosoc/documents/2005/resolutiResdlution%202005-20.pdf>.

4 General Comment No. 5, op. cit., para. 24.

13 |bid.

% |RC has published three studies on ombudsmentitdren and another is now underway as part of FRC’
research on General Measures of ImplementatiohefORC. Flekkay, Malfrid Grudeéd Voice for Children:
Speaking out as their ombudsmdessica Kingsley, London, 199tnocenti DigestNo. 1, Ombudswork for
Children, 1997;Innocenti DigestNo. 8, Independent Institutions Protecting Children’s Riyt2001.
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2. AGE LIMITS AND OTHER CRITERIA: AN OVERVIEW OF
LEGISLATION

2.1 General

Much legislation concerning the right of childrem be heard in legal and administrative
proceedings concerns specific types of proceedingsihere are also laws that regulate this
right in broader terms.

The right in the constitution

A few countries have incorporated the right to bard into their constitutions. Ecuador’s 1998
Constitution contains extensive references to idjets of children, including the “right to be
consulted in matters affecting thefd.In 1995, the Constitution of Finland was amendgthie
addition of a sentence providing: “Children shalltbeated equally and as individuals and they
shall be allowed to influence matters pertaininghemselves to a degree corresponding to their
level of development®

The Polish Constitution of 1997 provides: “Orgafigwoblic authority and persons responsible
for children, in the course of establishing thehtggof a child, shall consider and, insofar as
possible, give priority to the views of the chifd.’A 1999 report by Poland to the Committee
on the Rights of the Child indicates that this &plto the right to be heard in legal and
administrative proceedings, but also recognizes$ tindinary legislation gives courts broad
discretion to limit or bar the participation of khivithesses in various kinds of proceedifs.

The South African Constitution of 1996 does notogrize this right as such, but does
recognize the right “to have a legal practitionssigned to the child by the state, and at state
expensze, in civil proceedings affecting the chiifd,substantial injustice would otherwise
result.”**

The right in children’s codes and laws

Most norms recognizing the right to be heard inalegnd/or administrative proceedings in
broad, general terms are found in children’s coolesomprehensive laws on children. The
Organic Law on the Protection of Children adoptgdpain in 1996 provides in part:

The minor has the right to be heard ... in any adstiaiive or judicial proceedings in which
[she/he] is directly involved and which may leadadalecision that will affect his personal,
family or social spher%z.

7 Article 49, “.. El Estado les asegurara y garantizara el dereclaoser consultados en los asuntos que les
afecten”, available at the website of Georgetowivehsity
<pdba.georgetown.edu/Constitutions/Ecuador/ecudar®l> (articles 47 to 52 concern the rights afdsien).
18 Constitution of Finland, chapter 2 — Basic rightsl liberties, section 6 — Equality, para. 2 (7924).

19 Article 72.3.

20 second Report of Poland, CRC/C/70/Add.12, 199€x.(89.

2L Article 28.1(h), cited inLaw Reform and Implementation of the ConventiorthenRights of the Childnnocenti
Research Centre, 2007.

2 Article 9.1, Law No. 1 of 1996, available at thehbsite of the Ministry of the Presidency
<www.boe.es/g/es/bases_datos/doc.php?colecciomexi@ad=1996/01069> (“El menor tiene derecho a ser
oido, tanto en el &mbito familiar como en cualgpiercedimiento administrativo o judicial en quetest
directamente implicado y que conduzca a una decigi@ afecte a su esfera personal, familiar o Bpcia
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This law further provides that the hearing shalcbasistent with the level of development and
circumstances of the child, while safeguardingdriser right to privacy? It also recognizes
the child’s right to be heard personally or to cb®abis or her representative, when the child has
sufficient understandingjuicio).?* The views of a child who does not have sufficient
understanding may be presented by the child’s pareguardian, unless they are parties to the
proceeding or have interests that may diverge fitmwse of the child. In that case a person who
enjoys the confidence of the child or a profesdiabe to present the child’s views objectively
shall aségume this rof.If a child’s request to be heard is denied, thesoas must be stated in
writing.

The Child Protection Code adopted by Tunisia in5Lpfbvides another example:

The present code guarantees the right of the thifdeely express his opinions which shall be
taken into consideration in accordance with his age degree of maturity and, to this end, the
child shall be given a special opportunity to esgréis opinions and be heard in all judicial
proceedings, and social and educational measuregung his situatioft.

The Romanian law on the promotion and protectiorihef rights of the child provides that
children over the age of 10 must be heard in aggller administrative proceeding involving
them. It adds that younger children may be heafdtié competent authority deems it
necessary, in order to solve the ca&Serhe opinions of the child must be taken into actdn
accordance with his or her age and maturity, amdripht to be heard entails the right to
information about the consequences of any decigianhan authority may take as well as the
consequences of any statement the child may AidReasons must be given for any decision
to deny a child’s request to be hedtd.

The Children Act 2005 of South Africa contains gaVverovisions concerning the right of
children to be heardf. Section 10 provides in general terms that “Evémjdcthat is of such an
age, maturity and stage of development as to leetalparticipate in any matter concerning that
child has the right to participate in an appropriatly and views expressed by the child must be
given due consideration® Section 14 provides that “Every child has the trighbring, and to

be assisted in bringing, a matter to a court, giedithat matter falls within the jurisdiction of
that court.” Section 53 also recognizes, in gen&rahs, the standing of children to bring
matters affecting them to the children’s court. @tlprovisions of the Act indicate that in

% bid. (“En los procedimientos judiciales, las camgrencias del menor se realizaran de forma adecuad
situacion y al desarrollo evolutivo de éste, cudiade preservar su intimidad”).

24 bid., para. 2.

% |bid.

%6 |pid., para. 3.

27 Article 10, Act No. 95-92 of 9 November 1995, diten Second Report of Tunisia, CRC/C/83/Add.1, 1999
para. 149 (“Le présent code garantit a I'enfamirtgt d'exprimer librement ses opinions qui doivétre prises
en considération conformément a son age et a sgré dke maturité, a cette fin sera donnée a l'eniast
occasion spéciale pour exprimer ses opinions etétouté dans toutes les procédures judiciaires ehesures
sociales et scolaires concernant sa situation”).

28 Law 272/2004, article 24(1); see also article 225(

2 |bid., article 24(4) and (3), respectively.

% Ibid., article 24(5).

31 Selected sections of the Act came into force darluary 2007: they include sections 10 and 14 aitehis
paragraph, but not sections 53, 58 and 59, whichriw yet entered into force at this writing. Semeyally
Reforming Child Law in South Africa: Budgeting aingplementation planninginnocenti Research Centre,
2007.

%2 This provision of the Act entered into force ir0Z0
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specific kinds of proceedings the right of childterbring an action or be heard is discretional
with the court. The right of children to be notdief proceedings that concern them before the
children’s court and to produce evidence in sudtgedings also is recogniz&d.

Most countries of Latin America have adopted cleifds codes, and most such codes recognize
the rights of children to be heard in legal andldministrative proceedings in broad, general
terms. The Colombian children’s code, adopted dalys after the CRC, recognizes the right of
every child “to be heard in every judicial or admtrative proceeding that may affect him,
directly or through a representative, in accordanite the laws in force™

The Costa Rican children’s code also recognizesrtght in broad, general terrfisThe right

to be heard in person and to have one’s views takemaccount in all legal or administrative
proceedings under the code, and the right to aggalegal or administrative decision taken in
their regard, also are recognized specifically expressly’® Only children over the age of 15
have standing to be parties to legal actions utidecode, however.

The Nicaraguan children’s code recognizes the hiight to participate in legal proceedings
as a corollary of the child’s status as a subjécights>® This code not only recognizes this
right in terms substantially identical to thoseagficle 12.2 of the CRC but also provides that
the failure to respect this right nullifies everiyidp done during a proceedify.

The Statute of the Child and Adolescent adopte@&tayil in 1990 recognizes the right of any
child®® having an interest in a legal matter being adéxssnder the statute to intervene
through an attorney, and the right to free legaisaance for this purpo$é.

The Ecuadorian children’s code of 2002 recogniregeineral terms the right of children to be
heard and to have their opinion taken into accémriall matters affecting then®® It also
contains an interesting safeguard against abusieedbest interests’ principle. It states in part
that the best interests principle “may not be irek.. without previously listening to the

3 Sections 58 and 59.

3 Article 10, Cédigo del Menor, Decree No. 2737 df\lovember 1989.

% Article 14(b) of the Cédigo de la Nifiez y la Adstencia, Law No. 7.739 of 1998 (“Las personas nesde
edad tendran derecho a la libertad. Este dereampremde la posibilidad de ... b. Expresar su opiniomron
las limitaciones de la ley, en todos los procesdiciales y administrativos que puedan afectardemschos”).
See also article 107.

% Article 105 (“Las personas menores de edad tengadticipacion directa en los procesos y procedito®
establecidos en este Cddigo y se escuchara swog@hrespecto. La autoridad judicial o administeasiempre
tomara en cuenta la madurez emocional para detarm@mo recibira la opinién”) and 107.

37 Article 108(a).

3 Article 3 of the Cédigo de la Nifiez y la Adolescien Law No. 287 of 1998 (“Toda nifia, nifio y adoksste
es sujeto social y de Derecho, y por lo tanto tigrecho a participar activamente en todas lasasstie la vida
social y juridica, sin mas limitaciones que lagklgcidas por las Leyes”).

%9 Article 17 (“Las nifias, nifios y adolescentes tiederecho a ser escuchados en todo procedimietitigilio
administrativo, que afecte sus derechos, libertadegarantias, ya sea personalmente, por medio de un
representante legal o de la autoridad competente,cansonancia con las normas de procedimiento
correspondientes segun sea el caso y en funcitnediad y madurez”).

“0 Although most Latin American codes distinguishvien children and adolescents, and apply to baotless
otherwise indicated this study uses the term dioilcefer generally to persons under the age oft8,the term
adolescent to refer to children over a certain ayg@articular when referring to legislation thatablishes an
age limit for this purpose.

*L Article 206.

“2 Article 60, Cédigo de la Nifiez y Adolescencia, LAw. 100-2002 (“Los nifios, nifias y adolescentasetie
derecho a ser consultados en todos los asuntdegjaéecten. Esta opinidon se tendra en cuenta medida de
su edad y madurez”).
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opinion of any child who is able to express offeSome other codes also provide that the
child’s views must be taken into account in detaing what is in his or her best interests, a
key consideration in many legal and administragixeceeding$?

The Guatemalan children’s code recognizes the rmghthildren to be heard in their own
language in all stages of judicial proceedings ases concerning violations or the threat of
violations of their rights. It also recognizes they of the court to take into account the child’s
“opinion and version [of the facts}”

The Child Care and Protection Act adopted by Jami&i004 does not recognize the right of
children to be heard in legal and administrativecpedings as such. But it does recognize this
as a principle that shall be taken into accourti@rpreting and administering the A&tA law

on the rights of children adopted by Mexico in 20@@vides vaguely that “The right [of
children] to express their opinion implies thatithéews be heard in ... matters affecting them
and the content of decisions concerning th&m.”

Some children’s codes establish specialized cduating broad competence over matters
concerning children. In Paraguay, for example, spieed children’s courts have competence
over cases concerning paternity, guardianship, tea@mce, custody, foster care, adoption,
child abuse, child labour, issues concerning heatith education, and the protection of child
rights in general® Children have the right to bring matters befoiie tourt, and the presiding
judge has an obligation to listen to the child eaned, in accordance with the age and maturity
of the child, before resolving any matter before ¢ourt!°

Amendments of legal codes to conform with article22

Other countries have amended their civil, familggadural or judicial codes in order to bring
them into greater conformity with article 12.2. @hile, for example, a new law establishing
family courts aims to guarantee the “full and efifiex enjoyment of their rights” to all children.
It adds that “The best interests of the child aisdoh her right to be heard are guiding principles
that the family court judge must always treat gwiacipal consideration in the resolution of
matters before him or her®

The Public Administration Act of Norway was amended®004>* Children who are parties to
administrative proceedings are still represented pgrent or guardian. But a child who is party
to a case and is capable of forming opinions mogt Ine given an opportunity to express his or

3 bid., article 11 (“El interés superior del nifi® @n principio de interpretacién de la presente INadie podra
invocarlo contra norma expresa y sin escuchar gneente la opinion del nifio, nifia o adolescenteluorado,
gue esté en condiciones de expresarla”).

4 See, for example, article 3 of the Cédigo de Iaeiy la Adolescencia of Paraguay Law No. 1.68R08f1;
section 2(2)(g) of the Child Care and Protection Wo. 11 2004, Jamaica.

5 Articles 119(a) and 123(b).

“% Article 2(3)(d).

“" Article 41A (“El derecho a expresar opinién impligae se les tome su parecer respecto de: A. Laogassu
que los afecten y el contenido de las resolucigneses conciernen”).

“8 Articles 119(a), 123(b) and 161.

“9 Article 167 (“El Juez, para resolver las cuestmmescuchara previamente la opinién del nifio oesdehte en
funcién de su edad y grado de madurez”).

%0 Article 16 of Law No. 19.968 of 2005. Article 1¥guides, however, that all persons under the age3afhall
be represented by an attorney who shall act asliguead litem.

*1 Third Report of Norway, CRC/C/129/Add.1, 2003, a83, and Written Replies to the Committee, 2Q05,
13.
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her views, and those views must be taken into adcaccording to the age and maturity of the
child.>? Administrative proceedings are normally writtenwtever, and the decision to hear any
party in person is discretiona?y Moreover, only children over the age of 15 hawe rilght to

be informed personally by the administrative bodyirdormation in its possession that is

relevant to the matter under considerafibn.

In Belgium, the chapter of the Judicial Code contey evidence was amended in 1994 with
the addition of a new article on the testimony lufdren. It provides that only children over the
age of 15 may give sworn testimony. But youngeldcéin capable of discernment can be heard
by the court or by a person designated by the ceiihter at their request or at the initiative of
the presiding judge. If the judge takes the init@ta child under the age of 15 may refuse to
participate; if the child requests to be heard,rdgpiest can only be denied on ground of lack of
discernment, and the reasons for the decision brustated in writing. The statement of a child
is taken behind closed doors, and the parties @rentitled to a copy of the records. The court
has discretion to appoint someone to assist the dhiing such a hearimg.The Committee on
the Rights of the Child expressed concern aboud#dgree to which the right to be heard is
discretionary’®

2.2  Proceedings concerning child protection and ddren in care

Much of the law regulating the right of children be heard in legal and administrative
proceedings refers to specific types of proceedifygeceedings concerning child protection
and children in care are among those in which tiikl’s views and right to be heard are of
particular importance.

In Denmark, the Social Services Act was amende2D08 to provide that all children must be
heard in matters concerning special support todadml, unless hearing the child would be
contrary to his or her interests, considering theire of the case and the maturity of the cHild.
‘Special support’ includes placement in care ad agfinancial and other non-residential forms
of assistance. The parent or guardian cannot oghesaterview of the child®

In 2004 Norway amended several laws to bring thatm greater compliance with article 12.2.
The Child Welfare Law, as amended, provides in:part

A child who has reached the age of 7, and a yousb#d who is able to form his own
viewpoints, shall be informed and given the oppaitiuto state his/her opinion before a
decision is made in the matter which affects hirhar. The child’s opinion shall have weight in
accordance with the child’s age and matutity.

°2 Third Report of Norway, paras 84-85; section 1Theflaw as amended, available at the websiteefalv
faculty of Oslo University, <www.ub.uio.no/ujur/uidata/lov-19670210-000-eng.pdf>.
%3 |bid., section 11(d).
** |bid., section 17.
% Article 931. Text available at the website of tale University project Representing Children Waride,
<www.law.yale.edu/rcw/rcw/jurisdictions/eurow/belgi/belg_cod_jud.htm>.
°6 Concluding Observations, CRC/C/15/Add.178, 20G2ap21.
z; Third Report of Denmark, CRC/C/129/Add.3, 2003ap4d 02.
Ibid.
%9 Section 6-3, available at the Representing Chiltkorldwide website,
<www.law.yale.edu/rcw/rcw/jurisdictions/euron/nomfontpage.htm#_edn13> accessed 3 March 2009.
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A child may appear as a party in a case if he erhads reached the age of 15 and understands
the issues at stake, and younger children maydugnized as a party in special ca¥es.

In Iceland, the Child Welfare Act was amended i®89The law now recognizes in general
terms the right of children to be heard and theg @fitdecision-makers to take their views into
account in accordance with the child’'s age and ntgtuand an unqualified duty to give
children an opportunity to be heard from the agédfears? In 2002, the Act was replaced by
the Child Protection Act, which retains the ageitiof 12 years. The new Act also gives
children aged 15 or older the right to be hearglacement proceedings even if the parents
consent to placement, and to appeal or challeng@peal a decision ordering placem&nt

the beginning of proceedings the authorities mueterinine whether the child should be
represented by an independent spokespé&fson.

In Finland, the right of children to be heard waersgthened by the adoption of the Act on the
Status and Rights of Social Welfare Clients, in@0A child who has reached 12 years of age
must be given an opportunity to be heard when @etdsare made concerning placement, and
the views of children who are younger than that thalso be considered, in so far as it is
possible considering the child’s age and the le¥diis or her developmefit.Indeed, when a
child aged 12 years or older is placed without ¢besent of the parents or guardians, the
placement is conditional upon the child’s congént.

In Sweden, children aged 15 or over were entittedgdpear in cases arising under the Social
Services Act and the Care of Young Persons (Spébsaisures) Act. Granting a hearing to

children under this age was discretiondryn 1998, the Social Services Act was amended to
eliminate this age limit. The law now emphasizes duty of the authorities to determine the

views of all children, regardless of age. Whereywoung children are concerned, a social

worker attempts to determine their views by intewing persons close to the chifd.

In Belgium, the law on child protection was amended994 to recognize the duty of courts to
hear children over the age of 12 in child protectipoceeding®® A decree adopted by the
French Community (the French-speaking CommunityBefgium) in 1991 provides more
generally that children must be heard in such mdres unless they are too young to be
heard’ If a decision is taken without hearing the chtlie reason must be stated in writfg.
In the German-speaking community, a decree addpt&895 recognizes the right of children

% pid., Summary and Analysis.

%1 Second Report of Iceland, CRC/C/83/Add.5, 2008aph25, citing section 43(a).

%2 Articles 25, 27 and 34, available at the websitthe Ministry of Social Affairs,
<eng.felagsmalaraduneyti.is/legislation/nr/351xemsed 17 July 2008.

53 |bid., article 46.

% Third Report of Finland, CRC/C/129/Add.5, 2003g=a8 and 142.

% |bid., para. 118.

% |bid., para. 44.

7 Second Report of Sweden, CRC/C/65/Add.3, 199, 4.

% Third Report of Sweden, CRC/C/125/Add.1, 2002apae4.

% Second Report of Belgium, CRC/C/83/Add.2, 1999ap6&1.

0 Article 6. (The decree is available at the websitehe European Training Centre for the Struggjeimst
Violence <www.joconda-aigs.be/Joconda/Valise%20gedeue/moniteur_belge/4_mars_1991.htm>, accessed
17 July 2008.)

" The decree also provides that children age 14oket must consent to measures taken concernimg, ted
children in institutional care may not be transferrwithout their consent, except for medical orusitg
reasons; ibid., articles 7 and 15.
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aged 12 and over to be heard in child protectiatgedings, except in special circumstances,
and the child’s right to be accompanied by a petfdris or her choicé&

In the United Kingdom the Children Act 2004 prosdéat local authorities must “in so far as
is reasonably practicable and consistent with thi&l's welfare” ascertain the views of the
child and give due consideration to them beforeemeining what services (including

placement) the child requirés.

In Quebec (Canada), the Youth Protection Act reizegnin general terms the right of children
to be heard “at the appropriate time during therirgntion.” It also provides specifically that
the child shall be consulted before placement siefioor residential care “if he is capable of
understanding™

In Japan, amendments to the Child Welfare Law miad&997 impose on the competent
administrative bodies a duty to hear the opiniortha&f child before authorizing institutional
placement? If the child or his guardian does not agree, tharity must consult a council of
medical and legal experts.

In the Czech Republic, legislation adopted in 1888gnizes the child’s right to speak with a
social worker in private and to have his/her opisidaken into account in considering any
measures that might be imposed, as well as the¢ taglcontact social workers without the
knowledge of their parent§ This development was welcomed by the CommittetherRights

of the Child?®

In Slovenia children aged 15 and older have thatrig initiate legal action to terminate

parental authority if they believe that statutorpunds for removing children from parental

care exist. In Russia children over the age of a4 take legal action to seek protection from
their parents or other persons exercising parenigiority®® In Tunisia, children over the age

of discretion (13 years) may take action in “mattef special urgency and in the case of
danger at home®*

The Colombian children’s code provides that chitdirevolved in child protection proceedings
must be interviewed by the competent authority fEefmy decision is takéA.The Paraguayan

2 Second Report of Belgium, op. cit., paras 224, @0dg the decree of 20 March 1995.

”® Section 53 amending sections 17 and 47 of thed@hil Act 1989, available at the website of the Ol
Archives’ Office of Public Sector Information <wwepsi.gov.uk/acts/acts2004/20040031.htm>.

4 Article 2.4, Youth Protection Act. (In Canada, miesjislation regarding the participation of chédrin civil
proceedings is provincial or territorial, not fedey

S Ibid., article 7.

8 Second Report of Japan, CRC/C/104/Add.2, 2004k, i&5(a).

" bid., para. 125(b).

8 Second Report of the Czech Republic, CRC/C/83/#d2000, paras 73 and 89, citing section 8 of the L
on Social and Legal Protection of Children No. 3890 Coll.

9 Concluding Observations, CRC/C/15/Add.201, 20@8ap36.

8 Article 64, Non-Litigious Civil Procedure Act; Second Reporttbé Russian Federation, CRC/C/65/Add.5,
1998, para.71(0). Younger children can of courséem@omplaints of abuse to the competent adminiggrat
authorities. Ibid. See also Second Report of Ulera@RC/C/70/Add.11, 1999, paras 190 and 191, citireg
Marriage and Family Code.

81 Second Report of Tunisia, op. cit., para.146ngitarticle 19, para. 1 of the Code for Civil andn@oercial
Procedure.

82 Article 38. (The competent authority is the ‘Defende Familia’, an attorney employed by the nati@mild
welfare agency who has very broad statutory powarticle 277-278. The administrative decision miost
confirmed by a judge only if the parents objeche thild’s agreement is immaterial; article 61.)

12



children’s code provides that children may askabéhorities to begin protection proceedings,
and they have the right to be heard in them “witk grocess® The children’s code of Costa
Rica provides that children must be informed of tMsahappening, and their views must be
heard when they are removed from their home ampdgary preventive measuite.

The Brazilian children’s statute provides that dieh and adolescents shall be heard and their
opinions taken into account in proceedings conograidoption and other forms of alternative
care®® The Bolivian children’s code contains a similapyision, and it also provides that
temporary placement with a substitute famdydrdg cannot be revoked without first hearing
children over the age of 12, and younger childfemppropriat€® The Ecuadorian children’s
code provides that children whose parents have dostody may not be returned to them
without having first been heafd.

Russian and Georgian legislation provides thatdohil over the age of 10 whose parents have
been dggrived of custody cannot be returned toctlie of their parents without the child’s
consent.

In Italy, children over the age of 12 must be hdzefbre foster placement is approVédourts
are not required to listen to children before ortgother forms of placement, but some judges
have adopted this practice.

Nigeria was one of the first African countries opt a comprehensive law on the right of
children based on the CRE.It does not recognize the ri%ht of children to teard in
proceedings concerning removal of children fromirthemes’* Children subject to care or
supervision orders may, however, move to have tterdifted or modified®

Some European countries have a policy that remo¥athildren from their family and
placement in care should be based on consent, wepessible. When the child is young the
consent of the parents is material, but when afriicare older their own consent is solicited.
The Youth Care Act of the Netherlands, for exampleyides that the consent of both the child
and parents is required for voluntary placememthiifiren aged 12 to 18.Consent of the child
alone is required for children aged 16 to 18.

The consent of children over the age of 14 is ndymaquired for placement in Romania; if
the child does not consent, a placement may onlgrbered by a court and only if it finds

8 Articles 74 and 78, respectively (lit: proceedifigsthe suspension or terminationpztria potestadparental
authority).
84 Article 35; see also article 133.
8 Article 28, section 1 of the Estatuto da CriancAdplescente; see also article 168. (The termdeain’ for
purposes of this law refers to persons under tkecfd2, and the term ‘adolescent’, to those betvibe age of
12 and 18.)
8¢ Child and Adolescent Code, 1999, articles 38.148hd
% Article 117.
8 nitial Report of Georgia, CRC/C/41/Add.4/Rev.B98, para. 66; Second Report of Russian Federatjmn,
cit., para. 90.
8 Second Report of Italy, CRC/C/70/Add.13, 2000 apAri 3.
% |bid., para. 111.
91 Act to Provide and Protect the Right of the NigeriChild and Other Related Matters, 2003. It shdgd
noted that state courts apply the Act only if i leen ratified by the state legislature.
%2 |bid., section 14. (The extensive provisions ostdang also make no reference to the views ofctiilel or
gt13is/her right to be heard. Part IX, section 100-124

Ibid.
% Third Report of the Netherlands, CRC/C/NLD/3, 200714.
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strong motives for doing sB.Children over the age of 14 also have the righbring legal
action to challenge placement and are entitledet® legal assistance for this purpdse.

In Spain, the consent of children over the age fisl required for placement in a foster
family.9719\gounger children who have sufficient judgmejnidio) also may make a statement to
the court.

2.3 Family law proceedings

The right of children to be heard and to have thédaws taken into account is of great
importance in proceedings concerning custody, @bntgth non-custodial parents and other
family law matters. Many of the countries covergaliis study have amended their legislation
in this area to ensure greater conformity withcéatil2.2.

The Nicaraguan children’s code contains an excealiy broad provision to the effect that the
mother and father shall take joint decisions reigardhe raising of their children. When they
disagree the matter shall be resolved by the campeburt, taking into account the views of
both parents and the childréhThe Paraguayan code contains a similar provisioaddition

to one recognizing the right of children to be ldeiar custody proceedindS® The children’s
code of Ecuador also recognizes the right of childio be heard in custody proceedings and
estf(l)li)lishes a presumption that the court shouldvwothe views of children over the age of
12.

In Sweden, rules allowing children to express thewes in judicial proceedings involving
custody or access were introduced in 1996, an®@8 They were expanded to administrative
proceedings. In judicial proceedings, the courtraquired to take the child’s wishes into
account in custody and access proceedings, haviagedjard to the child’s age and matutffy.
However, children may testify in court only if tieeare special reasons and it is clear that the
child will not suffer harm as a resdft In most cases a person appointed by the coust tivie
clarify the child’s standpoint and give an accoofit to the court’® In proceedings to enforce
custody or access orders, there is a presumptairthle views of children over the age of 12
should be respected. Enforcement will be ordereadnaty the wishes of the child concerned
only if the court finds it to be necessary for best interests of the chitd® The same applies to
children under the age of 12 if they are considenedure enough for weight to be given to

their views'%®

In Denmark, interviews with children over the adge.® have long been required in custody and
access proceedings, unless the interview is cargldaithout any importance for the decision
of the case” or likely to be detrimental for thél@H®’ In 2002 the law was amended to provide

% Article 53(3) of Law 272/2004 on the protectiordgromotion of the rights of the child.
% |bid., article 57.
2; Second Report of Spain, CRC/C/70/Add.9, 1999, .pt64.
Ibid.
% Article 23.
19 Articles 92 and 93.
191 Article 106.
192 5econd Report of Sweden, op. cit., para. 195.
193 |bid., citing the Code of Parenthood and Guardigns
194 |bid., para. 195; Third Report of Sweden, op, gira. 216.
195 second Report of Sweden, op. cit., para. 196.
108 pid.
97 Third Report of Denmark, op. cit., para. 95,mgtarticle 29 of the Act on Custody and Access.
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that children under the age of 12 also should terviewed in proceedings of this kind “where
the child’s maturity and the general circumstanuiethe case warrant® Article 12.2 of the
CRC was cited as the main reason for this amendtfieimt a report to the CRC Committee,
Denmark commented:

The extent to which the circumstances of the caBeequire hearing of the child may depend
on the complexity of the issues to be decided. #dakill, for example, be able to decide on
more simple issues already at a quite young ag#) as the time when the child has to be
picked up for access, access during holiday pendsaccess on Christmas Eve, but not issues
with more far-reaching consequences, for exampdeqgtestion of whether access should be
cancelled®®

The Committee on the Rights of the Child welcom#t‘increased consideration given to the
views of children in administrative decision-makipgcess, including children under the age
of 12 yearg***

In Finland, a child who has reached 12 years ofragst be given an opportunity to be heard
when decisions are made concerning guardianshégtjng rights and custody. The views of
younger children also must be considered, takibg &tcount the child’s age and the level of
development!? Decisions that do not have the consent of theigsadre reviewed by an
administrative court composed of two judges andeapert. Prior to 1996 only decisions
regarding placement were reviewed, but since tbat gecisions concerning contact with non-
custodial parents are also reviewé&tThe role of the experts is twofold: to hear thécchnd

to interpret the best interests of the chiftl.

In Belgium, the law was amended in 1994 to giveahid capable of forming his or her own
views a right to be heard in any family law prodegdn which he or she is involved, without
the presence of the parties to the case. Requebtstieard can only be denied on the grounds
of a well-reasoned decision to the effect thatahi#d lacks the ability to form his or her own
views!"® In 1997 the law was further amended to provide, thedivorce proceedings, the
judge must hear the views of any child concernatgss the child does not want to be heard or
does not have discretidf®

The Czech Act of the Family provides that the childo is capable of forming his/her own
opinions and evaluating the effect of measuresctiffg him/her has the right to obtain needed
information and freely express himself/herself aball decisions of the parents concerning
significant matters about him/her and to be heardlli proceedings in which such matters are
decided"!’

198 |hid., para. 96; see also para. 452, regarding@aad.
199 |bid., para. 96.
10pid., para. 97.
111 concluding Observations, CRC/C/DNK/CO/3, 2005 ap&7.
12 Third Report of Finland, op. cit., paras 8 and,leiing the Act on the Status and Rights of Sowilfare
Clients 2000.
ﬂj Second Report of Finland, CRC/C/70/Add.3, 1996ap45.

Ibid.
115 second Report of Belgium, op. cit., paras 58 a?6-228, citing Act of 30 June 1994 amending artgd4
of the Judicial Code.
118 |bid., paras 270-271.
117 Second Report of the Czech Republic, op. citapa8, citing section 31, para. 3 of the Act of Eaemily as
amended in 1998. (The report also indicates thatguvernmental organizations (NGOs) found this wion
incompatible with article 12.2 of the CRC because €onvention does not require that children be &bl
evaluate the effect of measures.)
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In Russia, the Family Code adopted in 1995 contaictapter on the rights of children that
requires the views of children over the age of @0Obe taken into account in legal or
administrative proceedings®

German legislation also has been amended in tie &if article 12.2. A guardian may be
appointed to represent a child in family law pratiags, if necessary in order to represent the
child’s interests, and the court may decide to fieachildren themselvés’

In Spain, the views of children who have sufficiemiderstandingjicio) must be taken into
account in custody and other similar proceedii3here is a presumption that children aged
12 or older must be heattf. In Portugal, children aged 12 and older have lat ig make their
views known in matters concerning foster care andet heard in court when a parent seeks to
adopt another chiltf? Children aged 14 and older in principle have &trig be heard in court
cases between parents who cannot agree on howetcisx parental authority, and they have an
unqualified right to be consulted in cases conceymippointment of a guardiafr.

Italian legislation does not recognize the rightchildren to be heard in most family law
matters, and it provides that children shall berdhém divorce proceedings only if necessHty.
However, the courts have begun to adopt jurisproeldsased on the Convention recognizing
the right of children to be heard in legal procegdi In 1997, the Italian Supreme Court
declared that a child under the age of 12 who rehladopted without being heard had the
right to maintain his or her own identity and fayni€lations and could not be separated from
his or her parents if this were not in the chilifierests:?® The decision rejects the idea that the
right to be heard can be determined by age linmts@ncludes that the child must be heard to
determine what weight should be given to his or\iews. An Italian juvenile court, applying
the CRC, recognized the right of an adolescent whsufficiently mature to recognize his
paternity over a child born out of wedlot.

In Belarus, the Supreme Court adopted a decisiingjicourts discretion to hear the views of
children over the age of 10 in custody proceedihgglislation adopted in 2000 gives children
over 10 years of age the right to decide which maielive with?’

In Romania, children over the age of 10 are heattearings regarding custody, and those over
the age of 14 can request modification of custadggrgements$®® In the Ukraine, too, children
over the age of 10 can be heard in cases concernstgdy*?°

118 Second Report of the Russian Federation, oppeita. 71(p), citing the Family Code.
119 Second Report of Germany, CRC/C/83/Add.7, 200f3.[888.
120 second Repomf Spain, op. cit., para. 430(g) and (j), citingides 92 and 159 of the Civil Code, which is
?z\iailable at the website of the University of Gaoercivil.udg.es/normacivil/estatal/CC/L1.htm>.

Ibid.
122 nitial Report of Portugal, CRC/C/3/Add.30, 19%#ra. 39, citing article 1984(a) of the Civil Codzcond
Report of Portugal, CRC/C/65/Add.11, 1998, para2(&p citing article 5 of Decree Law No. 190/92 of 3
September 1992.
123 nitial Report of Portugal, para. 39, citing akis 1901(2) and 1931(2) of the Civil Code, avaiaht
<lexius.no.sapo.pt/page27.html>, accessed 27 Septe207.
124 second Reponf Italy, op. cit, para. 113.
125 Decision No. 6899 of 23 July 1997, cited in ibjsbyra. 4.
126 Decision of the juvenile court of Catania, 17 Af997, cited in Second Report of Italy, para. 4.
127 second Report of Belarus, CRC/C/65/Add.15, 1988ap71, citing a decision of the Plenum of therSme
Court adopted 16 December 1994; article 15 of thidd@ights Act.
128 Second Report of Romania, CRC/C/65/Add.19, patén)sand (o).
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In Slovenia, children over the age of 15 “who aapable of understanding the meaning and
legal consequences of their actions” have the righparticipate personally in proceedings
concerning the family, as a party to the actifrChildren over the age of 10 who are capable
of understanding judicial proceedings concerningirthcare and education and the
consequences of the decisions that may be takenresult have a right to be heard, and the
right to be informed of the right to be heard.

The Ethiopian Family Code recognizes the right bfldten to be heard in proceedings
concerning custod$?? The Child Rights Act adopted by Nigeria in 200Bhaugh intended to
bring national law into conformity with the CRC, mby recognizes the discretion of courts to
hear children in proceedings concerning custddythe South African Children Act 2005
provides that children may, with the leave of tert, take legal action to modify a parenting
plan made pursuant to court order or to terminataadify the rights and responsibilities any
person has with regard to théii.The Court also has discretion to appoint a legatttioner

to represent the child in such proceeditigs.

In Japan, children over the age of 15 must be higatriils concerning family matters such as
custody, and younger children may be héatdh the Republic of Korea, the views of children
over the age of 15 must be heard in custody praegecbut only if the parents do not agt&e.
In Viet Nam, children over the age of six are hemrdoroceedings regarding custody, and
children may seek a legal remedy if maintenancengays (child support) are not mad.

The Costa Rican and Paraguayan children’s codesedsgnize the right of children to initiate
legal proceedings for non-payment of maintendfite.

Voluntary agreements

There is a tendency in Europe to encourage volym@tgreements on issues such as custody and
right of access. Some countries have taken stegs/¢ochildren a voice in such proceedings
leading to the adoption of such agreements, whilthpugh they are not legal or administrative
proceedings as such, often are legally requiredlegally enforceable. The Children’s Act of
Norway contains a section with the title ‘The ChildRight of Co-determination’. It provides
that parents must take the views of children imtwoant, especially those over the age of seven,
and the opinion of children over the age of 12 lisharry significant weight**® While this

129 second Repowf Ukraine,op. cit.,paras 192 and 193.

130 second Report of Slovenia, CRC/C/70/Add.19, 2@ata. 85; article 409 of the Civil Procedure Actieth
entered into force in 1999, available at
<www.law.yale.edu/rcw/rcw/jurisdictions/euros/sloie/frontpagel.htm>.

131 |bid.; article 410 of the Civil Procedure Act.

132 Third Report of Ethiopia, CRC/C/129/Add.8, 2008ra 74, citing article 113 of the Family Code 60a.

133 Section 75.

134 Sections 28 and 34(5) (NB: as of November 200&sédtsections of the Act had not yet come into jorce

135 |bid., section 29(6) (NB: section 29 also had yeitcome into force as of November 2007).

136 |nitial Report of Japan, CRC/C/41/Add.1, 1996, ap#5.

137 |nitial Report of the Republic of Korea, CRC/C/@h21, 1994, para. 47, Second Report of the Rapobli
Korea, CRC/C/70/Add.14, 2000, para. 56, citing ket on Special Cases concerning the Promotion and
Procedure of Adoption. All references to ‘Koreatiis study refer to the Republic of Korea.

138 CRC/C/SR.849, 2003, paras 32-33.

139 Article 40 of the Costa Rican code (“Las persomeores de edad tendran acceso a la autoridadajudic
competente para demandar alimentos, en forma pdregor medio de una persona interesada”); arti8te of
the Paraguayan code (“El nifio o adolescente pedtamar alimentos de quienes estan obligados tafdo=s).

140 gection 31.
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section applies primarily to matters within the fiymit also applies to legally enforceable
consensual agreements between parents on mattdrasicustody. In Germany, children are
entitled to be involved in an appropriate manneemparents receive counselling designed to
help them reach an agreement on parental care sescaf separation and divorée.In
Belgium, the prosecutor may decide to hear a dfflected by a divorce agreement if she or he
suspects that the terms of the agreement reach#éelparents may not be consistent with the
best interests of the chifd?

South Africa also has a procedure whereby divormedeparated parents are encouraged to
reach agreement on custody and related matterse Tikeno requirement that the views of
children be taken into account in reaching suclagneement, but children may seek to amend
or terminate the agreement, with the permissiahefcourt:*®

Islamic law

Islamic law contains detailed rules on custody godrdianship, but the content of these
concepts differs from their content in other leggstems.Hadana often translated as
‘custody’ in English, refers to the care of a cHilgd his or her mother or, in the absence or
unfitness of the mother, another female relatfewilaya or wilayah often translated as
guardianship in English, consists of the respohsibof providing for the child and
exercising certain civil rights on behalf of theldhlt is vested in the father or another male
relative. Because the content of these relatiosssigifferent, a child can be simultaneously
in the care lfadang of the mother and under the guardianshiiayah) of the father*
These legal relationships between the child andduit relative exist regardless of whether
or not the child’s parents are married or divorced.

There are detailed rules assigning responsibititytfiese functions, in particuladanaover
younger childrerf*® During the first seven years or more of the ckillife, his or her opinion
(like those of the adult duty-bearers) has litfleno relevance.

The views of the child are taken into account wtten parents are divorced and the child has
reached the age of discretitfi.Indeed, some jurists maintain that there is aysngsion that

141 Second Reporof Germany, op. cit., para. 269, citing section para. 2 of Book Eight of the Social Code
(SGB ViIII).

142 second Repormf Belgium, op. cit., paras 59, 230, 264. (Dis@etto hear the child in such cases is limited
by article 931, summarized above.)

143 Section 22.6(a) (NB: section 22 had not yet comte fiorce as of November 2007).

144 See e.g. Mohd zin, N., ‘How the Best Interestshs Child is Best Served in Islamic Law with Spécia
Reference to its Application in the Malaysian SalrCourt’, 2005, available at the website of Cletds Rights
International <www.childjustice.org/html/papershfm>. When the child reaches a certain &gelanamay be
replaced bydamm a form of care provided by the father or anotimaie relative. Esposito, J. L. (gen. ed.),
Oxford Dictionary of IslamOxford University Press, Oxford, 2004, p. 101.

145 5ee Mohd zin, op. cit., p. 12.

146 Some jurists maintain that the rules need notdflevied inflexibly if to do so would be contrary the
welfare of the child. See Goolam, N., ‘Formulatafrthe Best Interests Principle in Islamic Law’ 020 p. 6, on
the website of Children’s Rights International, ojp.

147 Criteria for determining when a child has reacttes age differ according to the school of Island the
sex of the child. Mohd Zin (op. cit., p. 15) indiesa that the age is seven for boys and nine ftg gacording to
the Shafi'is and seven for boys and puberty fdisgiccording to the Hanafi. Article 214 of the Fhn€@ode of
Tunisia provides that children aged 12 or olderehdigcretion (website of Yale University projectdResenting
Children Worldwide, op. cit.). The Rights of the ildhAct adopted by Yemen in 2002 codifies the rtiiat
children who are “self-sufficient” can choose whigdrent to live with (article 35, cited in the ThiReport of
Yemen, CRC/C/129/Add.2, 2003, para. 55).
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the child’s preference regarding custody shouldespected unless there are specific reasons to
conclude that doing so would not be in the chiluBst interest’®

In Morocco, for example, boys have the right toadetheir guardian at the age of 13 and girls
at the age of 15 If a child has been abandoned, his or her viewarding the selection of a
guardian are taken into account as from the ag® gears:>

In some Islamic countries, cases concerning thélfaane decided by Sharia coufts. The
Committee on the Rights of the Child has expressedcern over recognition of the
competence of such courts when children have i tig be heard and to have their views
taken into account in matters concerning tHém.

Capacity of adolescent parents

The capacity of adolescents who are parents withere to legal proceedings concerning their
children is also an important issue. In Spain, deghunder the age of 18 may recognize
paternity through a hearing before the competetitiaaity. Parents under the age of 18 have
parental rights with regard to their own childrerich they are to exercise “with the help of
their parents or legal guardian$®In Portugal, fathers 16 or older may recognizepirnity

of children born out of wedlock, and the consenpafents who are minors is required for the
adoption of their child, even if they do not exsecpaternal responsibility? Czech legislation
on the family, as amended in 1998, recognizes #paaty of boys under the age of 18 to
recognize paternity and the capacity of parentutige age of 18 to consent to adoption of
their children'> Bolivian legislation also provides that the cortsehadolescent parents is
required for the adoption of their childr&H.

2.4  Proceedings concerning identity

The right to identity is a composite right thatlirtes the right to name, nationality and “family
relations as recognized by laW.” Adoption and paternity proceedings are the twailiof
proceedings that most often affect family ties adentity’®® In many countries, the law

148 Mohd Zin, op. cit., p. 10, citing Malaysian jurismlence in which courts have been guided by thersvief
children as young as seven years of age.

149 Second Report of Morocco, CRC/C/93/Add.3, 2000apa87, citing article 102 of the Code of Personal
Status.

150 pid., citing article 10 of Royal Decree of 1993.

151 Religious courts of minority communities also aszognized in some Islamic States, a legacy of the
Ottoman Empire. (The term “Islamic country” or ‘dshic State,” as used here, refers to those whose
constitution defines them as such, or recognizesStharia as a source of law.) The competence igices
courts over family law is also recognized by Israeld in some secular States such as Nigeria and the
Philippines, in states or provinces having pred@mily Muslim populations.

152 5ee e.g. CRC/C/LEB/3, 2006, paras 35-36.

153 5econd Report of Spain, op. cit., para. 430(a)(Bnditing article 157 of the Civil Code.

54 Initial Reportof Portugal, op. cit., para. 40 citing articles508 and 1981 para. 1(c) of the Civil Code,
respectively.

155 Second Report of the Czech Republic, op. citap84—36, citing section 67, para. 2 of the Act.

136 Article 61 of the Children’s Code.

57 Article 8 of the CRC. (National legislation oftgjives this right a broader content, including thght to
cultural identity.)

158 Some countries allow two forms of adoption, onevbfch, often called ‘simple’ adoption, does nastilve

the legal ties between the adopted child and hikeorbirth family; Article 21(a) of the CRC requréhat
adoption be authorized by the competent authorities
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requires not merely that children be heard but they consent to changes in these aspects of
their identity, once they have reached a certaé ag

Consent to adoption

The consent of older children to adoption is reggiim many countries. Quebec requires the
consent of children over the age of 14, and ther@ presumption that children aged 10 to 14
should conserit? The consent of children aged 13 and above is redjin Poland®® Denmark
requires the consent of children over 12 yearsgef'® Legislation amended in 2000 provides
that an adoption cannot be nullified without thesent of the adopted child if the child is 12
years of age or older. The views of younger chiidaéso should be taken into account “to the
extent that the child’s maturity and the circums&mof the case make it justifie? Portugal,
Spain and Sweden also normally require the consénthildren aged 12 and older for
adoption™®®

In Belgium, the age at which consent to adoptioreguired was lowered from 15 to 12, and
the Norwegian Adoption Law was amended to lowerdbe requiring consent for adoption
from 12 to 7-%*

ltaly requires the consent of children over the afj#42°® In Japan, children aged 15 or older
can agree to be adopted and can also dissolveyftigs|formed by adoptiotf’ The consent of
children aged 15 or older also is required for @idopin the Republic of Kore¥!

The Children Act of South Africa requires the cantsef children aged 10 or older, as well as
younger children who are “of an age, maturity atahes of development to understand the
implications of such consent®® The Ethiopian Family Code contains a general requent for
the views of children to be heard in adoption peattegs. It also allows an adopted child to
request revocation of adoption in certain circumsés™®® The Nigerian child rights law
requires the views of children to be taken intocat in adoption proceedings, without
specifying an age limit’° Adoption proceedings are regulated in more détaihe legislation

of the states that recognizé it.

159 Civil Code, articles 549-550. (If a child agedtdl4 refuses consent, the court may postponeigideon
adoption or overrule the child.)

180 Second Report of Poland, op. cit., para. 11Ingitirticle 118.1 of the Family and Guardianship €od

61 Third Report of Denmark, op. cit., paras 98 arti.4

162 |bid., para. 99.

163 Second Report of Sweden, op. cit., para. 199.réTtsean exception, applicable only to childrenchgg to
16, if the child would suffer harm from being colted or is incapable of giving consent owing egntental
disturbance.) Second Report of Spain, op. citapdB0(d) and 464, citing article 177 of the Cdde. Initial
Report of Portugal,op. citpara. 40, citing article 1981 para.1(a) of the IGBade.

164 Second Report of Belgium, op. cit., para. 60; @eport of NorwayCRC/C/129/Add.1, 20Q%ara. 82.
185 second Report of Italy, op. cit., para. 93(oJingitLaw No. 184 of 4 May 1983.

186 Second Report of Japan, op. cit., para. 97 (citiegCivil Code).

187 nitial Reportof the Republic of Korea, op. cit., para. 47.

168 Section 233. Section 234 applies the same starmarderning capacity to understand the implicatiohs
consent to the child’s consent to agreements mafteebadoption concerning information about or aohtvith
birth parents. These sections have not yet entatedorce at this writing.

189 Articles 194.3(a), 195.2 (“Where the adopter, éast of looking after the adopted child as his ouitde
handles him as a slave, or in conditions resemltdiagery, or makes him engage in immoral acts ferghin,
or handles him in any other manner that is detrialetio his future, the court may revoke the adopdand
196 of the Family Code, Proclamation No. 213/2000.

170 section 126(3).

"1 Second Report of Nigeria, CRC/C/70/Add.24, 20G8ap97.
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In Romania, children over the age of 10 must conseradoption, and they also have the
capacity to request that adoption be terminatedislaion in Georgia and Ukraine requires the
child’s consent beginning at 10 years of &deSo does legislation in the Philippin€s:the
consent of the children of the adoptive parentdse required, and children must be counselled
and advised of their rights before their consesbisght:* In Viet Nam the consent of children
is required from 9 years of ag€.

The consent of children over the age of 12 is megufor adoption in Brazil, Ecuador and
Paraguay’® In Ecuador, younger children also may not be astbptithout their consent if
adoption would result in the separation of siblihgdn Colombia, the consent of children who
have reached puberty is required for adopti8n.

Children under the age of 12 who are able to fomeh express views must be heard in adoption
proceedings in Ecuador and Paraguay, while in Bolohildren over the age of 12 must be
heard in adoption proceedings, and younger childrap be heard “depending on their age and
maturity.™’® In Panama, children over the age of seven musthéard in adoption
proceedingd®

A few countries recognize the right of childrenlde heard in adoption proceedings without
specifying an age limit. The Civil Procedure Codetlme Czech Republic, for example,
provides that children shall be heard if they dke @ understand the significance of adoption
and if providing them with a hearing would not datfwith their own interest&**

Consent to name change

Many countries require children to consent to angeain their name from a certain age. In
Germany, consent from a child aged five or oldereiguired in specific circumstancé?.
Children also may have to request to use the swrnaimtheir mother when it is legally
established that the man whose surname the chalic li not his or her biological and adopted

father®®

172 second Report of Georgia, CRC/C/104/Add.1, 20@tap73, citing the Orphaned and Abandoned Children
(Adoption Procedure) Act; Second Report of the iHeaop. cit., para. 99, citing the Marriage andnifa
Code.

173 second Report of the Philippines, CRC/C/65/AddZ&103, paras 99 and 120, citing article 188 titlé of
the Family Code and section 9, article Ill of thenestic Adoption Act of 1998, Republic Act 8552.

174 bid., para. 120. All concerned children over #we of 10 must be counselled and advised of thgitsr
before their consent is sought.

75 nitial Report of Viet Nam, CRC/C/3/Add.4, 1992rp. 81(b), citing article 36 of the Law on Margaand
the Family.

176 Estatuto da Crianca y AdolescenfeBrazil, op. cit., article 45, section 2, and&e 1.621 of the Civil Code;
Children’s Code of Ecuador, article 164; Adoptioct &f Paraguay, article 3, respectively.

77 Article 156.

178 codigo del Menor, article 94.

179 codigo de la Nifiez y Adolescencia (Ecuador), Erti60.1; Adoption Act, article 19 (Paraguay); Gymiel
Nifio, Nifia y Adolescente (Bolivia), article 38.1.

180 Second Report of Panama, CRC/C/70/Add.20, 2002, 88, citing article 297 of the Family Code.

181 Second Report of the Czech Republic, op. citap#B, citing section 182 of the Code of Civil Redure.

182 Second Report of Germany, op. cit., para. 342 0Adiag to the Civil Code, consent of the child ésjuired
e.g. when custodial unmarried parent wishes to tfigechild the name of the other parent, when joirstody is
established only after the child has a name, whemérents decide to adopt a common name.

183 |bid., para. 343.
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In Europe the age at which consent is requiredeisernlly considerably older. In Denmark,
children may not request a change of name, butenpar guardian may not request a change
in the child’s name without the consent of thedhiéginning at age 1¥* Similarly, in Iceland

a child between the ages of 12 and 18 cannot hesverhher name changed without giving
consent, but the child cannot request the namegehantil reaching the age of majority, 18
years old:®® Poland requires the consent of children over teeaf 13'% In Italy, consent for a
change of surname is required only when recognitbrpaternity is the reason for the
change'®’

In Georgia, the consent of children over the ag&Qois required for changes in a family name
based on voluntary recognition of paternity, bulyaif there is a disagreement between the
parents->® Changes in the family or given name of a childral@ years of age due to adoption
also require the child’s conseft.

In Ukraine, the consent of children over the agé®is required for any change in their name
due to adoption, and children over the age of 1§ reguest a change of narf’®.In Japan,
children may change their family name at the a

In Quebec, the consent of children over the agbwifteen is essential for adoption, and the
consent of children aged ten to fourteen is gelyenaquired, unless the court decides
otherwise¥

The Colombian children’s code contains an unusualigion indicating that adopted children
shall use the family names of the adoptive pardnisthat the given name of children over the
age of three years shall not be changed without tomsent® The children’s codes of the
Dominican Republic and Venezuela provide that aypset child shall use the family names of
the adopted parents, but that his or her given namag not be changed without hearing the
child, and without the consent of a child over #ye of 12° The Ecuadorian Code provides
that the given name of an abandoned child whosenpaare unknown shall be respected, and
the child’s views shall be taken into account iis tegard-*°

Consent to change of nationality
The law of many countries provides that the nationaf minor children changes when parents

change their nationality. In some countries, th&onality of children above a certain age
cannot be changed without the child’s consent. it Wam, for example, children over the age

184 Third Report of Denmark, op. cit., paras 100, 448 499.

185 Second Report of Iceland, op. cit., paras 106X (Until the age of majority was raised fromta6l8, a
person could request a name change at sixteen.)

186 Second Report of Poland, op. cit., para. 11ingitirticles 88.2, 89.1 and 2, 90.1 and 1222.3 effthmily
and Guardianship Code.

187 Second Report of Italy, op. cit., para. 93(0).

188 |nitial Report of Georgia, op. cit., para. 50.

189 |bid., paras 50 and 181.

190 second Report of Ukraine, op. cit., para. 19githe Marriage and Family Code.

191 Second Report of Japan, op. cit., para. 97.

192 Civil Code, articles 549-550.

193 Article 97, Cédigo del Menor, (or unless the chaiigya court finds good reason to authorize a aharfig
name).

194 Article 46 and articles 430-431, respectively.

195 Article 36.
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of 15 must consent to a change of nationafityn Denmark, the consent of children aged 12 or
older also is “generally required” for naturalizati®’ The consent of children over the age of
14 is required in matters concerning nationalitRimmania->® Ukraine requires the consent of
children over the age of 1&°

Proceedings concerning paternity

The legislation of some countries also gives ckitdthe right to initiate or be heard in
proceedings concerning paternity. Danish law presithat children over the age of 12 must, as
a rule, be heard in proceedings concerning theirpidy, and considerable weight must be
given to their view$ Younger children also may be heard in such prangeddepending on
an assessment of the child’s maturity and othdofac

The Children’s Act 2003 of Iceland provides thatheld may initiate paternity proceedings as
well as proceedings to invalidate recognition depaity 2°* No age limit is specified.

The Children’s Act of Norway contains a similar piglon and also requires the consent of
children over the age of 15 for proceedings tolehge paternity®® In Sweden, children are
always considered a party to paternity proceediegsn though young children are represented
in proceedings by their mother or other legal repreative’® Children over the age of 15 who
have sufficient judgement can be heard personalfydceedings to challenge paterrfty.

In Tunisia, children do not have the right to chatigeir name, but those aged 13 or older have
the right to seek information about their paréfitdhe Paraguayan Code provides that children
have the right to take legal action to investightsr origins?*®

2.5 The child as witness in criminal proceedings

The views of child victims or witnesses have littielevance in criminal proceedings, as
indicated in section 1. What is more relevant i ¢hild’s right to express his or her views
regarding participation in proceedings as a witreesd, if the accused is convicted, as to what
sentence should be imposed. The most relevant ignefbm the point of view of the
authorities (and presumably of society) is whetherchild can give evidence and, if so, what
weight it will be given and what safeguards arelace to cushion the impact of the experience
on the child. A separate question, of great impmeafrom the child’s point of view, is whether
a child who is a victim of or witness to a crimeyntiecide whether or not to give evidence in a
criminal proceeding.

19 |nitial Report of Viet Nam, op. cit., para. 81(c).

197 Third Report of Denmark, op. cit., para. 100.

198 Second Report of Romania, op.cit., para. 10f@itiaw No. 21/1991.

199 Second Report of Ukraine, op. cit., para. 99.

20 Thjrd Report of Denmark, op. cit., para. 106.

2011 aw No. 76/2003, articles 10 and 21 availabléhatwebsite of the Ministry of Justice,
<eng.domsmalaraduneyti.is/laws-and-regulationslé#9 accessed 5 September 2007.
22 gection 6. The law is available at the websitthefMinistry of Children and Equality,
<www.regjeringen.no/en/doc/Laws/Acts/The-ChildrentAtm|?id=448389>, accessed 5 September 2007.
203 5econd Report of Sweden, op. cit., para. 241.

2% pjd.

25 5econd Report of Tunisia, op. cit., paras 150-151.

208 Article 18.
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Safeguards for children

The question of safeguards for children who paréte in criminal (and other) proceedings is
addressed below. The sources consulted unfortynateVide little information on the ‘right’
of a child to decide not to give evidence, nor ba tole of child victims and witnesses in
juvenile justice proceedings. This section themreffircuses mainly on criteria concerning the
participation of children as victims or witnesse®rdinary criminal proceedings.

In Finland, children aged 15 and older can be heardvitnesses in criminal proceedings.
Courts have discretion to hear younger childretheir testimony is of major significance and
participation will not have a detrimental effect their developmerf’ Children under the age
of 10 are rarely heard, because of the presumptiah they are easily influenced and not
always clear about the distinction between imagpnaand reality?*®

Children aged 15 and older also can testify in grahproceedings in Sweden. There is no bar
to summoning younger witnesses to testify in cdout,this is rarely done because of the belief
that “questioning in court can entail serious aemt to the child?®®® Great importance is
attached to the opinion of the parent or guardraméciding whether to summon a witness
under the age of 15; in some cases medical adviselight’ It is more common for a witness
under the age of 15 years to be summoned to tedtedypreliminary investigation, if doing so is
deemed appropriate after giving due consideratothé¢ child’s degree of maturity and other
relevant circumstances.

In Slovenia, children who have been victims of imercan only participate directly in criminal
proceedings if they have reached the age of 16ngeuchildren must be represented by a
guardian or other legal representafive.

In Tunisia, the age of discretion is 13 years; ygmrrchildren cannot testify in criminal or civil
legal proceedings, and the court has discretiodettide whether to allow older children to
testify, taking into account the usefulness of thstimony and the risk of emotional and
psychological traum&-

Other countries, including Brazil, Canada, Italgpdn, Paraguay, Portugal, Spain, Sudan and
the United Kingdom, have no age limits concernihg participation of child witnesses in
criminal proceeding&™®

In the Philippines, there is a presumption thaldebn are competent to give testimony; a
hearing to determine competency must be held if dbert finds substantial disagreement

207 Third Report of Finland, op. cit., para. 133.
208 |hid., para. 132.
z(l’z Second Report of Sweden, op. cit., para.205; IseeThird Report of Sweden, op. cit., paras 221, 23

Ibid.
21 second Report of Slovenia, op. cit., para. 87.
212 5econd Report of Tunisia, op. cit., paras 130, d@8152, citing article 156 of the Personal St&tade.
%13 Code of Criminal Procedure of Brazil, article 202 contrast, article 228 of the Civil Code estabéis a
presumption that children under the age of sixtesmot testify); Canada Evidence Act, article 1&é¢cond
Report of Italy, op. cit., para. 93(l), citing afgé 196, para. 1 of the Code of Criminal Proced8ex;ond Report
of Paraguay, CRC/C/65/Add.12, 1998, para. 207ngithe Code of Criminal Procedure; Initial Repoft o
Portugal, op. cit., para. 20; Second Report of ISpap. cit., para. 688; Initial Report of Sudantba Optional
Protocol on the Sale of Children, Child Prostitntend Child Pornography, CRC/C/OPSC/SDN/1, 2006.pa
82, citing article 24 of the Burden of Proof Act D893; article 53 of the UK’s Youth Justice andririal
Evidence Act 1999.
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regarding the ability of the child to perceive, Ember, communicate, distinguish truth from

falsehood, or appreciate the duty to tell the titbourt?**

Japan has no legislative standard concerning tlee aagwhich children may be heard as
witnesses in criminal proceedings. In 2001, Japaponted that the main criterion for
determining whether a child shall be heard, acogrdio its jurisprudence, is the circumstances
of thzzcl:?se, including the need for the child’sitesny. A child as young as 44 months may be
heard:

The criteria for accepting the testimony of a childCanada and the United Kingdom are that
they are able to understand questions asked arabtheis able to understand their answers. In
Canada, there is a presumption that potential chitdesses meet this standard, while in the
United Kingdom the burden of proving that the chdlatisfies these criteria, if the issue is
raised, lies with the prosecuti6tf.

Many former colonies of the United Kingdom, inclodi Bangladesh, Fiji, India and South
Africa, apply the ‘tender years’ rule or doctrin@ry person who can understand the questions
posed and give replies that can be understood doygdhrt has the capacity to testify in legal
proceedings$?’

The way this principle is interpreted and appliedies greatly from one country to another.
English jurisprudence recognizes the testimony diild six years old as admissible in criminal
proceeding§.18 Jurisprudence cited by a recent study by the mdew Commission indicates
that this rule allows children as young as eighirgeof age to testify in couit® A leading
Nigerian decision upheld the admission of testimivagn children 10 years of age in a criminal
case??® A Jamaican statute defines a ‘person of tendensyaa a child under the age of %2.

Requirement for taking an oath

When younger children are allowed to give evideimceriminal matters, in many countries
they do so without taking an o&tif. Traditionally, statements made without oath weoé n

214 Sypreme Court Rule on the Examination of Childn&ftses (2000), section 6.

%15 second Report of Japan, op. cit., para. 93, cttiegludgment of Tokyo District Court of 14 Novemb@73,
Hanrei-Zihou,p. 24, No. 723. (The Criminal Procedure Code wasraled in 2000, as further indicated below,
to authorize measures designed to “mitigate thehpspgical and mental effects from which witnessesld
suffer by testifying in courts.”)

#1° Evidence Act, article 16.6; Youth Justice and @mahEvidence Act, articles 53, 54-55.

217 second Report of Bangladesh, CRC/C/65/Add.22, 2@ata. 47(k) and Initial Report of Bangladesh,
CRC/C/3/Add.38, 1992, para. 62, citing the EvideAct 1872; Initial Report of Fiji, CRC/C/28/Add.1996,
para. 31; Initial Report of South Africa, CRC/C/Adid.2, 1997, para. 61; Child Care and Protection dfc
Jamaica, article 20.

28R v. Z1990(2) All E.R. 971.

219 Rameshwar v. State of Rajasth&iR 1952 SC 54, cited iReview of the Indian Evidence Act, 18785th
Report of the Commission, 2003.

220 3ydgment of Agbaje, J.S.CNgwuta Mbele v. The Stat8C 171/1989, 6 July 1990

221 Article 20(3) of the Child Care and Protection A2004, available at the website of the Child Depelent
Agency of Jamaica <www.cda.gov.jm/child_care_pridec act.php>.

222 Ability to understand the significance of an oatha prerequisite for testifying in a trial is dretvestige of
religious law in the legal systems of European toes and their former colonies. See McGough,hijld
Witnesses: Fragile voices in the American legatesysYale University Press, New Haven, 1994, pp. 99-10
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sufficient to convict, without additional eviden@@.In Romania, for example, testimony by
children under the age of 14 in criminal trials s corroborated by other eviderféé.

This rule is now changing in some countries. In &nand the United Kingdom witnesses
under the age of 14 do not take an oath, but testimony is treated as if made under Gath.
In Nigeria, the Child Rights Act provides in gerleterms that the testimony of children is
admissible in civil as well as criminal proceedingsd that the unsworn testimony of child
witnesses shall be taken as if made under Bith.

In Sweden, witnesses under the age of 15 may wet gorn testimon$?’ In Italy children
under the age of 14 do not take an oath and cdrenotoss-examined®

In Egypt and Libya, children over age 14 may tggtiider oath in criminal trials, and younger
children may be heard without taking an o&thin Brazil, witnesses under the age of 14 may
testify in criminal proceedings without taking aato?*°

In the Republic of Korea, only persons aged 16 [deromay testify under oath in criminal
proceedings, but courts have discretion to allownger children to testify in both criminal and
civil proceedings. The criteria are whether thddchd able to express himself or herself and is
“physically and mentally strong enough to handlertproceedings®*

The right to refuse to testify

In Sweden witnesses under the age of 15 have gheto refuse to testif§?> The Paraguayan
Code of Criminal Procedure also recognizes the B§bhild witnesses to refuse to testify.

The right to file a complaint
In many legal systems victims of certain crimes &#na criminal complaint or become a

party to a prosecution initiated by the public pmsor. In Italy, persons over the age of 14
can file a criminal complaint with or without patahconsent*

223 pjd.

224 5econd Report of Romania, op. cit., para.53(m)

225 Evidence Act, section 16.1 (as amended in 2008ty Justice and Criminal Evidence Act, article$256
and 56(3).

22 Article 160.

227 Third Report of Sweden, op. cit., para. 138, gitihe Cap. 36 section 13 of the Code of Judiciat&dure,
and Second Report of Sweden, op. cit., para. 2@6i(d may, however, “be forcibly conveyed to cdurt civil
proceedings, ibid., para. 206).

228 Second Report of Italy, op. cit., para. 93(1).

2% second Report of Egypt, CRC/C/65/Add.9, 1998, pafa citing article 283 of the Code of Criminal
Procedure; Second Report of Libya, CRC/C/93/Ad&QD0, para. 32, citing article 256 of the Code ofrihal
Procedure, and para. 97. (No information is av&lain the applicable criteria nor on how this disiem is
exercised.)

230 Article 208 of the Code of Criminal Procedure.

21 5econd Report of the Republic of Korea, op. para. 39.

232 Third Report of Sweden, op. cit., para. 138, SdcBeport of Sweden, op. cit., para. 206 (a child,ma
however, “be forcibly conveyed to court,” para. 206

233 5econd Report of Paraguay, op. cit., para. 2@ifigdhe Code of Criminal Procedure.

234 3second Report of Italy, op. cit., para. 93(m)ingtarticle 125 of the Civil Code.
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2.6 Legal and administrative procedures for proteabn of basic rights

Although the CRC does not expressly recognize thilel's right to seek a remedy for acts
violating his or her rights, the Committee on thigies of the Child considers this right to be
implicit.

Legal action through parents

The laws of many countries provide in general tethz all persons have a right to a legal
remedy to protect their rights. But the traditiomejuirement that children take legal action
through their parents or other legal representatiten limits their access to such remedies.

The child rights Act adopted by Nigeria in 2003, é&xample, does not specifically recognize
the right of children to be heard in legal and adstiative proceedings, but does recognize
children as subjects of the fundamental rights gated by the federal Constitution. This
includes the right to a fair hearing “in the deteration of [one’s] civil rights and
obligations...” In reality, however, children’s access to judigiaimedies is limited because
they can only take legal action through their ptseor other legal representative. Also,
“Lodging of complaints and seeking redress befbeedourt or other relevant authority without
parental consent is not culturally acceptablé®®.”

In Libya, persons under the age of 18 can make taimis to administrative or criminal
authorities, but they lack standing in legal pratiags and must be represented by a parent
or adult guardiaf®®’

Child’s right to initiate legal action

A number of the countries covered by this studyressly recognize the child’s right to initiate
legal action for the protection of his or her rghfThe Children’'s Act of South Africa
recognizes in general terms the child’s right ofems to the courts and the right to receive
assistance in bringing matters before the competentt®® It also contains a provision
specifically recognizing the right of children teek judicial remedy for violations or threatened
violations of constitutionally recognized rightstbe Act itself*°

In the Philippines, legislation on the rights of tthild expressly authorizes children themselves
to seek legal redress of the rights recognizecethAt’ The Romanian law on the rights of the
child recognizes the child’s right to personallykmaomplaints regarding violations of his or
her fundamental rights*

3% gection 3 of the Act to Provide and Protect thghRbf the Nigerian Child and Other Related Matt@G03;
section 36(1) of the Constitution. It should beatbthat the Act is applicable in state courts dolyhe extent
that the pertinent state legislature has ratified i

236 5econd Report of Nigeria, op. cit., para. 53. (Report adds that “It is therefore preferred thggrieved
parties exhaust other means of settlement befswetieg to a court of law.”)

%37 Second Report of Libya, op. cit., paras 33—-34%td

238 5ection 14, cited above.

239 gection 15 (“(1)Anyone listed in this section tias right to approach a competent court, allegitag & right
in the Bill of Rights or this Act has been infriljer threatened, and the court may grant apprepriltef,
including a declaration of rights. (2) The persai® may approach a court, are: (a) A child whoffiscied by
or involved in the matter to be adjudicated; ...").

240 gecond Report of the Philippines, op. cit., pa®8sand 90, citing Republic Act 7610 on the Special
Protection of Children against Child Abuse, Ex@tidn and Discrimination (section 27(a)).

241 aw No. 272/2004 on the protection and promotibthe rights of the child, article 29(1).
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Many of the children’s codes adopted in Latin Aroariecognize the right of children to take
legal action to protect their rights. The Boliviahildren’s code recognizes, in broad general
terms, children’s right to access justice in alfufns?** The Costa Rican children’s code
likewise recognizes the right of children to talegdl action to seek a remedy for injuries
suffered and to be represented for this purpose fmyblic attorney??

The Ecuadorian code provides that children overage of 12 “may personally take legal
action for the protection of their rights...” Youngehildren may request assistance to protect
their rights when action concerning their legal rgien is needed* Children over the age of
15 have standing to request the courts to tak@rad¢t protect their interests as a group or
children in specific circumstancé&®.

Some of these codes also recognize a right to assistance. This may imply the right to
initiate a legal or administrative proceeding, depeg on the nature of the threat or risk and
the kinds of measures in place for protection agjatri*® The Costa Rican children’s code, for
example, recognizes this right in the followinger

Persons under the age of majority shall have g to seek shelter, help and advice when a
threat to their rights entails a serious risk teirtiphysical or spiritual health; and to receive, i
accordance with the law, sufficient and timely sigsice and protection from the competent
authorities"’

The Guatemalan children’s code recognizes the 'shiight to “seek help and bring to the
attention of the competent authority any violatarrisk of violation of any right, the authority
being obliged to take appropriate actiéff”The Paraguayan code recognizes the right of
children to personally request any public body fiicial to take action that is within their
mandate or competence, and to receive a timely.fépl

The Children Act 1992 of Nepal recognizes the right“every person” to initiate legal
proceedings to seek enforcement of rights recogrisethe Act>’ However, other provisions
indicate that only a parent or guardian may reprete child for this purpose. The Committee
on the Rights of the Child expressed concern thatprovisions of article 12 have not been
fully incorporated into Nepalese legislation. Itcoemmended amendment of the law to
recognize the child’s right to be heard and the doitake her or his views into account during
legal procedure®*

242 Article 213 (“El Estado garantiza a todo nifio,anifiadolescente el acceso, en igualdad de condiianla
justicia en todas las instancias”).

243 Article 104 (“Se garantiza a las personas mendeesdad el derecho a denunciar una accién comsiida
perjuicio y a ejercer, por medio del representdeteMinisterio Publico, las acciones civiles copmsdientes”).
244 Article 65 (article 236 also recognizes the stagdif children to bring action before the CantdBahrd for
the Protection of Rights, an administrative bodtabklished by the code, and article 238 provides ¢vary
child able to express an opinion shall be hearthbibody, in closed session, in matters concertiiam).

243 Article 265, referring to an “accién judicial ... f@ala proteccién de los derechos colectivos y diuse la
niflez y adolescencia.”

246 Examples other than those cited in the text inelaicle 28(f) of the Honduran code.

247 Article 19.

248 Article 17. (It also recognizes the right of adwlents serving a sentence to request the competkge to
review the execution of sentences; article 106(f).)

249 Article 26.

20 Article 20(1).

1 Concluding Observations, CRC/C/15/Add.261, 20@Bap 39—40.
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Judicial versus administrative remedies

In some countries, older children have the rightséek judicial remedies, while younger
children have the right to turn to administrativales, which may initiate legal proceedings if
they consider it appropriate. In Russia, for exanphildren of any age may make complaints
to the competent administrative authorities conogrparents or other persons acting in loco
parentis, and children over the age of 14 haveigig to bring legal action before a cofi.
Article 13 of the Child Rights Law 2000 of Belarileewise recognizes the right of children to
file complaints with guardianship and care autlesior prosecutors about perceived violations
of rights recognized by the CRC or by national I#valso recognizes the right of children over
age 14 to bring such matters to the attention @tcttimpetent courts.

The right of children to seek protection of theghts by administrative authorities is rather
more widely recognized. The comprehensive childreldw adopted by Spain in 1996
recognizes the right of children to “receive frohe tpublic authorities adequate assistance in
exercising effectively and guaranteeing respechtfsrrights.” This includes the right to make
complaints regarding violations of rights to theble prosecutor or the Ombudsman and to
request protection or support from any public tngitn >3

In New Zealand, children have access to a varieipaependent official bodies competent to
examine complaints that their rights have beenatgal. These include the Commissioner for
Children, the Human Rights Commission, the Heaitd Bisability Commissioner, the Race
Relations Conciliator, the Privacy Commissioner #r@lOmbudsmafr?

Some countries have established specialized adnaitve procedures for children in specific
contexts. Japan reports that children in correatidacilities have the right to request an
interview to “make a statement” about conditiongtie facility or their personal situatigr.
Rules adopted by Slovenia in 2000 require speabte treatment of persons under the age of
18 and establish a complaints procedtfe.

2.7 Proceedings concerning migration and refugeeatts

Issues concerning refugee and other migratory statel usually decided first in administrative
proceedings. In addition to article 12.2, two descof the Convention have a bearing on the
immigration status of children: articles 22 and 10.

Article 22 recognizes the right of children who aexking refugee status (often called asylum
seekers) to appropriate protection and assistancenjoying their rights under relevant
international law. Foremost among those is thetrigta determination as to whether the child
is entitled to refugee stat@¥. In 1997 the Council of Europe adopted guidelines tioe
treatment of unaccompanied minors that recognieerifht of unaccompanied children to

%2 5econd Report of Russian Federation, op. cita.pék(o).

%53 Organic Law No. 1/1996, op. cit., article 10 (tamslation).

%4 second Report of New Zealand, CRC/C/93/Add.4, 2p@ia. 135.

5% second Report of Japan, op. cit.,, para. 151, cisirticle 9 of the Prison Law Enforcement Regufio
(They also have the right to express their viewsndpthe classification process upon admissior.)bi

¢ second Report of Slovenia, op. cit., para. 23.

%7 See article 14 of the Universal Declaration of HumiRights; Council of Europe Resolution of 20 Ju885
on minimum guarantees for asylum procedures, 2&a.
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apply for refugee statifs® However the guidelines indicate that States hageretion to
establish an age limit below which a child’s apglion must be made by a guardian or
representativé>

Article 10, which concerns the reunification of ilymmembers living in different countries,
also has implications for the right of childrenbt® heard in immigration proceedings. Although
this article refers expressly only to requests &ahild or parent be allowed to enter a country
(or leave their own country) for purposes of fanméunification, experience suggests that no
less important are hearings regarding the expulsidareign parents whose children have been
born in a State that recognizes the children asmeds®°

Some countries have amended their law to recogthigeright of children to be heard in
immigration proceedings. The Aliens Act of Swedeasvamended in 1997 to recognize the
right of children to express their views, and theydof the authorities to take their views into
account, except where it would be “inappropriate”do s&*®* In Finland the law has been
amended to provide that children aged 12 or oldaHl $e heard in such proceedings prior to a
decision being made, unless it is regarded to gentially unnecessa’’? Younger children
also may be heard if they are so developed that\ivs deserve attentici®

Other countries have amended their law concernhigl @sylum seekers. In 2003, Danish
legislation was amended to provide for interviewsimaccompanied asylum seekers aged 12 to
18 before determining whether to appoint a reprasee for purposes of refugee status
proceedings. The exception is when such an interwieuld be detrimental to the child or have
no importance for the ca$® Unaccompanied asylum seekers under the age dsa2raust be
interviewed if warranted by “the child’s maturitpdthe circumstances of the cas®.”

In response to a study by the Children’s OmbudsofaBweden pointing out deficiencies in
handling immigration cases involving children, tegration Board adopted new guidelines on
how to question children and what information skobk sought from theR?® Staff were
trained, and the board of appeals appointed anreapehild rights®’

In Italy and Romania, children over the age of &4 apply for asylumi®® In Italy, the juvenile
court assigns someone to represent the child itumsproceedingé® In Romania, a staff
member of the child protection agency or a perdtihated with a private organization and

258 Resolution 97/C 221/03 of 26 June 1997; articledicates that the guidelines apply to persons utideage
of 18 who are not accompanied by a parent or otbsponsible adult and who do not have a European
nationality, who are found in the territory of arBpean State or arrive at the border of a Eurofstate seeking
entry.
29 |hid., article 4.
260 The courts of at least two States parties to tR€ ®ave adopted jurisprudence on this questiohpadth
their decisions rest on the best interests of tiikel enore than the right to be heard. Decisionshef Supreme
Court of Canada iBaker v. Canadand the High Court of Australia iMinister of Immigration and Ethnic
Affairs v. Teohcited in Law Reform and the Implementation of the Convertdiothe Rights of the Chilap.
cit.
%1 Third Report of Sweden, op. cit., para. 232, gitsection 1a of chapter 11.
%2 Third Report of Finland, op. cit., para. 119, mitisection 1(c) of the Aliens Act (537/1999).
263 [pi

Ibid.
%4 Third Report of Denmark, op. cit., para. 101.
265 | bid.
266 Third Report of Sweden, op. cit., para. 110, 19®-1
%7 |pid., paras 110-111.
%8 second Report of Italy, op. cit., para. 118; SecBeport of Romania, op. cit., para. 74.
269 5econd Report of Italy, op. cit., para. 118.
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having a graduate degree in law or social work khba appointed to assist the child in refugee
status proceeding®’ In Germany, foreigners of 16 years of age in pipiec possess the
capacity to act in asylum proceedirfgs.

In the Netherlands in 2002, the competent autlesritiegan to interview children aged 4 to 12
in asylum cases. Child rights organizations ce#d lowering the age limit for interviews.
They stated that “interviews do not sufficientlkeainto account the very young age of these
children and the fact that they cannot comprehérwdlégal ramifications of their interview
responses>’

In 2003 Belarus adopted new refugee legislation teaognizes the right of foreigners and
stateless persons under age 18 unaccompanied daytpar a responsible guardian to apply for
refugee statu§® The child may be interviewed, and a guardian félappointed to represent

his or her interests for purposes of this procegtlih

2.8 Emancipation and similar practices concerninglder children

Many legal systems recognize the institution of eay@ation, which gives persons under the
age of majority some, but usually not all, of tlkgdl capacities and responsibilities normally
reserved for adults’> Emancipation may be a consequence of some otl@gehin the status
of the child, such as marriage, or may be recognlze legal action taken for this purpose.
Traditionally, emancipation required the consenthd child and his or her parents or legal
guardiar?’® One consequence of emancipation is greater cgpézitparticipate in legal
proceedings.

In Spain, children who are emancipated can appeenurt?’’ Children between the ages of 16
and 18 can become emancipated for various reasuh®yadifferent procedures. Those who
live independently of their parents with the coriseinthe latter are considered emancipated,
without any formalitie$’® Children over the age of 16 can request a couetiancipate them
without parental consent if the child’s parents separated or if the parent having custody
marries a person who is not the child’s other pf€rChildren aged 14 to 18 who are married,
which requires judicial approval, are automaticaifyancipated

279 aw on child rights, op. cit., article 73(3).

27 second Report of Germany, op. cit., paras 119-<it#@ section 12 of the law on asylum proceedings.

272 second Report of the Dutch NGO Coalition for Chelils Rights, 2003, p. 17.

273 Article 15, Law of the Republic of Belarus on Rgées N 178-Z. 18 July 2003, available online atUhe
Refugee Agency, UNHCR, Refworld, <www.unhcr.orgfbgi/texis/vix/refworld/rwmain?docid=3f82bd6a4>,
accessed 17 October 2007.

274 |bid. (According to article 22, accompanied foregs under age 18, i.e. those who arrive with antad
family member, are not to be interviewed because #tatus will depend on that of the adult farmigmber.)

27> Their powers over property are generally limitetey usually do not have political rights and, ome
countries, the parents retain an obligation to suphem.

7% See e.glexique des termes juridique3rd edn, Dalloz, Paris, 1974, p. 1&mancipation in the United
States Juvenile Law Center, Philadelphia, available atwa.jlc.org/index.php/factsheets/emancipationus>,
accessed 10 March 2009.

277 Second Report of Spain, op. cit., para. 432(jlngiarticle 323 of the Civil Code, and para. 458.

278 pid., para. 432(d), citing article 319 of the TiRode.

279 pid., para. 432(a), citing article 320 of the iC®ode.

280 hid., para. 431(a) citing articles 46 and 48haf Civil Code.
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In Belarus, children over age 16 who are employedeti-employed had a qualified right to
become emancipatétf In 2000, the Child Rights Act recognized “the tigof children over
the age of 14 years] to live independently as lasgproper living conditions, financial support
of the state or supervision by guardianship or eat@orities are available.”

In the Czech Republic, Portugal and the Republicofea, children aged 16 to 18 attain
majority when they marry, which requires the comseftheir parents or a colf® In the
Netherlands, juvenile courts may issue a ‘declanatif adulthood’ to a mother aged at least 16
who wishes to raise her child, if this is foundo®in the interests of both mother and cffifd.

In Romania, girls aged 15 or older who marry aagtuil legal rights®* In Slovenia, persons
under the age of 18 who have become parents cameseqecognition of “full [legal]
capacity. =

In many countries, older children acquire, or mayure, certain legal capacities before
reaching the age of full majority without a formathange of legal status. In Sweden, for
example, children over the age of 16 control tlen income. Those having an independent
household may enter into the legal transactionmatly required to manage the household and
rear children belonging to °

In Iceland, children at age 16 attain “personal petance,” which entails the right to decide on
personal matters such as place of residence ane pfawork?®’ However, parents remain
obliged to support them until the age of 18.

2.9 Proceedings concerning schools and residentfatilities

The sources consulted contain little information tre child’s right to be heard in
administrative proceedings in schools, correctidaellities and other residential facilities, but
the information available is worth summarizing Hyie

In Iceland, regulations recognize the right of @ignschool pupils to be heard in connection
with being accused of breaching school rdfsThe Law on General Education adopted by
Georgia in 2005 recognizes the right of studemsl their parents) to participate, personally or
via a representative, in any hearing concerningcttilel and to ask for a hearing on any matter
affecting the child®

21 second Report of Belarus, op. cit., para. 50.i¢lidapproval was required if the child’s pareatsguardian
withheld consent.)

%82 gecond Report of the Czech Republic, op. cit.apaB (in the Czech Republic the consent of a cisurt
required and the consent of parents is not); InRaport of Portugal, op. cit., para. 16; Secongdre of
Republic of Korea, op. cit., para. 37 (in Republi&orea, only girls can marry before reaching aige of 18.)
83 |nitial Report of the Netherlands, CRC/C/51/Add1B97, para. 14, citing article 253ha of Book 1ttué
Civil Code, as amended in 1993.

24 5econd Report of Romania, op. cit., para. 53(a).

285 5econd Report of Slovenia, op. cit., para. 8tgiarticle 61 of the Non-Litigious Procedure Act.

26 second Report of Sweden, op. cit., paras 181 @& (However, they may enter into a contract of
employment or a partnership only with the consénheir parent or guardian, and conduct a businesswith
the consent of the competent authorities; paras I82and 185.)

287 Symmary Record, CRC/C/SR.273, 1996, para. 20.

288 second Report of Iceland, op. cit., para. 130 giRegulation No. 385/1996 on School Rules andipiisie
in Primary Schools.

8% Third Report of Georgia, CRC/C/GEO/3, 2007, p&@s81.
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The Ecuadorian children’s code recognizes the righstudents accused of a disciplinary
infraction to defend themselves. The Costa Ricateaecognizes the right of students to make
formal complaints of physical, sexual or emotioalalise or corrupt practices in schools, as well
as their right to be heard in disciplinary procegd?*°

Regarding disciplinary proceedings in correctiofiatilities, Japan reports that juveniles
accused of an infraction have a right to be infatrakthe charges and to plead their case to the
competent authorities, either in person or in wgfi®*

290 Article 41 of the Ecuadorian code; articles 666&) and 68 of the Costa Rican code.
291 Second Report of Japan, CRC/C/104/Add.2, 2004, 0.
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3. CRITERIA FOR DETERMINING WHEN A CHILD WILL BE
HEARD

Reports to the Committee on the Rights of the Ctddtain relatively little information on the
reasons why States adopt age limits or other @itfining the right of children to be heard in
legal and administrative proceedings of differentlk.

A publication of the government of New Zealand aades that the presumption that children
under the age of seven “lack intelligence and juelgtthand that those between the age of 7 and
12 or 14 lack “sufficient judgment to make ratioihbices” were inherited from Roman law,
as incorporated into and perpetuated by commorfiaw.

Religious law has influenced the age limits usediifferent legal systems, although in some
parts of the world this influence is more cleagagnized than in others. Canon law, the ius
commune of Europe throughout much of the Middle Ageerpetuated the Roman law concept
that children under the age of seven lack the tghiii reason or take legal responsibifity.
Canon law also establishes the age of majority8agehrs but recognizes capacity to testify in
legal proceedings at the age of¥4The continued use of these age limits in many feaa
countries and their former colonies is no doutggaty of canon law’”

Islamic law recognizes three stages of childhoaglirAcanon law, it views children under the
age of seven as lacking discretion; the age ofeli®n begins at seven years of age and ends at
puberty; and the third stage begins at pubertyesmis$ at full adulthootf®

Puberty is the threshold for many legal purposedeurmslamic law, including the capacity to
bear witness in legal proceedirfgs.Legislation often specifies the age at which ptbés
reached, which frequently differs according to $k& of the child and also may vary according
to the right or capacity in question.

292 ‘Does Your Policy Need an Age Limit?’, Ministry ofouth Affairs, 2001, p. 3, available at
<www.myd.govt.nz/Publications/Rights/doesyourpatiegdanagelimit2001.aspx>. (It also recommends that
national authorities avoid the use of age limitéess they are more reasonable and cost-effectave tither
criteria; p. 4.)

29% Canon 9782, available at <www.vatican.va/archiveatian law still recognizes infants as a categuiry
persons having no capacity to exercise any riglectdy. Georgia also reports that children underape of
seven are called ‘infants’ and have no legal capdhiitial Report of Georgia, op. cit., para. 2The Judicial
Code of Panama indicates that persons under thefagaen have no capacity to testify in any legatter.
(article 907.3, available at the Information Excg@mNetwork for Mutual Assistance in Criminal Magemd
Extradition on the website of the Organization ohétican States
<www.o0as.org/juridico/mla/sp/pan/index.htmli>). Sanly, the Egyptian Civil Code provides that chédr

under the age of seven lack discretion and henee ha capacity to exercise civil rights (article2i5ee Yale
University project Representing Children Worldwide, cit.).

% Canons 9881 and 155081.

295 The Initial Report of South Africa, for exampldates that under the common law then still in force
“childhood’ is divided into three age categoriékder 7 years, a child is known as an infans”; “einthe age
of 7 years, the child has no legal capacity to hist:or her guardian must act on his or her behait the
attainment of puberty (12 for girls and 14 for bgyanother milestone is reached. From 21 yeaestmor
achieves majority” (Initial Report, op. cit., pas® and 53). In Viet Nam, children under the agsivfhave no
civil capacity (Second Report of Viet Nam, CRC/Qf&#d.20, 2000, para. 49a, citing the articles 22eRthe
Civil Code).

29 Bahnassi, A. F., ‘Criminal Responsibility in Islam_aw’, in C. Bassioni, edThe Islamic Criminal Justice
SystemOceana, New York, 1982, p. 192.

297 |bn Abi Zayd al-Qayrawani, Abd-AllahCompendio de Derecho IslamidRisala fi-I-FigH, trans. J.
Riosalido, Trotta, Madrid, 1993; cap. XXXVIII, para39. (However, the Malikite school accepts theiteony
of children in cases of violence against a chilzerecho Comparado’, in ibid., p. 227.)
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In some countries, however, puberty is equated witainment of adulthood, even if some
capacities (in particular regarding ownership adgarty) may not be exercised until later in
life. The Second Report of the Sudan to the Conemitin the Rights of the Child states that
“Childhood is thus the period between birth and ggtyh” adding that “The maturity which
signals the end of childhood is attained when agividual becomes fully rational and
discerning fnumayyaland acquires intellectual, mental and physicatunig.”*°® The age at
which a child acquires mental and intellectual magtuis “a subject on which jurists hold
differing views and on which other positive laws also at variancé™® An Iranian jurist
indicates that mental maturity means “prudentialggment” in the management of one’s
financial affairs>®®

The Child Rights Law of Yemen illustrates this aqbiy as to the definition of childhood:
article 2 of the law defines children as “every lambeing below the age of 18 years unless
majority is attained earlier.” But article 59 dedg115 as the age at which the child “enjoys full
mental ability and is fully competent to exercise ¢ivil rights,” and article 60 defines minors
as persons under the age of'15.

The Committee expressed concern that the law “dumsfully reflect the principles and
provisions of the Convention, e.g. regarding théniten of the child...”®*? It also expressed
concern because “the definition of the child is leac under Sudanese law and is not in
conformity with the principles and provisions oktonvention. For example, minimum ages
may be determined by arbitrary criteria, such asepty, and discriminate between girls and
boys, and in some cases are too lov®>.”

The extent to which legislation reflects Islamigvlar the legal traditions of colonial powers
varies considerably from one country to anoffiégs does the willingness of the authorities to
modify legislation to bring it into compliance witimternational human rights standards.
Morocco’s Second Report to the Committee, for eXargiates that “the present orientation of
the national legislation is to take into considerathe developments in western society and to
take appropriate measures to secure the basidgesof human rights. 3%°

Some standards concerning the child’s right to Haseor her views taken into account appear
designed to protect social, cultural or economices that are incompatible with the principles
underlying the Convention. In Italy, for examplee ttconsent of ‘legitimate’ children is required

to bring an ‘illegitimate’ child into the family byecognition of paternity, but consent is not
required for the adoption of a child unrelated byobl 3°°

298 second Report of Sudan, CRC/C/65/Add.17, 199%528-30.

299 |pid., para. 30.

30 The Nobel laureate S. Ebadihe Rights of the Child: A study on legal aspedtshild rights in Iran
UNICEF, Teheran, 1994, p. 24.

%01 Third Report of Yemen, op. cit., para. 27, and &epo the Committee on the Rights of the Childtbg
Yemen National NGOs Coalition For Child Rights G&xe03, p. 14.

302 Concluding Observations: Yemen, CRC/C/15/Add.Z805, para. 14; see also para. 30.

303 Concluding Observations: Sudan, CRC/C/15/Add.2902, para. 24.

304 One author, writing in 1996, concluded that ortiyee countries, Iran, Saudi Arabia and Sudan, yfull
recognize the Shari'ah as the official law of taad”; Irshad Abdal-Haqglslamic Law: An overview of its
origin and elementslournal of Islamic Law and Culturg (2002, reprinted from 1996), pp. 68-69, cited by
Raisch, M. R., ‘Religious Legal Systems: A briefidgi to research and its role in comparative law’,
<www.nyulawglobal.org/globalex/Religious_Legal_Syrsis.htm>.

305 Second Report of Morocco, op. cit., para. 168.

306 Second Report of Italy, op. cit., para. 114.
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In most States, the criteria used for determinifngetier a child has the right to participate in
legal and administrative proceedings appear to &sedb mainly on tradition or practical
experience. In a report to the Committee, Lebasoonie of the few States to mention criteria
based on child development reseafti.ebanon’s reports recognize that existing starslare
based primarily on religious law and social tramfi, but the country maintains that these age
limits “are close to one another and to the stamggés which childhood is divided by
psychologists, education experts and sociolog?gﬁs.”

Many States indicate that age limits restricting tight of children to be heard in judicial and
administrative proceedings have been adopted tegrohildren from experiences that can be
harmful and contrary to their best intereSfsA Danish report indicates that the obligation to
hear children in certain legal and administrativeocpedings is conditional because
“particularly in respect of young children, it important not to expose the child to situations
which the child cannot understand or in which thiégdchas no background to make a decision.”
In a few situations the child will thus not be tekdue to the child’s immaturity or the nature of
the case. In such cases, it has to be assessdficafigovhether hearing the child or young

person is significantly contrary to his or her fetgs®*°

Other states indicate that age limits have beeptaddbecause of a presumption that children
below a certain age will not have sufficient contyenesion of the issues at stake or that the
information they can be expected to contribute balof little relevance. Finland, for example,
reports that children under the age of 10 are ydnekard in criminal cases, because of the
presumption that they are easily influenced anchbse the border between imagination and
reality is not always clear to thett.

In fact, some reports point out that very youngldrbn cannot be expected to have or to
express views on the subjects of legal or admatist proceedings. Denmark, for example,
has stated that “Paternity cases are usually décidmediately after a child’s birth, and it is

therefore rarely relevant to take account of tHiglshviews.”*?

While some countries — especially those that haweraled age limits during the last decade —
maintain that their legislation is compatible witticle 12.2, others freely recognize that the
diverse age limits accumulated in the law overddeturies have little logical basis and need to
be updated and rationalized. For example, an haleport to the Committee on the Rights
of the Child calls existing standards “very fragnaey, incoherent and, at times,
contradictory.” It concludes that “a revision ofetlturrent laws is necessary in order to
base them on more rational and uniform critefig.”

307 second Report of Lebanon, CRC/C/70/Add.8, 1998398, 12 and 60-67.

308 |bid., para. 96. The Committee’s Concluding Obations on the report expressed concern about the
different age limits in religious law having consegces for matters such as custody and guardianship
(CRC/C/15/Add.169, 2002, paras 9-10). Lebanon’sdlRieport indicated that it recognized the appiicabf
different age limits that depend on the religiowsnmunity to which the child belongs as a contradict
between national law and the CRC (CRC/C/129/Ad20D4, paras 98, 110).

309 See e.g. the Written Reply of India, p. 48; HodglRachel and Peter Newelinplementation Handbook for
the Convention on the Rights of the ChiliNICEF, Geneva, 2002.

319 Third Report of Denmark, op. cit., para. 103.

31 Third Report of Finland, op. cit., para. 132.

312 Third Report of Denmark, op. cit., para. 105.

13 Second Report of Italy, op. cit., paras 94 and112.
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While some reports to the Committee reveal anmation to reduce or simplify the diversity of
age limits concerning children’s legal competenoctker States take a different view. Iceland,
for example, has stated that recognition of difiérages “for the enjoyment of rights and

protection must be regarded as allowed in somesdaserder to ensure a gradual increase in
the rights of children as they grow and develdf.”

314 Second Report of Iceland, op. cit., para. 109.
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4. APPLICATION OF LAWS IN PRACTICE

....little documented, qualitative information is dahle about ‘listening to children’s views’ in
judicial proceedings or placement in ‘alternatiaeec. ..

Second Report of India, CRC/C/93/Add.5, 2003, para.

To analyze whether different ways of regulatingtilgbt to be heard are compatible with article
12.2, it is useful to understand how they workiiagtice. This is especially the case with regard
to age limits that establish presumptions rathantmflexible criteria, and criteria that are

based wholly on factors other than age, such asiriyaand the best interests of the child.

Reports to the Committee on the Rights of the Cbdldtain some information on this subject,

although not enough to come to definite conclusions

Danish statistics indicate that in 2003 concerngitten were heard in about one fifth of all
cases regarding contact with divorced paréfitslearly half of children over the age of eight
were heard!® An independent 2004 study of “complex” custodyesagound that only one
quarter of the concerned children had been giveopportunity to express their views. The
study concluded that “the family law system is tadiin deciding what importance to attach to
the points of view of young childrer’

Another independent study carried out in Denmadnitbthat only 54 per cent of children aged
7 to 11 placed in alternative care were offeredrémrview as part of the case processitig.
According to the law in force at that time, childnender the age of 12 did not have a right to be
heard, but information about their views was taddesn into account “to the extent warranted
by the maturity of the child and the nature of dase.?'° However, the main reasons for not
interviewing children were not those recognizedtloy law, but rather the heavy workload of
social workers and their “lack of confidence” abouerviewing childreri?°

Finland reported that “a minor does not often hameactual opportunity of taking part in the
treatment of matters affecting him or her. Wherpdiss over maintenance or visits or the best
interests of the child in child welfare are dis@adgsssmall children are very easily left to play
only a minor role.®! This was attributed to the fact that the respdesiuthorities “do not
have the required skills and time to hear and pmegrcorrectly the child’s feelings®?

In Iceland, a 1998 survey of children involved inild welfare cases concluded that child
welfare committees sought information from apprcediety 30 per cent of the children assisted
that year’?® A representative was appointed for the child BLQper cent of the cas&s.

%1% National Council for Children, ‘Report to the UNo@mittee on the Rights of the Child, Supplementary
Report to Denmark’s 3rd Periodic Report’, 2005,apat7. (The report also indicated that “Importamaes
attached to the child’s opinion in 68% of the caassregards overall contact arrangements,” althabgh
indicators on which this conclusion is based arteidentified.)

316 46 per cent, ibid.

317 bid., para. 45, citing a study by Offesen, Maidte ‘Contact in the Best Interest of the Childs1$4/05.

318 |bid., para. 65, citing a study by Hestback, Afrathe, ‘When Children and Young People Are Pladed:
study of local authority practice in placement c4s8FI, Copenhagen, 1997.

319 nitial Report of Denmark, CRC/C/8/Add.8, 1993rgab4, citing article 124a of the Social Assis@Act.

320 |bid., para. 66.

%21 Third Report of Finland, op. cit., para. 135.

322 |pid., op. cit., para. 127.

323 Second Report of Iceland, op. cit., para. 126.

324 |bid.
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In Sweden, a survey of child welfare cases covel®B@P to 2001 concluded that children were
interviewed “to a much greater extent today thas wlaown by the surveys conducted in the
mid-1990s.” But “documentation of ... the childre@titudes towards the matters raised in the
inquiries ... only occurred in about half of theseesi and “there was little evidence on record
of the child’s attitude having influenced the findecision.®® The study also detected
substantial differences in practice of differentricipalities?°

The conclusion that emerges most clearly from tfiesebut very relevant studies is that more
research is needed on why children are and whydheyot listened to or given an opportunity
to present their views; the correlation betweemddieard and factors such as the adoption of
new legal standards or administrative guidelinesher training of personnel; and the actual
impact of measures taken to give more childrenieevim legal and administrative proceedings.

Some of the reports submitted by NGOs to the Cotemibn the Rights of the Child indicate
generally that limited effect has resulted fronoa# to ensure the right of children to be heard
in legal and administrative proceedings. A JapaiNGe© coalition observed that most of the
steps taken by the authorities have been in tha fafr guidelines or instructions rather than
laws, and they have had little impact on pracifédn Italy, the NGO Working Group on the
CRC expressed the view that “there is no practicéistening to children’, regardless of the
level of competence of the individual child” andthHaws that require children’s views to be
taken into account in legal or administrative pemtiags “are often disregarde®f® A Polish
NGO also commented that the views of children atesafficiently taken into account in legal
and administrative proceedings, notwithstandingtimeschanges in relevant legislatidf.

The quality of services provided by those who reent children in legal or administrative

proceedings also leaves much to be desired in somatries. An NGO report from the Czech
Republic indicates that children often receive ffisient information about proceedings in

which they participate; the social workers who esgnt them are not sufficiently independent;
representation is a mere formality; and the expmpinions offered to the court are

unprofessionat®

A separate but related issue concerns improvenemsrastructure needed to make legal and
administrative procedures more child sensitive.sEheclude construction of special facilities
for hearings involving children, and installatiohemuipment to record testimony prior to trial

or allow children to participate in trials via cémb circuit video. In Sri Lanka, for example,

legislation allowing videotaped evidence to be uatttial was adopted in 1999, but by 2003
only one centre for producing such evidence had keeup®*

325 Third Report of Sweden, op. cit., para. 225.

328 |pid., para. 217.

327 Committee for NGO Reporting on the Convention loe Rights of the Child, ‘NGO Report on the Second
Periodic Report of Japan’, 2003, p. 7.

328 Gruppo di lavoro per la Convenzione sui dirittildefanzia e dell’adolescenza, ‘The Rights of Chelal in
Italy: Perspectives in the third sector, supplemgnteport’, 2003, p. 12.

329 Helsinki Foundation for Human Rights, ‘Alternatiieport to the Republic of Poland’s Report on the
Realisation of the Convention on the Rights of@éld for the Period 1993-1998’, 2002, p. 4.

330«Comments on the Second Periodical Report of thec Republic on the Implementation of the Conwenti
on the Rights of the Child, with the Support of theernational Federation of Human Rights and Eorvinental
Law Service’, 2002, p. 7.

31 CRC/C/SR.872, 2003, para. 15; Second Report df&@rka, CRC/C/70/Add.17, 2000, para. 54.
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A survey of Belgian children confirms the geneiitliaion described above. Two of the most
important conclusions reached were:

. “We think that decisions are often taken without kmowledge. We want more say,
and have more of a feeling that we are really bdistgned to by our adviser, our
lawyer or the judge in the juvenile court. At pneiseour opinion is too often sought
via our lawyer. We can answer for ourselves.”

. “We also find it unfortunate that if our opinion $®ught, it is not really taken into
account sufficiently. We sometimes have the feetimat juvenile court judges only
ask our opinion because it is a requirement, kattttiey do not actually listen to what
we have to say**?

%2 survey carried out by the Ministry of Justice aWdICEF National Committee, ‘That's My Opinion. What
do you think? First report by children and youngge living in Belgium for the Committee on the Rig of
the Child’, UNICEF Brussels, 2002, p. 22.
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5. CHILD-SENSITIVE PROCEEDINGS

When our opinion is sought, this is often donehi@ wrong way. Too many difficult questions
are asked, we don't really understand the questotso many different people ask us the same
guestions.

It is often not easy for us to talk about probleahbome. The person who interviews us must be
familiar with our social environment and trust us.

Belgian childref®

5.1 General

Legal procedures designed to provide children aittopportunity to defend or vindicate their
rights should be “child-sensitive,” according te tEommittee on the Rights of the CHifd.
This term, according to the UN Guidelines on Jestit Matters involving Child Victims and
Witnesses of Crime, “denotes an approach that batathe child’s right to protection and that
takes into account the child’s individual needs arelvs.” Several international instruments
applicable to different types of proceedings rdferthe characteristics or requirements that
make legal or administrative proceedings child ges They can be summarized as follows:

. Questioning or speaking with the child in an ermwim@nt in which he or she feels
secure and comfortable and, whenever possibleputitthe presence of any person
whose presence may intimidate or unduly influeheechild®*

. Using language that the child can easily underst&hd
. Avoiding repeated questionirfg’
. Informing the child about the nature of the procegsl, his or her rights and possible

role in them, and the timing, progress and outcofrtee proceedings:®

. Avoiding unnecessary dela$*
. Providing appropriate support services throughbetlégal process?
. Providing the child with opportunities to make kmowis or her views about the

process and participation in it, and taking thasevs duly into account**

. Respecting at all times the child’s dignity anditte extent possible, privacf?

333 Survey, ‘That's My Opinion’, op. cit.

334 General Comment No. 5, para. 24, op. cit.

335 See Guidelines 14 and 30(d).

3% Guideline 14.

337 Guidelines 31(a), 23.

38 See e.g. article 8.1(b) of the Optional ProtoGaljdelines 19-20 and 30(b).
339 35ee e.g. article 8.1(g) of the Optional ProtoGaljdeline 30(c).

340 5ee e.g. article 8.1(d) of the Optional Protocothte Convention on the Rights of the Child on sh&e of
children, child prostitution and child pornograpiBuidelines 16 and 22.

1 Guideline 21.

%2 Guidelines 10-13, 16 and 26-29.
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In many countries, civil and criminal trials concigerg children are closed to the public, or
hearings in which a child testifies are closedhi® public even if the trial is ndt? This rule is
designed to protect the child’'s right to privacyvasll as to help create a less intimidating
environment. It is recognized in different formsibternational human rights instrumefts.

The importance of training judges, prosecutors atter judicial staff is also recognized by
international instruments, and many reports in@icdtat training programmes have been
established or carried otff In some countries, laws or regulations have beeptd requiring
appropriate training for personnel who interviewildten in the context of legal or
administrative investigations and proceedifs.

5.2  Civil proceedings

The South African Children’s Act provides that “Ttleildren’s court hearings must, as far as is
practicable, be held in a room which ... is furnisiaed designed in a manner aimed at putting
children at ease®’ The process “must be designed to avoid adversagakedures and include
rules concerning ... appropriate questioning techesdfor ... children...**® Children who are
parties or witnesses shall be questioned throughtarmediary, if the court finds that this is in
their best interest, and the court has broad disaréo admit into evidence written reports by
medical practitioners, psychologists, social woskand other professionals who have examined
or interviewed the child prior to tridf® The court also has broad discretion to order arggn

to leave a hearing if it believes that his or hexspnce is not in the best interests of a child who
is present®°

In 2000, the Supreme Court of the Philippines agld@ Rule on the Examination of Child
Witnesses designed to encourage children to teistijydicial proceedings and minimize the
potential for trauma resulting from their partidioa.™> The Rule authorizes testimony by
closed circuit video link®?

Slovenian legislation provides that in cases invmvthe care and education of children,
children who are not parties to the action may barth informally by the presiding judge,
outside the courtroom and in the presence of aopeu$ the child’s choicé> The records of
the interview may be kept confidential, if the jedgonsiders that to be in the best interests of

33 See e.g. Third Report of Sweden, op. cit., pa®&i, citing chapter 5, section 1 of the Code oficlatl
Procedure; article 258 of the Children’s Code ofi&tor, op. cit.; article 126 of the Costa Ricanl@bn’s
Code, op. cit.

344 See e.g. article 14.1 of the Covenant; GuideleGuidelines on Justice in Matters involving Chilittims
and Witnesses of Crime, and, more generally, artigl1(e) of the Optional Protocol to the CRC oteS#
Children, Child Prostitution and Child Pornograpagd Rule 8.1 of the UN Beijing Rules.

34% See e.g. part XV of the Guidelines on Justice attbts involving Child Victims and Witnesses ofifei and
Rules 6.3 and 22 of the Beijing Rules; Second RepbGermany, op. cit., paras 340-341; Third Rempdrt
Denmark, op. cit., para. 104; Third Report of Swedsp. cit., paras 106—-109 and 186; Second RefdHeo
Philippines, op. cit., paras 21, 43, 62 and 121.

3% Third Report of Sweden, op. cit., paras 104, 108-1

347 Subsection 42(8)(a).

348 Subsection 52(2).

349 Subsections 61(2) and 63(1).

30 sybsection 60(2).

%1 second Report of the Philippines, op. cit., pdig®) and 97.

%2 |pid., para. 98, citing the Supreme Court Rule€gamination of a Child Witness.

%53 second Report of Slovenia, op. cit., paras 85a8figle 410 of the Civil Procedure Act, op. citeSabove
for the criteria for being heard and for participgtas a party in such proceedings.)
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the child®*In Finland children may be heard outside the coarh, for example in the judge’s
room, to provide a friendlier environmetit.

The Romanian law on the rights of the child prosidieat when children are removed from
their home due to an imminent risk of abuse or e&glthe child’'s statement may be
videotaped, with the assistance of a child psydiistp if the child consent§® If a court
decides that a child’s direct testimony is necgsghe testimony must be given in the judge’s
office, in the presence of a psychologist afterdhiéd has been prepared for the experietite.

The Costa Rican children’s code provides that childshall be heard and their views and
versions of the facts shall be taken into accourmvery trial or other proceeding arising under
the code€®® It also provides that the child may be accompabiged social worker, psychologist
or other person who enjoys the child’s confiderleat proceedings must be simple and proceed
without delay, and that the judge must explainrtyeihe significance of each thing done in the
child’s presence and the meaning and reasons éuy efecision takefr® The Nicaraguan Code
contains a similar provision regarding the dutyusfges to give adolescents clear and accurate
information about all aspects of the proceedingiife to do so renders the proceeding #ill.

Several of the children’s codes adopted by LatineAioan countries call for establishment of
specialized, child-sensitive children’s courts. Theuadorian code provides that children
testifying in children’s courts shall do so withdaking an oath, in principle in the presence of
a parent or other person of confidedteTestimony is to be given in closed court, in an
environment that respects the child’s privacy antb#onal integrity; questions incompatible
with that environment must be disallow&dThe parties may be present if the judge concludes
that their presence is compatible with the bestresits of the childf?

The Bolivian code obliges the State to establiskcispized children’s courts in which
proceedings are expeditious and children are uleasgth the respect that they deserve as
persons who are the subjects of righf§.”

The children’s code of Honduras contains an unugtalision calling for legal proceedings to
have a positive impact on the child in so far asspue:

Legal and administrative proceedings concerninddddm shall have an educational and

informative function, enabling the child to be infeed, in keeping with his or her age and

maturity, about the meaning of each stage of tbegading and the decisions taken, in order that
he or she appreciates his or her value as a hureary land be able to develop with the

responsibility corresponding to his or her A

354 |bid

%% Third Report of Finland, para. 130.

36 Article 95(1) and (2).

%7 |bid, article 95(3).

38 Article 107.

%9 pid. The Guatemalan children’s code containslsingirovisions in article 116(c)—(f).
350 Article 101(e), concerning proceedings againsiest@nts accused of an offence.
31 Article 258.

362 |hid.

%83 pid.

%4 Articles 214-215.

355 Article 87.
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India’s National Charter for Children (2003) statédl matters and procedures relating to
children, viz. judicial, administrative, educatiénar social, should be child friendly. All
procedures laid down under the juvenile justicdgesysfor children in conflict with law and for
children in need of special care and protectiotil stiso be child friendly.#*® The charter is not
law, however, and in 2004 the Committee on the Rigl the Child concluded with regret that
“there are virtually no legal provisions guarantegeichildren’s participation in civil
proceedings affecting their rights and well-beifyf.”

(a)
(b)
(c)
(d)
(e)
(f)

(9)
(h)
(i)

()

(k)

(M

(m)
(n)

Box 5.1: Procedures of Goa’s children’s court

In all dealings with children, the Children’s CosHhall follow the following guidelines:

Source Goa Children’s Act 2003 (Goa Act 18 of 2003).

Child victims/witnesses are informed of thele in regard to court proceedings;

Their views are allowed to be heard and respec

Inconvenience to them is minimized and theiwvaxy is respected;

Delays in the proceedings are reduced;

Aggressive gquestioning or cross exaation of child victims is avoided and the sa

if necessary, is done through the judge;

Provisions are made for trials in camera;

The identity of the child is protected;

Child victims are prepared for the judiciabpess and prosecution of alleged abus

is not rushed if a child is not ready to go to ¢pur

The investigator ascertains the need for nadigamination of the child victim, ang

when examination is undertaken, ensures that nheiitggexamination is avoided,;

The medical examination should be conductetthénpresence of the parent/guardi

and social worker/counsellor as far as possible;

The child’s testimony should be recorded ia pinesence of a social

worker/counsellor as early as possible after thesizk incident with other witnesse

at hand;

Adequate translation/interpretation and tratwis/interpreters who are sensitive to

children’s needs should be provided wherever needed

In case of a mentally challenged child, thmpetent service provider should depo

on behalf of the child;

The special needs of the child victims/witressshould be catered for. These shol

include the following:

() Enable children to familiarize themselves with tio@irt surroundings;

(i) Inform children of the different roles of the kegrpons at court, such as the
judge, the defence lawyer and the prosecutor;

(i) Inform the court of the special needs of childregéneral and of the individus
children in specific cases;

(iv) Help children be comfortable in the proceedings;

(v) Encourage questionings to be short and clear sota® confuse child
witnesses;

(vi) Permit children below eight years of age to respondading questions
facilitated by a social worker.

ers

Id

A

%6 para. 22.
%7 CRC/C/15/Add.228, 2004, para. 36; see also CRG/BH.115, 2000, para. 34.
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However, the Indian state of Goa has adopted a rgimepsive law on children that contains a
detasiI‘S%d prescription regarding the procedurese@pplied in the Children’s Court (see box
5.1).

5.3 Protection of child victims

Various countries have introduced measures to nia&degal process less intimidating for
children. These include use of pretrial statemeattstrial, use of videotaped testimony,
questioning by judges and experts instead of lasyy@rd the presence of a support person.

One of the most important changes introduced byyntauntries to protect child victims is
allowing the use of pretrial statements by childasnevidence at trial. In criminal proceedings,
reconciling measures designed to protect childegises with the rights of the accused poses a
greater challenge than in proceedings where thd'shiiews or testimony will not affect the
criminal responsibility of others.

In Finland, video or audio recordings of pretritdtements by children under 15 years of age
can be used in court as evidence, provided thatticesed is given the opportunity to pose
questions to the chilf® In Sweden video recording of questioning conduateding the
preliminary investigation has become standard ®an trials of persons accused of offences
against childrei’® Canadian legislation was amended to allow chitdivis or witnesses to be
heard by video link or from behind a screen in kimg of criminal proceeding, not only those
involving sexual offences and other violent offexit’é Recordings of the testimony of a child
made before trial are admissible as evidence dnllgei witness affirms the accuracy of the
recording during triaf’?

Scotland’s Vulnerable Witnesses Act of 2004 pratedkt witnesses under the age of 16, as well
as vulnerable persons over that ageA request by a child witness to testify by vidéuklor
from behind a screen must be granted, unless th concludes that the risk of prejudice to
the trial from these measures significantly outwsighe risk to the child witness of testifying
in persort’* (This rule applies in civil as well as criminalogeedings’) In trials for violent
offences, witnesses under age 12 may not be questiby the accused, subject to the same
exceptiort’® The new legislation also allows recorded statemerade prior to trial to be used

%8 The Children’s Court was established in Decemib#2

%9 Third Report of Finland, op. cit., para. 131, mitithe Act on the Amendment of the Code of Judicial
Procedure (360/2003).

370 Third Report of Sweden, op. cit., para. 230.

371 Section 486.2 of the Criminal Code, as amende®0f5. (The amendment also gave courts broader
discretion to hold hearings behind closed doongrttect the interests of child witnesses in anyllohcriminal
proceeding, not just those involving sexual abuséalent offences; section 486.1.)

372 Section 715.1 of the Criminal Code.

373 Third and Fourth Report of the United Kingdom, QRGBR/4, 2008, para. 37; an official summary af th
Act is available at <www.opsi.gov.uk/legislatiordiand/en2004/2004en03.htm>. (The Act applies teqes
over the age of 16 whose capacity to provide evides affected by mental disability, fear or disgresections
11 and 271.)

374 Section 271A.

37> Sections 13 and 19.

376 Section 6.
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as evidence without requiring that the witness iconthe statement during trial. It also allows
child witnesses to testify with the assistance sfijpport persof’.’

In 2000, Belgian law was amended to allow videotaiestimony prior to trial by child victims
of certain crimes, including sexual offences, kijniag, physical abuse and withholding of
food3"® The law also authorizes child victims to parti¢gpén criminal trials by vided’® In
Cyprus, legislation on domestic violence adopteddf0 provides for victims’ testimony to be
presented by closed circuit television and the afsecreens to shield victims who testify in
court®®° Legislation adopted the following year gives csutiscretion to use these measures
whenever a child testifie§!

In Jordan, legislation was amended in 2003 to atlmevuse of closed circuit television or video
recording of pretrial testimony in criminal procé&gk, when considered necessary to protect
witnesses under age i%.In Japan, the Criminal Procedure Code was amei@900 to
allow the use of screens or closed circuit videdndutrial 32 Sri Lanka adopted legislation
allowing videotaped evidence to be admitted irigriar child abusé®*

The Guatemalan children’s code recognizes the t'mgih to be re-victimized by confrontation
with the perpetrator at any stage of the proceetifige authorities must prevent repeated or
persistent questioning of children, as far as fpbssand arrange for their testimony to be given
just once, at the most decisive part of the proogsd®

Costa Rican legislation adopted in 2004 provideganeral terms that direct contact between
the child victim and the accused offender must \w@ded, through the use of technology or
any other means availabf®. Qualified psychologists, psychiatrists or medisatsonnel must
provide child victims with as much support as thespling judge considers necessary, and the
professional assigned to a child victim must adttigecourt as to how to avoid or diminish the
risks to the child’s psychological health from freceedings®’

In Argentina, the federal Code of Criminal Procedwas amended in 2004 to provide that
child witnesses or victims under the age of 16 mal/be questioned by the court or by the
prosecution or defence in proceedings concerniimes against the person. They may be
interviewed by a child psychologist whose reportyrba received into evidené& The court

may allow the parties to witness the interview tiyio a video or audio link or other technology

377 Section 271M and A, respectively. (Child witneseesy also testify with the aid of support persamsivil
proceedings; section 22.)
378 oi relative & la protection pénale des mineulinistry of Justice press release cited by thesitebluriste,
3<7\ngw.juriscope.org> accessed 24 September 2007.

Ibid.
380 \written Reply of Cyprus, 2003, p. 37, citing sea 10-13 of the Violence in the Family (Preventom
Protection of Victims) Law of 2000 (Law 119(1)/200
31 pid., pp .63-64, citing the Protection of Witness.aw of 2001 (Law 95(1)/2001).
32 \Written Reply of Jordan, para. 11, citing Act Ni6/2003, adding a new third paragraph to articie dBthe
Codeof Criminal Procedure, and CRC/C/SR.1188, para. 29.
383 Second Report of Japan, op. cit., paras 93 andci@y an amendment to the Code of Criminal Pdoce
and the Law for the Inquest of Prosecution whicls emacted on 12 May 2000.
34 Second Report of Sri Lanka, op. cit., para. @@ the Evidence (Special Provisions) Act, No.d&82.999.
385 Articles 116(k) and 125.
386 Children’s code, article 127.
%57 |bid., article 121.
388 Act 25.852, article 250 Bis (a) and (c) of the €pds amended.
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shielding the witness from contact with th&¥hThese measures may be applied to the benefit
of witnesses aged 16 to 18, on recommendatiomuédical practitionet®

The Jamaican Child Care and Protection Act allomilo/ictims of sexual offences and crimes
of violence to be interviewed out of court and atten record of their statement to be used as
evidence, if a medical practitioner informs the rtothat testifying in court would pose a
“serious risk to the life or health of the child’'a-demanding standa?%l.

A related change in the procedures of many cowniseto allow the judge or an impartial
expert to ask questions formulated by the defenbemaquestioning a child is necessary to
respect the rights of the defendadfitin Sweden, the defence counsel may listen to iptetr
interrogation without being physically present amady pose questions through the person
questioning the child®® In Finland, the court has discretion to decide theestions formulated
by the opposing party be asked by the judge rdttar counsel. It also provides for the hearing
to take place in a place other than the courtrodonecessary, and the child has the right to a
support person if needéyf.

In Portugal, when children under age 16 testifgriminal proceedings, questions may only be
posed by the presiding judge. Prosecutors or defettorneys may not question the child
witness directly, but may indicate to the judge theestions they would like him or her to
ask®®In Georgia, an accused may be ordered to leavedinroom while a child testifies; the
accused is simply informed of the content of thiddeh testimony after returning to couft
Children under the age of 16 may leave the counirafier testifying®’

ltalian practice is similar, but applies to childreegardless of their ad& In addition, Italian
judges may be assisted in questioning a child w&rgy a member of the child’s family or
expert in child psychology® In the prosecution of sexual offences, childreny nestify
outside the courtroom, or the child’s testimony rbayreplaced by the use of evidence obtained
prior to trial*® The legal definition of certain offences againsiidren also was modified to
avoid the need for testimony about bodily penedretf*

In Sweden, the Preliminary Investigation Ordinanoatains a number of provisions (sections
15-19) designed to make this stage of criminal gedings child sensitive. Interrogations must
be conducted by a person with the appropriatesskilhd questions must not enter into greater
detail than the circumstances dem&tdChildren under 15 may not be obliged to attend a
hearing for more than three hours unless their gmes is considered to be of special

389 |bid., article 250 Bis (d)
39 |bid., article 250 Ter.
391 Child Care and Protection Act 2004, op. cit., seci8.
392 The right to cross-examine witnesses is, of cquasbasic element of the defendant’s right to a tidl
under international human rights law. See e.gclarti4.3(e) of the International Covenant on Cawitl Political
Rights.
393 Third Report of Sweden, op. cit., para. 230.
394 Third Report of Finland, op. cit., paras 130, 133.
39 |nitial Report of Portugal, op. cit., para. 2Qjm article 349 of the Code of Criminal Procedure.
zzj Initial Report of Georgia, op. cit., para. 48. €TReport calls this measure “exceptional”.)
Ibid.
398 Second Report of Italy, op. cit., para. 117.
39 |bid.
499 pid.
“1pid., para. 315.
02 Third Report of Sweden, op. cit., para. 227.
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importance to the investigation. They must be agmmed by a parent or legal custodian,
unless this could prejudice the investigaftthA time limit of three months was established for
completing preliminary investigations of crimes mga children!®® The Swedish Migration

Board has guidelines intended to make its procesdthild sensitivé®

In the United Kingdom, legislation adopted in 19880gnizes a series of measures that may be
authorized to facilitate the testimony of witnessesler the age of 17. The views of the child
must be taken into account, however, in decidingtiwdr such measures will be authorized,
and the court must state the reasons for its @ectsi authorize, deny or modify théff. The
measures include allowing the use of videotapetihiesy; allowing the witness to testify via
video link or from behind a screen; allowing theneiss to testify in closed court; restrictions
on the introduction of evidence regarding the wisi prior sexual behaviour; allowing the
witness to use communication aids; and the weasfnstreet clothing (rather than traditional
court garb) by the judge, prosecutor and defertoenaty*’

In Sri Lanka, procedures were modified to avoid tieed for a pretrial hearing in cases of
statutory rape, in order to reduce delays andvigéms from testifying twicé®

Some countries also recognize the right of childn@sses to receive support from an
acquaintance or a person appointed by the couthdrUnited Kingdom, support persons may
help witnesses under the age of 17 communicate tvittcourt'® In Canada, a person chosen
by the witness may remain close to the witnessenhd or she testifies, unless the court finds
that th4elopresence of the support person would fereerwith the proper administration of
justice.

In the Philippines, rules concerning handling ofctlbuse cases require the appointment of a
guardian ad litem for victims. Their role is to niton the progress of the case, explain all
proceedings to the child and attend all proceedimgghich the child participates, as well as to
advise the prosecutor as to the child’s abilityooperate as a witness and advise the judge as
to the child’s ability to understand the proceeditly

In Georgia, the teacher of a child under 14 musinat proceedings in which the child testifies
and may, with the permission of the court, askahiédd question§’? Russian legislation also
provides that teachers must be present when childneler 14 are questioned in cotiftin
Ukraine child witnesses may only be questionedeigal proceedings in the presence of a

403 |bid., paras 180 and 227.

%% |bid., para. 105.

%% |pid., para. 233.

408 v quth Justice and Criminal Justice Act, 1999, kaidé at
<www.opsi.gov.uk/Acts/acts1999/ukpga_19990023_eptB£hl-pbl-11g16>, articles 16(4), 19(3) and 20(5)

97 |bid., articles 23-27, 30 and 41.

“%8 Second Report of Sri Lanka, op. cit., para. 8ihgithe Judicature (Amendment) Act, No. 27 of 198@&tutory rape
is the crime of sexual intercourse with a persodeunrthe age of consent; the procedure eliminatéokiSnon-summary
inquiry”).

09y outh Justice and Criminal Justice Act, 1999, @p, article 29.

19 Section 486.1(1) of the Criminal Code.

11 Second Report of the Philippines, op. cit., p@&9, citing section 19 of the Rules and Regulationghe
Reporting and Investigation of Child Abuse Caseasyant to section 32 of RA 7610.

“12nitial Report of Georgia, para. 48. (The same snea s discretional for children over the age 4fdnd for

the child’s parents or guardian.)

13 Second Report of Russian Federation, op. cita.pék(n).
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teacher or close relativé? Child witnesses may not be present during trie¢ept when called
upon to testify:®

In Slovenia, legislation adopted in 1998 provideat tchildren who have been victims of a
crime must be represented throughout proceedingimstogan accused offend®f. The pretrial
testimony is read out during trial; victims undie tage of 15 may not testify in court, but
guestions posed by the defence may be answered private interview outside the
courtroom’*’

New Japanese legislation requires that victims ivecespecial attention and assistance,
especially during criminal investigation and tA4l.When child victims of sexual offences
testify, they may be accompanied by a person wipossence will help ease the mental and
psychological burdeft?

The Indonesian Child Protection Law recognizedrtgkt of child victims not to be identified
publicly, and their right to information about tevelopment of the legal procé'$8.

5.4 Mediation

Another way to make legal procedures more senditivehildren’s needs is to allow resolution
of disputes through mediation or other non-judipi@cedures. The South African Children Act
authorizes children’s courts to order a pretriaifecence for purposes of mediation, to hold a
family group conference to seek a solution to ttebiem before the court, or to refer the matter
for mediation by “any appropriate lay forum, indingl a traditional authority™! Cases
concerning child abuse, including sexual abuseerctided from referrals for mediatiff.

Some Latin American countries have also adoptel&®mn concerning mediation in cases
involving children. In Paraguay, exploring the fibdy of mediation €onciliacién is an
obligatory stage of proceedings before the speedlichildren’s court®® In Costa Rica,
mediation is not allowed in cases concerning doimasblence or other crimes against the
child or suspension or loss of parental authdfityA proposed settlement must be agreed to by
the child’s representative and the child if he be $s over age 1%° Under the Honduran
children’s code, mediation is obligatory in caseslving juvenile offender§?®

414 Second Report of Ukraine, op. cit., para. 99.

“1%|bid. (unless the court deems their presence tafen

“1® Second Report of Slovenia, op. cit., para. 88.

7 bid.

418 Second Report of Japan, op. cit., para. 494 citrey 1999 Law on Punishing Acts related to Child
Prostitution and Child Pornography, and on Probgc€hildren.

19 |bid., para. 495, citing the Law amending the Cofl€riminal Procedure and the Law for the Inquafst
Prosecution of 12 May 2000.

“20 Article 64. (This article also recognizes theghti to “physical, mental and social safety guaresitg

21 Sections 6971, respectively.

22 5ections 69 and 71.

23 paraguayan children’s code, article 174.

424 Costa Rican children’s code, op. cit., articlés XBor does it proceed in cases involving “unremainte
rights”).

2% |bid., article 158 (children of any age have tightto be present, to be accompanied by a supgeson and
to be heard personally; article 157).

426 Article 226.
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6. LEGAL AND OTHER ASSISTANCE

A growing number of countries recognize childrenght to legal assistance or representation
in legal or administrative proceedings, althougtefwithin relatively narrow parameters or
subject to discretionary criteria.

South Africa elevated the child’s right to legakiasance in civil matters to the status of a
constitutional right, as indicated above. The QlildAct 2005 provides that “Where a child
involved in a matter before the children’s courh@ represented by a legal representative, and
the court is of the opinion that it would be in thest interests of the child to have legal
representation, the court must refer the mattehéoLegal Aid Board..**’ The Office of the
Family Advocate assists children in making theaws heard in proceedings concerning family
law matters'?®

One of the most generous guarantees of legal assestin civil matters is found in the Child
Rights Act adopted by Nigeria in 2003. Article 1pfvides that “A child has the right to be
represented by a legal practitioner and to freallagl in the hearing and determination of any
matter concerning the child in the [Family] Couth”"New Zealand, appointment of counsel for
the child is mandatory in proceedings under thddgém, Young Persons and Their Families
Act 19897%°

In Sweden, children are entitled to personal legptesentation in certain cases, under the Care
of Young Persons (Special Measures) Act and thenAliAct. In criminal proceedings
involving a child victim, the authorities are remgd to consider whether the child needs
personal legal representation. This service isla@biai free of charge in connection with certain
types of crime$°

In Denmark, there is a presumption that all chitdoeer the age of 12 have the right to be
heard in cases concerning placement, but only r@nldver the age of 15 are entitled to free
legal assistance in such proceedi‘ﬁ’és.

In Belgium children are entitled to legal assistirtcertain kinds of proceedings, but a report
by the Flemish Children’s Rights Commissioner te @ommittee on the Rights of the Child
points out that there is no right to legal assistain order to initiate legal proceedirgs.

In the Netherlands, the Ministry of Justice stoppedding children’s law centres in 2006
because it was felt that ordinary legal aid and@deentres had acquired sufficient expertise to
provide information and advice to childréti.Some children’s law centres continue to receive
support from local governments.

In Belarus the Law on the Rights of the Child aéopin 2000 recognizes the right of children
aged 14 and older to obtain legal aid to proteetrthghts and freedoms in matters concerning

“27 Section 55 (NB: This section was not yet in foaseof November 2007).

“28 |nitial Report of South Africa, op. cit., paras, 480.

2% Second Report of New Zealand, op. cit., para. 134.

430 Second Report of Sweden, op. cit., para. 203.

431 National Council for Children, ‘Report to the UNo@mittee’, op. cit., paras 67—68.

32 Report of the Children’s Rights Commissioner, ReCommunity (Belgium) regarding the Second Report
of Belgium, 2001, p. 13.

433 CRC/C/NLD/3, undated and unedited, p. 16.
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public bodies or private persons. The law exprepstywides that the parent’s consent is not
required®*

The Romanian law on the rights of the child recegsithe child’s right to legal assistance in
challenging residential placement ord&rsin Ukraine a lawyer’s involvement is mandatory
from the moment when proceedings are instituted, lagal services may be provided at the
State’s expense if the parents cannot afford tfémhe new Civil Procedure Act of Slovenia
provides for the appointment of a representativéocially-at-risk parties**’

In the Czech Republic, where social workers arparsible for representing children in legal
proceedings, the Government recognizes that thertoa few to “perform preventive, curative
and punitive functions...” It cites an NGO report icating that such social workers “are not
always fully qualified to represent children’s righland] are not, nor can they be, a fully
qualified adversary to the other side’s attorn&s.”

434 Article 13.

35 Article 57.

3¢ Second Report of Ukraine, op. cit., para. 54.

37 Second Report of Slovenia, op. cit., para. 12.

438 Second Report of the Czech Republic, op. citapa# and 80.
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1. FINDINGS AND RECOMMENDATIONS
7.1 Findings
1. The right of children to have their views taketo account in legal and administrative

proceedings is overshadowed by the attention giwghe child’s right to participate in the
family, community and society at lar§¥.Given that it touches on so many areas of the
child’s life, the right to be heard in a legal atnainistrative proceeding is, in principle,
relevant for any child who believes that his or hights have been denied or violated.
Estimating the number or percentage of childrenwbom this right has direct personal
relevance at some point would be impossible. Theerfaet that in many societies one third
to one half of all children live in single-parent ‘ceconstituted’ families suggests that its
relevance for children is often underestimaf&d.

The right of children to express opinions igdeand administrative proceedings should not
be viewed narrowly. The capacity of children toegavidence and their capacity to initiate

legal action to defend their rights are no lessartgnt. Other closely related issues include
the right of children to be heard in informal predangs intended to resolve conflicts or

problems. These include mediation or pretrial caefees or voluntary agreements on
matters such as custody or placement in care, lnaHhild’s capacity to take legal action

that may not require participation in an actualcgexing. The latter is particularly relevant

for a number of issues concerning adolescent paeart their children, such as recognizing
paternity, giving consent to adoption and enterimjo custody and maintenance

agreements.

Most of the countries covered by this studyehtaken some steps to expand the right of
children to be heard in legal and/or administrapveceedings, but in most cases the steps
are limited in scope. No State covered by thisysappears to have taken sufficient action

to protect and ensure this important right.

Only a few States have elevated the child'strighbe heard to constitutional rank, and none
of the constitutional provisions identified in thssudy refer specifically to the right to be
heard in legal proceedings. Much of the law refamdertaken has been narrowly targeted
and concerns family law, child protection and atgld who are victims of crimes. Some
broader reforms have been made through the amendreodes of civil procedure, family
codes or judicial codes. As a rule, however, thg tagislation that recognizes this right in
broad, general terms applicable to all legal anchiai$trative proceedings is children’s
codes and comprehensive child rights laws.

Many of the countries studied have carriedt@ihing to inform judicial and other relevant
personnel about the right to be heard in legal ashahinistrative proceedings and to help
develop the skills needed to facilitate the pgsttion of children in such proceedings.

3% This can be seen in the attention given to thyktrin reports of States to the Committee on thghRi of the
Child, in the Concluding Observations adopted by @ommittee and in the legislation concerning ckitd
adopted by States parties.

*40 This prevalence of these kinds of families implileat issues such as custody, visitation and rétogrof

paternity, in which children in principle have ght to be heard, are relevant for a large percentaghe child
population.
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6. A considerable number of countries throughobé tworld report investments in
infrastructure, such as separate rooms for intesig children and facilities for recording
interviews. But few report substantial investmeiishuman resources, especially in
developing the capacity to ensure that all childirevolved in legal or administrative
proceedings or who wish to take legal action hav@ess to competent professional or at
least paraprofessional assistance and support.

7. A small number of States have undertaken stutiet quantify the extent to which children
are actually heard and their views taken into astdbuch studies also address the apparent
reasons for shortcomings. In a few countries, ieevs of children on this issue have been
collected and analysed.

8. In many countries, age limits play a role iguiating children’s right to be heard in legal
and administrative proceedings. In most such cdbesage limits vary with the nature of
the proceeding.

9. The countries covered by this study can beddiviinto three groups in terms of the age at
which children are allowed to be heard in legalcpedings. The first group, representing a
few countries of the study, recognizes a broadegdmule that children below a certain age
may not be heard in legal proceedings. Where sualeaxists, the age is usually seven. In
a second group of countries, the legislation costaio age-based threshold for the right to
be heard in legal proceedings. Lower age limitsedasn jurisprudence or regulations
usually exist, however. In the countries coverkd,limits range from as low as 6 to as high
as 14 years. In a third group of countries, childabove a certain age must be heard, and
courts and administrative bodies have discretiorheéar younger children if they are
considered mature enough. In child protection pedoegs, 6 is the lowest age identified in
this study at which children must be heard; théhégy is 15. The ages of 10 and 12 are
common in both child protection proceedings anditfalaw proceedings.

10. Some countries also have adopted or modifiedbaged thresholds for children in refugee
status proceedings. Most such thresholds in thatdes studied range from 12 to 16 years
of age. The practice of interviewing children asuyg as four in one country has been
criticized on the grounds that such youngsters ctime expected to give consistently
reliable information.

11. When courts or administrative bodies have dismn to determine whether or not to hear a
child, the criterion most often applied is whetkieg child is capable of forming his or her
own views on the matter before the court. In somentries, the criterion of ability to
express one’s views in such a manner that theypeamderstood also applies.

12. The risk to the child is also taken into acddnrmost countries, but the way it is defined
and assessed varies considerably. In one countrgxample, there is a strong presumption
that children under the age of 15 should not bmnadt to testify at trial because of the risks
to the child. In another country child victims oéxsial offences can be excused from
testifying only if a medical practitioner declatbsat testifying would pose a “serious risk to
the life or health” of the child.

13. The relevance of the child’'s views for the d&m to be taken is also a factor in some

countries, especially Nordic countries. In somentoes, the child’s views are heard in
certain kinds of proceedings only if parents disagsn some matter affecting the child.
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14. Although the sources reviewed in the prepamatibthis study contain few references to
surveys of the participation of children in legabgeedings, those cited indicate that when
courts have discretion to determine whether to heetrild, the percentage of children who
are heard is typically less than half.

15. In an effort to ensure that discretion to hehitdren is exercised appropriately, some
countries have adopted a requirement that the @yuadministrative body taking such a
decision must state the relevant reasons. Thete#eess of this safeguard has not been
demonstrated, however.

16. Many countries report having taken measuregaed to reduce the adverse consequences
of giving testimony in criminal proceedings for kclien who are victims of crimes. Some of
the most important include changes in legislatmaltow pretrial or out-of-court statements
to be used as evidence; changes in legislationdegathe probative value of testimony by
children*** allowing children to participate in proceedinga elosed circuit video or from
behind a screen; and recognizing children’s righthe assistance of a person who explains

the proceedings and provides the child with support

17. The legislation of many countries also allow#dren to take legal action in certain areas.
In most instances, this right is limited to childmever a certain age, which is often as low as
10 years.

18. A growing number of countries recognize chifdsestanding to challenge custody orders,
initiate action for recognition of paternity or &g@acement in alternative care.

19. The capacity of children to take legal actioniéfend their basic rights and freedoms also is
recognized by a growing number of countries, esplgcithose that have adopted a
comprehensive children’s law or children’s codem8acsuch laws do not establish any age
threshold for the exercise of this right, althoutgbeems certain that for younger children it
would be exercised not by the child personallyliyuhis or her representative.

20. In many countries children not only have atrighbe heard and to have their views taken
into account; their views are binding for certaiorgoses. In most instances, the law
specifies an age at which the child’s consent guired. Legal provisions of this kind,
which go further than the requirements of artick2] are most common with regard to
matters concerning custody and identity, such aptawh, change of name or nationality,
custody of children of separated or divorced parand the return of children in alternative
care to parental custody. The age limits recogniaethese purposes are generally 10 to 14
years, although in one country the consent of ofrilchs young as 7 is required for adoption
and in a few countries age limits of 15 or 16 aedifor this purpos?

21. Many countries have adopted legislation recoggithe right of children to legal assistance
or legal representation in specific circumstangesticularly in family law, but also in
exercising the right to a remedy for violationsthéir basic rights. In a few countries,
children involved in certain kinds of legal procegs$ must be represented by a legal
practitioner. Unfortunately, the sources used m pheparation of this study contained no
data on the functioning of legal assistance prognamfor children.

“1That is, its value or weight as evidence.
442 Some even lower age limits exist for consent im@ahanges.
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7.2 Recommendations

The following recommendations, and the practicemntified in box 7.1, emerge from this
review as steps to improve the realization of thédts right to be heard in judicial and
administrative proceedings.

1.

The Committee on the Rights of the Child shop#y greater attention to the right of
children to be heard and to have their views takémaccount in legal and administrative
proceedings, in its written questions, Concludirzs€@vations and General Comments.

Although many countries have not yet paid sidfit attention to the need to reform laws
and procedures to bring them into conformity witkicke 12.2 of the Convention on the
Rights of the Child, many have taken important stepsome areas. The reforms required
to enhance enjoyment of this right depend, to aifsi@nt extent, on other characteristics of
the legal system as they affect children. Moreolittle information is presently available
on the impact of the reforms made in various caemton questions such as how courts
exercise discretion to allow younger children toheard, the weight given to the views or
testimony of younger children when they are heard the extent to which measures
designed to make participation in legal or admiatste ‘child-sensitive’ proceedings alter
the child’s perception of this experience. It ieré#fore necessary to proceed with care in
making recommendations as to the kinds of refolmasthould be undertaken.

Guidelines concerning the right of children garticipate in legal and administrative
proceedings should take into account the reasartbdachild’s participation (as an affected
party, witness, victim, etc.), the nature of thetipgation (to express views or give
evidence) and the foreseeable consequences dipatiton for the child. This will depend
in large part on the nature of the proceeding haddsues at stake.

The views of the child should always be tak#n account in determining the best interests
of the child in all legal and administrative prodemys in which the interests of the child are
a relevant consideration, subject to only four ¢tooais:

a. That the child is able to form views on the matteder consideration;

b. That methods are available that will allow the ¢oor administrative body to
reliably ascertain the views of the child;

c. That child’'s participation would not be incompagiblith his or her best interests;

d. That the child understands what is involved (théioms he or she has and their
possible consequences) and wishes to make hig erteves known.

Despite wide agreement that children’s parditgn in legal and administrative proceedings
can be traumatic, whether they are expressing w@ivs or giving evidence, considerable
progress has been made in developing modalitigmuicipation that reduce the risks for

the child without sacrificing the rights of othearies to the proceedings. Consequently,
States should make concerted efforts to develop shitd-sensitive methods. To the extent
that norms limiting children’s participation aresea on the potential for risk to the child,

States should also consider the availability anglaioh of such methods in reviewing — and,
if appropriate, revising — the criteria for childfe participation in such proceedings.
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6. Every child old enough to form the opinion tlete of his or her basic rights has been
violated should have the right to bring the matter the attention of competent
administrative or judicial authorities, the rigbtany assistance necessary to ensure prompt
clarification of the matter and, in the event ofirading that his or her rights have been
denied or infringed, the right to an appropriatd aeffective remedy.

7. Every child able to form views on a matter efifeg him or her who does not wish to
express those views personally during a legal amiaidtrative proceeding, or whose right
to express views in person is not recognized, shbalve an opportunity to have them
conveyed accurately to the competent authorityutinca legal representative.

8. Additional research is needed to identify lpgattices in this important area.

Box 7.1: Positive practices for realization of chdren’s right to be heard

. Recognize the right of children of all ages to hpgesonal and confidential access to
administrative authorities such as child welfamises or children’s ombudsmen;

. Recognize the right of children over a certain tageersonally take legal action for the
defense of their basic rights and freedoms;

. Require the consent of children over a certain agthose who have sufficient

understanding and maturity, to participate in deriiggal actions affecting their right to
identity and custody;

. Recognize the right of adolescent parents to Haeie tiews and their capacity to take
legal action regarding their children taken into@mt, subject to safeguards to guarantee
respect for the best interests of their children;

. Pass legislation allowing pretrial statements kjdakictims of crime to be used as
evidence;

. Pass legislation allowing children to testify dgricriminal proceedings without having
direct contact with the accused (such as via vii;

. Pass legislation providing that legal or administeaproceedings concerning children bg
given priority and carried out without delay;

. Create informal, child-friendly environments foranmg the views or testimony of
children;

. Establish standards requiring that children berintd in advance, in a clear and objectiye

manner, of the purpose of proceedings in which thay participate, the possible
consequences of such proceedings, their optiorsdeg participation and, if they do
participate, the significance of what happens dytite proceeding;

. Establish standards allowing children who partitgga legal or administrative
proceedings to be assisted and supported by asgrofal or paraprofessional support
person or other person who enjoys their confidence;

. Pass legislation and develop programmes providiilgren with access to legal
assistance;

. Recognize the child’s right to be heard in procegslidesigned to resolve legal matters
affecting the child without adjudication;

. Recognize students’ right to be heard in discipliqEroceedings and to initiate

administrative proceedings for the protection @itthights.
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